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DI8TBIGT  OF  VIROINIA,  TO  WIT: 

BE  in  itnitMi^bFr*:^!,  thit  oh  Htu  KTrnili  4»y  of  OrKjiier,  in  the  dkirCT'fixnih  year  of  ilie  Independ* 
ettce  of  thi:  rnhirj  ^tmfit  U  ^r^(Tkn,  WiUiara  W.  H.  oiog,  of  the  nia  district,  hath  dqxnited  in  thki 
ttfite  the  titit  rif  a  hriok^  ihr-  ri^Ui  w-htTvDl^be  ckimt  M  author,  m  the  wonb  fidkriniu',  to  wit: 
••  TtrK  KEW  VJBGl  N I A  J  USl  IC  E'^  coinpriKme  the  Office  and  Aathority  of  a  Juttiee  of  Uie  Peace, 
*  fti  thv  CqHUBwiw^lrlt  of  Wrt^nhi,  to^iliK-t  widi  a  c^riety  of  useful  pre«Bdenti  adapted  to  the  law* 
y.jioit  tn  fm^e^  To  ^tVtk!!!  m  urMed  oji  Ap|H-ndii,  D^iiitauiinff  all  tne  non  apinoTcd  fimm  in  eon- 
^  ti'yuurJnii^  fudi  lu  l^-tfl^  of  Ilarp^iii  iinfl  ^wiVe,  nr  LoMe  and  MeleaK,  of  Tnut,  Mortgages,  B^of 
"  ^S<  7.:f .  Al'^j.  Ui^  DtiTjn  ol^  a  J  (i4tjtc  ^  ^v  iv&co,  ariuig  omlcr  the  faiws  or  the  United  State*. 
•*lt  ..  .         ..-  .    .  .  - 


'   i.^  mIKt  J'l^'TikiBi;,  AttitrTK'y  jit  )«w,     JIk'  ipcond  edition,  rerised,  corrected,  gneatlren- 
_..  ni^tit  i\\tv.\i  tu  tiki  ^rtauii  ume.  hi  the  author.^    In  conibrmity  to  tW  act  of  the 

Coagiumitt  Uw  Untied  ikmiest  emidud  *"  Aaaet  Jbrthe  encouiagement  of  learning,  by  secucinr  the 
**  copies  of  maps,  charts,  and  books,  to  the  anthon  and  proprietors  of  such  copies  donng  tbeumes 
**  thnrein  jpentknied.**  And  also  to  an  act,  entitled  **  An  act  sQunlciiieniary  to  an  act,  entitled  an 
*  act  for  tte  fncouiagcment  of  teaming,  br  securing  the  copies  or  niaps,  charts,  and  books,  to  ihc 

**  anthors  and  proprietors  of  iuch  copies,  oyTing  the  times  therein  mentioned And  extending  the 

'*  benefits  thereof  to  the  arts  of  designing,  engraving,  and  etching,  historical  and  other  prints.*' 

WILLIAM  MARSHALL,  , 

Clerk  of  ihe  District  of  Vklginia. 
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PREFACE  TO  THE  SECOND  EDITION. 


xV.  NEW  edition  of  this  treatise  havlnj^  been  rendered  neces- 
sary, by  die  numerous  and  important  changes  in  our  laws  which 
have  taken  phice  since  the  publication  of  the  last  impression  (par- 
ticularly in  the  peftal  rode^  by  the  adoption  of  the  Penitentiary 
System)  I  have  endeavoured,  in  preparing  it  for  the  press,  to 
manifest  my  j^ratitude  to  the  pubhc  for  the  very  extensive  patron- 
age which  the  early  editions  experiencedp 

The  whole  work  has  been  carefully  revised;  every  authority 
cited  has  been  minutely  examined,  and  errors  in  typography  as 
well  as  m  doctrine  corrected  ;  new  titles  and  additional  matter  haiT 
been  introd^lccd ;  and  the  Inw^  us  settled  by  the  latest  judicial 
decisions,  or  prcscnbed  by  the  legislature,  has  been  given- 
Inciting  authorities,  I  have  not  confined  myself  Wrs/Zi/tothe 
determinations  of  the  courts  of  Virginia ;  nor  ha\*e  I  adopted 
implicitly  the  decisions  of  the  courts  of  Westminster- Hali^  whether 
pronounced  In  fore  or  since  the  revolution.  I  have  endeavoured 
to  make  com?non  simse  and  comtnon  honesty  my  guide,  and  whither- 
soever they  lead  ine^  whether  to  the  courts  of  England^  of  Virginia^ 
or  of  any  of  our  ^^ister  sttjte.^^  I  have  iuvariably  pursued  their  steps. 
I  have  not  supposed  that  I  was  bound  to  reject  a  decision  of  the 
Court  of  King's  Bench  in  England,  merely  because  it  was  pro- 
nounoed  since  the  revolution,  although  it  over  ruled  a  decisiQn 
made  before  manifestly  erroneous,  and  which  all  the  judges  have 
^  repeatedly  said  they  would  long  since  have  decided  otherwise, 
had  it  been  a  case  of  the  first  impression.  Nor  have  1  conceiv^ed 
that  the  decisions  of  the  several  courts  in  the  United  States  are 
entitled  to  less  weight,  because  they  were  neither  delivered  nor 
published  in  England^  nor  have  crossed  the  Atlantic.  All  judi- 
cial determinations,  to  be  regarded  as  authority,  must  be  brought 

to  the  standard  of  jmtice  and  common  sense None  other  will 

be  long  respected-  It  must  come  to  this  at  last,  that  the  opinions 
of  good  and  enlightened  mcn^  in  rvhatevt-r  quarter  of  the  globe  they 
masy  be^  will  alone  be  considered  as  settling  the  law*  In  some  of 
the  states  in  the  union,  the  decisions  of  die  court3  of  England, 
posterior  to  the  revolution,  have  been  proscribed  by  express  act  of 
the  legislature  ;  in  others  they  are  generally  received.  In  some 
of  the  state  courts,  while  a  part  of  the  judges  profess  to  consider 
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the  decisions' pri$r  to  the  Fevolutlon,  as  alone  to  be  regarded  s(s 
binding  authority,  and  others  receive  none  as  authority  which  do 
not  conform  to  Aeir  own  ideas  of  propriety,  all  the  jtidges  are  in 
the  daily  habit  of  citing  them  indiscriminately. 

Judges  will  .listen,  with  raptures,  at  an  opinion  delivered  by  a 
chief  justice  of  the  court  of  king's  bench,  who  would  startle  at 
the  recital  of  the  most  luminous  opinions,  if  delivered  by  an 
American  judge*  He  would  exclaim  ^  qim  novus  hie  hospes  f^'* 
**  What  stranger  is  thisf^^  when  he  .ought  to  know  no  judge  but 
through  the  medium  of  sound  sense,  and  correct  kgal principles* 

While  I  profess  and  feel  the  highest  veneration  for  the  virtue 
and  talents  which  have  adorned  ^e  English  Benches  of  Justice 
(with  one  or  two  solitary  exceptions)  I  am  free  to  own,  that,  in 
my  judgment,  too  much  respect  has  beoi  paid  to  their  decisions, 
and  too  little  to  those  of  the  American  courts.  Among  the  judges 
in  the  United  States,  there  are  men  who  would  cast  a  lustre  on 
any  tribunal  upon  earth.  On  what  principle,  then,  is  it  that  their 
opinions  are  so  seldom  quoted,  while  those  of  men  inferior  in 
legal  attainments,  are  received  as  the  standard  of  correctness  ?  It 
can  only  be  ascribed  to  the  inveteracy  of  habit,  and  the  prejudiccfi 
of  educations 

Again,  it  must  be  admitted,  that  the  leading  principles  of 
every ^vemment,  naturally  infuse  themselves  into  the  laws  of  the 
coimtry.  In  England,  the  government  is  monarchical,  and  the 
policy  of  their  laws  has  been  to  support  an  prder  in  society  dis- 
tinct from  the  great  body  of  the  people,  and  to  invest  them  with 
certain  peculi^  privileges.  Hence  the  doctrine  of  primogeniture - 
ship,  and  the  affection  for  the  heir  at  laxv  has  been  perpetuated, 
though  it  took  its  rise  in  feudal  principles.  In  America,  all  the 
features  of  our  governments  are  strongly  republican,  and  the  po- 
licy of  our  laws  directs  to  an  equal  distribution  of  propert}\  In 
England  the  judges  may,  and  too  often/kzv^,  leaned  to  the  prero- 
gatives of  the  crown :  in  the  United  States  we  have  no  privileges, 
no  prerogatives.  Is  it  not,  therefore,  much  more  likely  that  the 
decisions  of  our  judges  should  conform^  to  the  principles  of  our 
governments,  than  diat  we  should  be  xrole  to  trace  them  in  the 
decisions  of  the  courts  of  England  ?  And  is  it  not  much  more 
probable  that,  by  an  interchange  of  ideas,  on  questions  of  law, 
among  the  American  judges,  they  will  establish  a  system  of  laws 
more  congenial  to  our  republican  institutions  ?  Let  every  dispas- 
sionate man  decide. 

WILLIAM  WALLER  HENING* 

Sichmond^  October  14tth,  1803» 
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PREFACE  TO  THE  FIRST  EDITION. 


X  HE  unportancc  of  tlie  subject,  of  whicli  the  author  has  treated 
in  the  following  work^  has  created,  in  him,  an  unusual  share  of 
diffidence,  m  submitting  it  to  the  public.  He  is  sensible  that  even 
on  the  most  extensive  plan,  it  would  ha^  c  been  a  \%'ork  of  immense 
difficult}* to  con^ev  the  necessary  information  on  all  the  \'arious  . 
objects  which  fall  undM-  the  jurisdiction  of  a  magistrate,  both  as 
a  conserv^ator  of  the  peaccj  and  as  a  j  udge  of  recorth  But  when^  in 
attempting  this,  he  was  confined  to  the  naiTow  limits  of  a  single 
octavo  volume  of  six  hundred  pages,  tiie  difficult}^  became  consi- 
denibh'  greater,  and  his  hopes  of  attaining  to  anv  degi-ee  of  per- 
fection, were  proportionably  diminished.  It  may,  indeed,  be 
asked,  w^hy  was  the  plan  of  the  work  so  liantted,  as  to  preclude 
the  admission  of  ever  if  thing  which  related  to  tlie  office  of  a  Justicti 
of  the  Peace  in  his  several  capacities?  To  those,  who  consider, 
that^  in  this  state,  the  only  compensation  which  a  magistrate  re* 
teivcs  for  his  services,  is,  a  consciousness  of  having  acted  from 
patriotic  motives,  in  the  acceptance  of  a  laborious  office,  and  thus 
discharging  his  duty  as  a  member  of  society,  the  answer  is  obviousr. 
Frugality,  then,  became  an  essential  part  of  the  plan.  But  the 
author  would  by  no  means  infer  that  his  attention  to  that  point, 
has  drawn  him  into  a  neglect  of  the  more  useful  pm  Ls  of  the  pub- 
lication. He  is  well  assured  that  in  comparing  tliis  treatise  witli 
an)'  other  now  extant,  it  w^iLl  be  found  to  contain  not  only  more  use- 
^1  information  on  the  same  subjects,  bujt  a  glycate rvariet\^  pi  prv- 
crdrnt^^  besides  seveixd  addkiontii  titie.v^  unnoticed  in  any  other 
l)Ook  of  the  kind  hitherto  published  either  in  Great  Britain  or 
America- 
Doctor  Burn's  justice  published  in  England,  and  Mr*  Starke's 
in  Virginia,  have  long  afforded  considerable  assistance  to  our 
M  agist  rates  •  But  as  the  former  was  calculated  for  the  meridian 
of  the  country  in  which  it  ^^'as  written,  and  the  latter  was  pub- 
tished  during  our  subjection  to  a  regal  government,  and  before; 
our  kws  had  acquired  any  degi'ce  of  stabilit)^  j  it  could  not  escape 
the  obsei*vation,  of  any  person,  from  the  most  superficial  view  of 
those  books,  tliat  some  other  guide  avus  indispensably  Tlecessar)^ 
The  f/tjccu  of  these  writers,  then,  as  thev  respect  the  present 
situation  of  America,  mx  nitht^r  to  Fje  ascribed  to  the  materials 
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from  which  their  works  were  formed,  than  a  want  of  judgment 
in  the  authors  themselves.  Their  reputation  is  too  well  establish- 
ed to  require  the  aid  of  paneg3aic,  and  the  author  hopes  that  no 
expression  of  his  will  be  tortured  into  a  meaning  diat  he  wishes 
to  detract  from  it* 

Convinced  of  the  necessity  of  such  a  publication,  at  this  time, 
and  flattered  by  the  assurances  of  many  of  the  audidr's  friends^ 
that  he  was  not  wholly  unqualified  for  the  task,  he  was  prevailed 
on  to  undertake  the  present  work.  How  far  he  has  succeeded 
must  be  submitted  to  the  impartial  judgment  of  his  fellow  citi- 
zens. 

Tlie  materials  of  which  this  book  is  composed,  have  long 
been  collecting,  and  would  have  assumed  the  form  of  a  volume 
before  now,  had  not  the  prospects  of  a  republication  of  our  laws 
(for  which  the  legislature  made  provision  in  the  year  1?'89)  made 
it  necessary  to  wait  the  completion  of  that  event*  No  time  has 
been  lost  in  hastening  this  publication,  since  the  revised  code  of 
laws,  has  been  so  far  advanced,  as  to  enable  the  author  to  avail 
himself  of  the  use  of  it. 

With  respect  to  the  books  of  authority,  he  has  made  use  of  all 
such  as  are  deemed  sufficiently  authentic,  and  has  generally 
adopted  their  own  words,  with  a  proper  reference  to  the  several 
parts  of  the  book^  where  the  doctrine  may  be  found*  In  some 
mstances,  indeed,  he  has  taken  the  liberty  of  varying  the  ex- 
pression so  as  to  make  it  more  agreeable  to  the  ears  of  our  repub- 
lican citizens :  Thus,  instead  of  the  words  king  and  subject^  he 
uses  the  expressions  executive  or  commonwealth^  snd  citizen.  This 
he  hopes  will  render  the  woric  more  generally  useful,  without 
affecting  the  sense  of  the  author. 

He  has,  as  far  as  possible,  avoided  the  insertion  of  any  Latin 
words  in  the  body  ot  the  work :  Conscious  that  to  be  usejuiy  not 
to  appear  learned^  has  been  his  principal  object ;  and  sensible  tha€ 
this  book  will  fall  into  the  hands  of  many  who  are  strangers  to  that 
language*  Some  technical  words,  indeed,  or  terms  of  art,  are 
retained,  because  having  been  in  common  use  they  are  generally 
known  and  have  become  a  part  of  our  language*  But,  for  the  use 
of  those  who  have  not  been  conversant  in  legal  proceedings,  he 
has  prefixed  "  An  EoetlanatwrC'*  of  such  law  terms  as  have  occui^ 
red  m  the  course  of  tne  present  work* 

It  may  be  an  objection  with  some  that  the  great  number  of  In- 
dictments introduced  into  this  work,  has  unnecessarily  increased 
die  size  of  the  book,  in  exclusibn  of  other  matter ;  but  the  author 
could  not  otherwise  discharge  his  obligations  to  the  gentlemen  of 
die  bar,  who  have  so  generally  promoted  this  publication ;  nor  will 
they' be  found  wholly  unuseful  to  the  Magistrates  themselves,  as 
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by  observing  the  mode  of  expression  in  the  description  of  the 
ofTence  in  the  indictment,  they  may  dra^v  their  Mittimus  less  liable 
to  exception  than  has  usually  been  done. 

The  Appendix,  so  far  as  it  relates  to  the  duties  of  a  Justice 
of  the  Peace  arisng  under  the  laws  of  the  United  States^  has 
become  a  necessary  appendagi;  to  the  work  from  in  any  of  the  ob- 
jects of  a  magistrates  jurisdiction  under  the  state  governments, 
having  been  transferred  to  the  Congress  of  the  United  Smtes. 
The  other  part  of  it  containing  forms  of  conveyancing  speaks  its 
own  utility. 

To  conclude :  The  author  flatters  himself^  that  on  perusing  this 
work,  it  will  be  found  that  nothing  material  relating  to  the  ofHce 
of  a  Justice  of  the  Peace,  out  of  courts  has  been  omitted-  That 
many  important  points  of  legal  knowledge  respecting  the  practical 
part  of  his  duty,  in  courts  are  conveyed. ...that  private  gentlemen, 
as  well  as  the  several  officers  of  court,  will  find  in  it  much  useful 
information,  and  that  in  ever>^  instance,  he  has  far  cxccetled  his 
engagements  with  the  public. 
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KXPLANATION  OF  LAW  TERMS. 


JBATJ^MRNT.  L  In  lartdi^ ;  is  when  a  man  dies  seized  of  an 
inheritaticGi  and  before  the  heiror  devisee  enters ;  a  su'angert  who 
has  no  rightt  makes  c^ntiy,  and  gets  )>oii9casion  of  the  freehold  (3  Bi, 
Com.  167,  T,  L*  4f  Cow.  Int.)  2.  Of  a  ^iri/,  counij  or  Euit ;  asj  in 
the  ti^'o  formi^r  cases^  b)'  misnaming  the  deftmciantj  which  is  QaJlcd  ft 
ndrnio^mrr^  giving  him  a  Wrong  ucldhion,  a  variance  between  the  writ 
and  declaration,  or  between  the  writ  and  specialty,  or  record,  or  un- 
ceriainty  in  the  writ  or  declaration  (or  siUeinn:  some  only  of  joint 
partnersj  3  BL  Com,  j02  ChrUt.  [(Ote  3}  or  that  the  plaint! IT  js  an  alien 
eneniy,  that  a  woman  plaintiff  is  married  before,  or  pending  the  snit, 
that  another  action  is  depending  fur  the  same  cause,  that  the  writ  ia 
dated  before  the  action  accruedf  ihat  the  defendant  ought  to  be  sued  in 
«n cither  court,  &c.  In  these  and  like  cases,  the  defendant  may  pray 
that  the  %vi  it  or  plaint  may  cease  for  that  time,  and  that  the  ptainuff 
may  beg;in  his  sni:  again  if  he  pleaseth.  But  if  the  defendant  plead  in 
bar^  to  annul  the  action  for  ever,  he  cannot  afterwards  plead  in  abate- 
ment (1\  L,  2,  3.)  or  the  death  of  the  plaintiff  or  defendant,  will  at 
once  abate  the  suit  (3  ^A  Com.  302,  T,  L.  2.)  3.  Ofjiuisanres ;  which 
is  the  removal,  by  i\i^  act  of  the  party,  of  whatever  unlawfully  annoys, 
or  does  damage  lo  another,  as  the  erection  of  a  wull  so  neur  a  man's 
housci  as  to  obstruct  his  ancient  lights,  or  a  gate  across  a  public 
highway,  6cc.  But  it  must  be  done  without  any  riot  (3  BL  Com,  5.) 
4<  Of  nn  mdictment^  as  for  a  ffmnmmery  or  a  false  addition  to  the  pri- 
soner.    4*  Bl  Com.  334. 

Note No  plea  in  abutcwenf,  oTofnon  e^i  factum  c^i  be  receivedj 

by  the  laws  of  Virginia,  unless  they  be  verified  by  oath  or  affirmationi 
(I  Nev.  Code.  80);  and,  as  to  pleas  in  abatement ^  the  same  rule  obtains 
io  England*  See  ^  BL  Com,  302.  Christ,  note  (3).  For  more  of 
abatements  by  /fi^a  and  ihzticathof  the  pat  tie$^  see  Indexes  to  first  and 
second  vols,  of  Rro,  Code. 

Mfurance.  Good  atfarance  means  good  bchtrviour  f4  BL  Com,  256.) 
In  this  sense  it  is  used  in  a  law  of  Virginia^  of  March  1659-^60.  See 
1  Stat,  at  Lurge^  535» 
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Abeyance^  is  where  the  fee-simple  is  in  expectation,  remembrance^ 
or  contemplation  of  law ;  (2  BL  Com,  106)  as,  in  a  grant  or  device  to 
A.  for  life,  and  afterwards  to  the* right  heirs  of  J.  S.  who  is  living  :  the 
vesting  of  this  remainder  depending  upon  the  death  of  J.  S.  in  the 
life  time  of  A.  and  leaving  an  heir,  the  free-hold  is  said  to  be  xnabcij- 
ance ;  as  the  logicians  say,  in  fioase ;  and  in  common  parlance,  in  nu* 
bibus,  or  in  the  clouds  (T\  L,  6.  2  Bl.  Com,  107.)  But  Mr.  Feame 
very  elaborately,  and,  as  it  is  supposed,  successfully  combats  this 
idea,  and  contends  that  the  inheritance  remains  in  the  grantor  or 
devisar  and  his  heirs,  until  the  contingency  happens.  See  Feame*s 
Conf,  Rcni.  441.  5th  edit,  and  513.  4th  edit.  Also,  2  BL  Com,  107. 
Christ,  note  (2). 

Afj  inino^  ^^from  the  beginvin^,^* 

Abjuration^  is  used  in  three  senses,  in  the  English  law.  I .  The 
oath  anciently  taken  by  a  person  to  forsake  the  realm  for  ever,  who  had 
committed  a  felony  and  taken  sanctuary  in  a  church,  or  other  privi- 
leged place ;  the  ceremonies  attending  which  may  be  seen  in  Termes 
dela  Ley,  8.  2.  To  secure  the  establisfted  religion;  by  requiring  that 
persons  convicted  of  certain  kinds  of  recu8tmcyt\\oxM  abjure  the  realm 
(Harg.  note  (2)  to  Co.  Lit.  92.  b.  3.  To  secure  the  succession  to  the 
crown^  by  abjuring  the  firetender  ;  which  last  oath  must  be  taken  by 
all  persons  in  any  office,  trust  or  employment.  1  BL  Com.  368.  Harg. 
Co.  Lit.  ubi  s  i/ira. 

Absque  hocy  **  without  thisy*  are  the  technical  words  used  in  plead- 
ing a  traverse.  So,  et  non,  "  and  aisoy"  are  sufficient  words  of  traverse. 
I  Saund.  22.   1  Lev.  192.  S.  C.    1  Ld.  Raym,  356. 

Ac  etiam,  *«  and  also.*' 

Ad  quod  damnnmy  is  a  writ  which  issues  to  ascertain  what  injury  wiFl 
accrue  to  the  commonwealth,  or  to  individuals,  by  granting  any  pri- 
vilege ;  as  a  fair,  or  market,  leave  to  establisli  or  alter  a  road  ^r  high- 
way, to  erect  a  mill,  &c.     T.  L.  28.  » 

Affeermcnty  is  the  assessing  of  a  fine  according  to  the  degree  of  the 
offence,  and  the  circumstances  of  the  party,  in  cases  where  the  law 
pi^scribes  no  particular  penalty.  This  is  performed  by  affeero*sy  w4io 
are  sworn  to  affeere ;  that  is,  to  tax  the  general  fine  accordJhg  to  the 
fiarticular  circumstances.     T.  L.  30    4  BL  Com.  379. 

Ademfitiony  is  particularly  applied  to  the  taking  away  of  a  legacy  ; 
as  if  the  testator,  in  his  life  time,  appropriated  to  his  own  use  the 
subject  which  he  had  bequeat^d  to  another.     Ca.  temfi,  Tatb,  227. 

Affidavit  (the  perfect  tense^prthe  verb  affido)  is  a  voluntary  oath 
taken  before  some  person  whoJms  authority  to  administer  it.     Affida- 
vits differ  from  depositions  in  mis :  that  they  arc  generally  voluntary  ; 
do  not  Inquire  a  commission  to  authorise  the  taking  o!f  them  ;  and  are 
.^'^enerally  used  on  motions ;  as  to  dissolve  injunctions,  and  the  like. 
*     Agistmrnt  (from  gister,  Fr.  i.  e.  stabulari,,  a  word  proper  to  deer) 
is  the  taking  in  of  horses  or  other  cattle  to  graze  and  depasture  on  a 
i^n's  lands.     2  BL  Com.  452    T.L.  3*.  Cow.  Int.  S/ielm.  Gloss. 
V '  -  rid/iraycTy  where  tenant  for  life,  in  dower,  by  curtesy,  &c.  is  sued, 
they  miy  pray  the  aid  of  him  that  hath  the  inheritance  in  remainder 
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or  reversion,  to  be  joined  in  the  action  and  defend  the  ^t.  3  BL  Com» 
300.  T.  L.  37.     See  2  Saund.  45.  c. 

Mob,  a  second  or  further  writ,  after  a  former  hath  been  sued  out 
without  effect.  ^  We  command  you  as  we  have  formerly  command- 
ed you/'  sicut  dMsA  firdfci/iimue,     3  BL  Com.  283. 

Men  (aHenarey  Lat.  oHenery  Fr.)  is  to  transfer  the  property  of  any 
thing  to  another  person.  Men  {alienusy  Lat.)  is  a  person  bom  in  % 
strange  country.     Cow.  Int. 

jiUbi^  "  in  another  fiiace.**  A  species  of  evidence  often  resorted  to 
in  criminal  prosecutions,  but  which  should  be  heard  with  great  cau* 
tion.     Fo8i.  368. 

jlllodiat  property,  is  that  which  is  holden  of  no  superior.  2  BL  Com^ 
47.  60. 

jdlhnnon^  is  the  gaining  of  land  from  the  sea  ;  either  by  dereliction^ 
as  where  the  $ea  recedes  below  the  usual  water  rnark^  or  by  the  wash- 
ing up  of  sand  and  earth,  so  as  in  time  to  make  terra  firma.  If  this 
gam  bp  by  small  and  almost  imperceptible  degrees,  it  shall  go  to  the 
owner  of  the  land  adjoining  (2  BL  Com*  262.  Narg.  Law  Tracts^  28.) 
So,  sea-weed  cast  on  the  shore  shall  go  to  the  owner  of  the  soil  ad- 
totning,  and  not  to  the  first  occupant  (2  Johns.  N.  Y.  Befit  313.)  So» 
It  has  been  heldt  that  whatever  addition  is  made  to  the  shores  of  rivers. 
Sec.  by  alluvion^  from  natural  causes,  or  from  an  union  of  natural  and 
artificial  causes,  shall  belong  to  the  owners  of  th^  shores.  3  Mom, 
T.R.352. 

Ambidexters  is  he  who,  when  a  suit  is  depending,  takes  money  of 
the  one  side  and  of  the  other,  either  to  labour  the  suit,  or  the  like  ;  or 
if  he  be  of  the  jury,  to  give  his  verdict.     T.  L.  43. 

jimercement^  or  amerciament^  is  properly  a  pecuniary  penalty  as- 
sessed by  the  peers  or  equals  of  the  party  amerced  (m  miaericordia) 
for  an  offence  done.  And  the  difference  between  amerciaments  and 
Jtnes  is,  that  the  former  are  arbitrarily  imposed  by  the  afieerors,  the 
latter  are  certain  and  expressly  ^rovrn  out  of  some  statute.  (T.  L.  44. 
Cow.  Int.)  Another  difference  is,  that  fines  are  always  imposed  and 
assessed  by  the  courts  but  an  an^ercemeot  is  assessed  by  the  country, 
8  Co.  39.  a. 

Amicus  Curia^  "a  friend  of  the  court.**  If  a  judge  be  doubtful  or 
mistaken  in  a  point  of  laWi  a  stranger,  may  speak  to  the  subject, 
and  offer  his  sentiments  as. an  amicus  curia.  So  if  there  be  errors  ap- 
parent in  the  writ,  count,  avowry,  if{gue^  or  indticfment,  or  if  the  actioQ 
be  abated  by  d^eatb.    Sec  2  Vin,  A^  md'.    llardr.  86.    Comb.  13.  33. 

Anno  Domini,  **  in  the  year  qfour  ^jki*  The  computation  of  time, 
from  the  incarnation  of  our  Saviour.'^r 

Afifiortionment^  is  the  dividing  of  a  relit  into  parts,  accordingly  as  the 
land  out  of  which  it  issues  is  divided  among  one  or  more  proprietors ; 
as  if  a  person  having  a  rent-service  issuing  out  of  land,  purchase  part, 
or  a  stranger  recovers  part,  Sec.  the  rent  shall  be  apportioned.  See 
T.L.  51.  Gilb.  Rents.  147.  151. 

Arrays  is  the  panel  of  the  jury  returned  by  the  sheriff.  And  when 
the  wiiole  jury  is  challenged;  as  on  account  of  partiality  or  some  do* 
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bolt  iti  the  slieriff,  it  is  called  a  cMlenge  to  tke  artty,  3  BL  Cwn^ 
359. 

^9sum/idty  according  to  its  legal  import,  8ii>nifies  a  voluntarjr  pro- 
tntae  made  either  Tcrb^llyf  or  in  writing,  without  seal,  upon  a  good 
consideration,  whereby  a  man  assumes  and  takes  upon  himself  to  per- 
form or  pay  any  thing  to  anotner  (3  Comyn*  on  Cont.  549.)  Techm^ 
caUy  an  action  of  assumpsit,  is  merely  a  species  of  the  actUm  of  tret^ 
fia99  Off  the  case  {ibid.)  And  is  either  a  general  indebitatua  awumpmt, 
or  a  sfiecial  awumfisU  (idid.)  An  assumpsit  is  either  cxftrew  or  imfiBedj 
(3^8/.  Com,  158,  159)  and  the  action  is  confined  to  agreements  by 
parol  i  the  action  of  covenant  or  debt,  being  the  proper  remedy  for 
the  non-performance  of  agreements  by  specialty  ;  {Setw.  AC  P.  39  ) 
and  if  agreements  are  merely  written^  and  not  specialties,  they  are 
/iaro/ agreements,  {ibid,) 

jittommetu^  is  the  tenant's  acknowledgment  of  a  new  landlord. 
(3  BL  Com.  388.9.) 

.Audita  querela^  is  where  a  defendant,  against  whom  judgment  is 
recovered,  and  who  b  therefore  in  danger  of  execution,  or  perhaps 
actually  in  execution,  may  be  relieved  upon  good  matter  of  discharge, 
which  has  happened  mce  the  judgment  s  as  if  the  plaintiff  hath  given 
him  a  general  release,  &c.  And  an  audita  qucreia  is  in  the  nature  of 
a  bill  m  equity.    3  BL  Com.  405-6. 

Avermenty  in  pleading,  is  the  positive  assertion  of  some  fact ;  as,  in 

special  pleas,  which  always  advance  some  new  feet  not  mentioned  in 

the  declaration,  they  must  be  averred  to  be  true  in  the  common  form ; 

^  and  this  he  is  ready  to  verify^''  *<  et  hoc  ett  fiaratuB  vtrifieareJ^ 

SJi/  C:m.  309. 

Avowry i  is  where  a  person  takes  a  dstress  for  rent  in  his  own  right, 
or  the  right  of  his  wife,  he  avow0  and  sets  forth  to  his  plea  the  reason 
of  it :  if  .he  justifies  in  another's  right,  as  bailiff.  Sec  he  makes  eogni'' 
sance  ;  that  is,  acknowUdgea  the  taking,  but  msisto  it  was  legal.  3  Bh 
Com.  150. 

Auter  Droits  <*  in  right  of  another.**    3  BL  Com,  177. 

Auterfbiu  acquit^  **  a  former  acquittal/'     4  BL  Com.  335. 

Autcrfoits  convictf  "  a  former  conviction**    4  BL  Com.  336. 

Auterfcite  attaint^  "  a  former  attainder.**     4  BL  Com,  336. 

Auter  vict  ^  the  life  <f  another.**    3  BL  Cam.  130. 

B. 

Bailiff  {Bal&vusy  Lat.  BaHif  Fr.)  is  an  oflBcer  deputed  by  the  she^ 
riff,  in  hngiand,  to  execute  process,  &c.  (I  BL  Com.  345.)  From  this 
word  came  the  term  daiUtdck  {balliva)  which  signifies  the  county  or 
extent  of  the  sheiifiP's  jurisdiction  ;  and  both  words  were  introduced 
by  the  princes  of  the  Norman  line,  in  imitation  of  the  French,  whose 
territory  was  divided  into  baUimcka^  as  that  of  England  into  counties. 
Cow.  Int. 

Banns  (Bannua^  Lat.)  among  the  feudists,  signified  a  proclamatioAf 
or  public  notice ;  but.  in  statutes,  it  is  used  for  the  pubUcation  otf  ma« 
trimonial  contract!  in  tjiexhurch  before  marriage.   T.  JL  86.  Covf.  Bit, 
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SaTf  in  a  legal  sense,  is  a  plea  or  peremptory  exception  of  a  de- 
fendant, sufficient  to  destroy  the  plain  tiff  *b  action  for  ever.  See  3  Bi, 
Com.  306.  T.  L,  87, 

Baron  mid  Feme^  in  old  law  txjoks,  used  for  '^  IltmbQnd  and  Wifi.^ 

Bona  Jide^  ^^  imh good  faitht**  honestly,  wiihoiu  fraud,  Btc. 

Bojta  NotabtiiUi  are  the  goods  which  a  decedent  has  out  of  the  jurist 
diction  of  the  court  in  which  be  die*-  P^rk.  sec.  489.  GodoiJJi.  purt  L 
ch,  22,    2  Bi.  Com.  509. 

Bote,  is  kin  old  word  signifying  heifi,  succour,  aid^  or  advmu^ge^  and 
is  commonly  joined  with  another  word,  whose  sij;nifi cation  it  aug- 
ments ;  as,  trid^C'dolet  Jire-doUf  hedge-^otcy  plow-b<Ae^  6tc,  T.  L*.  lOL 
See  2  BL  Com.  b$. 

Brie/i  Brei'f  {Brevi&y  Lat,  Brdf.,  Fr,)  A  writ  or  process  issuing 
frpm  a  court ;  so  called,  because  it  brhj^n  comi>reht'rids  the  cause  of 
action  (T.  L.  iOK)  Brufo  art:  also  Icuers  patent  ^runttd  for  collect- 
ing cbantahie  henevolence  to  poor  sufferers  by  fire,  or  otht*r  casuulties. 
^Hailcy^sDkiJ)  In  this  last  sense  the  woitl  ia  used  in  a  law  of  Virginia 
0f  1653.     See  I  Slui.  al  JLargej  38  U 


h 
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CalHng  the  fikintiff,  A  ceremony  used  when  the  plaintiff  suffers  m 
won^tiff.     3  BL  Com,  376. 

Ca/iias  (from  one  of  the  initial  wordsi  while  the  proctedinj^s  were  in 
Latin)  is  of  two  sorts^.  either  a  writ  in  a  personal  action,  ^^  hicb  issues 
before  judgmcnti  or  an  exccmion  which  issues  afterwards.   'IM..  109. 

Capiat  ad  audi^ndum  judicium.  If  the  defendant  be  found  guilty  of 
a  misdemeanor  (the  trial  of  which  may,  and  does  ubually,  happen  in 
his  abaencCj  after  he  has  once  appeared^  a  ca/ias  is  awarded  uiid  issued, 
to  bring  him  in  io  re^ehfe  judgmnii ;  and,  if  he  absconds,  he  may  be 
prosecu  te  d  e  ven  to  outlawry .     4  Bl.  Com  .375* 

Cafdas  ad  reapond^dmu  is  a  wnt  commanding  the  sheriff  to  take 
the  body  of  the  defendant,  if  he  may  be  found  in  his  bailiwick  or 
county,  and  him  safely  keep,  so  that  he  may  have  him  in  court  on  the 
day  of  the  return,  to  anawrr  the  dtfmand  of  the  plaintiff  (3  B{.  Com. 
289,)  In  England,  this  is  called  a  judicial  writ,  and  is  grounded  oa 
the  return  of  an  originate  in  the  same  cause  {ibid.)  But,  in  Virginia, 
the  ca/uaii  issues,  as  an  mgi7m/j  in  the  first  instance- 

Ca/fias  ad  ^tijtfadcndtim,  is  an  execution  against  the  body  of  the  de- 
fendant, by  which  the  sheriff  is  directed  to  take  him,  and  have  him 
in  court,  on  a  day  therein  namedt  to  make  the  plantiff  satiitfaction  of 
his  demand,    3  BL  Com.  4U, 

Capiaa  profine,^  is  a  process  which  issues  against  a  person  who  is  fined 
(generally  for  some  offence  against  a  statute)  commanding  the  sheriff 
Ttotftke  him,  and  commit  him  to  prison  until  he  pays  the  fine-  3  BL 
Com.  398* 

Capia*  utlagatum^  is  a  writ  by  which  the  body  of  the  defendant  is 
arrested,  after  outlawry,  a^yd  committed  till  the  outlawry  he  reversed, 
3  BL  Com^  384, 
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Caftiatur,  If  the  judgment  be  against  the  defendant^  in  all  cases  of 
force,  of  falsehood  in  denying  his  own  deed,  or  unjustly  claiming  pro- 
perty in  replevin,  or  of  contempt  in  disobeying  the  command  of  the 
commonwealth's  process,  or  the  express  prohibition  of  any  statute, 
it  is  also  considered  that  the  defendant  ^afdatury  or  "  may  be  taken.** 
3  BL  Com,  398. 

Cafiita.  Distribution  or  succession  per  ca/uta^  is  where  the  estate 
goes  to  every  [>erson  in  an  equal  share,  claiming  in  their  own  rights, 
and  not  in  right  of  representation.     2  BL  Com.  5 1 7.  2 18. 

Castia  omissus^  is  where  any  particular  thing  is  omitted  out  of,  or  not 
provided  for,  by  a  statute,  &c. 

Cannat  (as  used  in  ecclesiastical  law)  is  a  caution  entered  in  the  spi- 
ritual court,  to  stop  probates,  administrations,  licences,  dispensations, 
faculties^  institutions,  and  such  like,  from  being  granted,  without  the 
knowledge  of  the  party  that  enters  it.     1  Butti's  E.  L.  264. 

Ce/ii  Cor/ius,  is  a  return  made  by  the  sheriff,  on  a  writ,  that  he  hath 
taken  the  body  of  the  party.'    T.  L.  1 1 6. 

Cestui  que  trusty  is  he  for  whose  bene^t  the- trust  of  an  estate  is  com- 
mitted to  another ;  the  person  to  whom  it  is  committed,  is  called  the 
trustee.     Sand  U.  &  T.  61,  62.    1  Cruise  Dig,  4*92.   Sug.  L,  Vend.  401. 

Cestui  que  uscy  is  he  for  whose  use  an  estate  is  conveyed  to  anqther ; 
the  person  to  whom  it  is  conveyed,  is  called  the  feoffee.  Sand  U.  8c  T. 
27.    I  Cruise  Dig  429.    2  BL  Com.  328. 

Cestui  que  vie^  is  he  on  whose  life  any  lands  are  held.  2  BL  Com. 
123. 

Charters  (Chart^y  I.at.  Chartres^  Fr.)  in  law,  signify  M'ritings,  deedsi 
instruments,  8cc.  chiefly  relating  to  lands.     T  L.  131.  Cow.  Int, 

Chimin  {Chiminus^  law  Lat.  Chenan,  Fr.)  A  way  or  road;  either  a 
highway,  or  private  way.  TIL.  135.  Cow.  Int.  Corny.  Dig.  Tit. 
«  Chimin." 

Chose  (Resy  Lat.  Chose.  Fr.)  a  thing.  Thus,  a  chose  en  action^  is 
a  thing  in  action.     T.  L.  141.  Cow.  Int.  2  BL  Com.  397. 

Clausum  /regit.  From  the  words  of  the  writ  in  an  action  of  tres- 
pass, for  an  unlawful  entry  on  the  land  of  another ;  the  defendant  being 
commanded  to  shew  cause,  quare  clausum  querentis  fregit^  "  wherefore 
he  broke  the  plaintiff^s  close.''     3  BL  Com.  209. 

Clerk  {C/ericus)  has  two  significations ;  the  one  is  the  title  of  a  per- 
son belonging  to  the  ministry  of  the  church,  as  miniaterp  clergyman^ 
Sec. ;  the  other  denotes  those  who  by  their  functions  use  their  pen  in 
any  couit  or  otherwise.     T.L.I  48.  Cow.  Int, 

Cocket  {Cokettum,  law.  Lat.)  in  the  old  statutes,  means  a  seal  be* 
longing  to  the  custom  house ;  also,  a  scroll  of  parchment  sealed  and 
delivered  by  the  officers  of  the  custom-house  ;  to  merchaots,  as  a  war- 
rant that  their  goods  are  customed.     T.  L.  150.  Cow.  Int. 

Codicil  (Codici/l us)  is  a  supplement  to  a  will;  or  an  addition  made 
by  the  testator,  and  annexed  to,  and  to  be  taken  as  a  part  of,  jbi  testa*- 
vicnt:  being  for  its  explanation,  or  alteration,  or  to  make  some  ad- 
dition to,  or  else  some  subtraction  from,  the  former  disposiuons  of  the 
testator.    3  BL  Com.  500. 
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do^izanccy  or  ConuMnce (Cogmdo^  I.at.  C\(^m's(incejT]r.)  b  varimisly 
used  ;  sometimes  as  the  acknowk^dL^^nient  of  n  fine,  or  confession  of  a 
thing  done;  somctim'es  the  acknowletigmetu  of  makinj^r  ;\  di^tnibs  ; 
and  sometimes  the  hearing  of  ii  miitter  iutlicially,  as  totakt  cognizauce 
ofasuit,  &c.     Cow,  InjL 

Cognovit  actionem^  iAhe  defendant's  cotjfis^ing  the  plaintiff 's  ct^i on, 
era  part  thereof.     See.:2  BL  Com.  304,  397. 

Colloquium^  a  talking  together.  Thus,  forewords  spokeni  it  must 
be  laid  in  the  declaration  that  the  tkfenclaui  v^ peaking  o/  and  coricrrnmg 
the  plaintiff)  &c  So,  in  actions  on  the  case  tt  is  saidj  a  certain  dig' 
tourai  was  had  and  moved,  &c-  8ee  Canh,  90.  LilL  Em,  17,  18,  19, 
22.  Coivft.  672. 

Color  ofarAton^  is  a  term  in  pleadinjE:,  which,  from  late  adjudications, 
has  become  more  a  matter, of  curiosity  than  real  u?e.  See  3  BL  Com, 
309.   Tidd.  Prac.  599.    1  Jia»i .  2  Li , 

Cohr  of  office^  is  always  taken  in  the  worst  part,  and  signifies  an 
act  wrongfully  done  by  the  counteimnce  of  an  ufticc.  But,  j^;/  reamn 
of  the  office^  and  bij  virtue  of  the  office  is  always  taken  in  the  best  part. 
T.L.I  56. 

Congeable  {Conge^  Fr.)  lawful,  or  lawfully  done  ;  as  *'  enliy  conge* 
able  "     Liu  sec.  4 10.  T.  L.  1 8 1 . 

Continuando,  In  trespass,  it  is  called  laying  the  action  with  a  con- 
tinuando^  when  the  plaintiff  alleges  the  trespass  lo  have  been  committed 
by  continuation  from  one  given  day  to  another.  This  is  done  to  prevcixt 
the  necessity  of  bringing  separate  actions  for  each  day*s  separate 
offence.     3^^  Cow.  212. 

Coram  non  judiccy  is  where  a  catisc  it  brought  and  determined  in  a 
court,  of  which  cause  the  judi^es  have  nojiirisjdiction. 

Curia  advisare  vtUt^  is  the  entry  made  when  tlie  CfHjrt  take  time  lo 
deliberate  upon  any  point  of  clifBculty,  before  they  give  judgment  in 
a  cause. 

f 

D. 

Damage  Jcasant,  ^*  doing  damage,"  As  distraining  cattle  damage 
feasant.     3  Bl.  Com.  6. 

Damnum  absque  injuria^  is  a  damage '•sh'izh  a  man  may  sustain  tp/^j^- 
Qut  receiving  an  injury,  for  wlucJi  there  is  any  redreJ^s  at  law,  As  by 
the  establishment  of  a  school  in  the  same  neighbourhood  \vjM  another, 
&c.     3  Satk,  10.  r 

De  bene  esse,  signifies  tbat  the  thing-  done  may  be  good  for  the  pre- 
sent ;  but  not  if  the  party  bus  it  in  his  power  to  proceed  by  the  ordi- 
nary method.     3  Bl.  Com.  383.     7'idd.  Frac.  222. 

Debet  et  detinet  ("  he  owes  and  ditaJm")  ia  the  technical  desii^nation 
of  the  action  of  debt.  If  it  be  brought  against  the  contracting  fiarty 
fumself,  or  the  heir,  where  the  heir  is  exfirei/sh  bound  by  the  ancestor, 
it  must  be  in  the  debet  and  detinet ,-  (1  '^V.  .V.  /*.  2 16  )  so,  debt  ntmj 
be  brought  against  an  executor  auggesdng  a  devastavit^  in  the  debet 
9Xkd detinet;  {ibid,  217.)  but  if  it  be  brought  in  \h^  detinet  only,  it  is 
good  at  least  after  verdict;  b«i  the  judgment  must  be  de  boni/r  testa- 
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tofis  (3  East,  2.  S  Hen.  &  Munf.  Sfiotaw>od  v.  Price^  kc;)  ButV  H 
be  broug^ht  by  or  against  an  executor  or  admnUtrator  for  a  debt  due  to 
or  from  the  testator  or  intestatey  it  must  be  in  the  detinet  only  (1  ^Mafu 
MP.  217,  218.  3^/.  Com.  156.)  Buty  where  the  executor  makes 
himaelf  chargeable  to  the  testator^s  estate^  it  shall  be  in  the  debet  and 
detinet ;  as  where  he  sells  goods  of  the  tesUtor,  and  biings  debt  for 
the  money ;  or  takes  a  bond  in  hisownnamey  catling  himself  executor^ 
&c.     1'^^JV:P.2I8. 

De  bonis  firoprHs^  "  tfhis  own  ftrofier  goods,*' 

De  bonis  testatoris^  **  of  the  goods  of  the  testator.** 

Dfidimus  fioteatatemy  is  usually  a  commission  which  isftues  to  some 
persons  in  the  countrvj  giving  them  fiower  to  do  some  act  appertaining 
to  a  case  in  court ;  as  to  take  depositions,  See.     Cow,  Int. 

De  melioribus  darnnis^  is  the  election  given  the  plsdntiff  in  an  action 
of  trespass  to  take  judgment,  of  the  greater  damages^  where  thei:e  is 
judgment  against  two  or  more  defendants.    See  1  IVils,  30. 

JDe  novo^  •'  anew^  over  again.*' 

DevtutavUy  <<  waste^^*  by  an  executor  or  administrator. 

Dismes  (Decim^y  Lat.)  «  Tithes."     Cow.  Int.     Corny.  Dig.     Tit. 

**  DiSMES." 

Distringasy  is  of  various  kinds,  and  is  a  writ  directed  to  the  shertflT 
or  other  officer  commanding  him  to  distrain  the  defendant  or  delin* 
quent  by  his  lands  and  chattels,  so  that  neither  he  nor  any  one  for  him 
lay  hands  on  them,  until  another  order  be  received  from  the  court,  and 
that  the  sheriff  or  officer  answer  for  the  issues,  Sec.  so  that  the  requi* 
sidon  of  the  writ  may  be  complied  with.  See  Reg.  Brev.  9r2.  a.  Tidd. 
Prac.  F,  (Riley's  edit.)  22, 23,  183,  184,  257,  274,  275, 

Drtnty  »<  Hght.**    T.  L.  315. 

Duces  tecum.     See  Suhfitena  duces  tecum. 

Durante  absentiay  is  the  granting  administration,  during  the  absence 
of  the  executor.     S  Bl.  Com.  503. 

Durunte  minore  atatCy  is  the  granting  administration  during  the  mt- 
nority  of  the  executor.    2  Bl.  Com,  503. 


mgne  (Fr.)  «  the  eldesty  or  first  bornJ*     T.  I-  320. 

Elegit^  writ  of  execution  by  which  the  sheriff  is  to  deliver  ait  the 
defendaifkoods,  by  appraisement  of  a  jury  (except  oxen  and  beasts 
of  the  plMI|h)  and  ha/f  his  lands  to  the  plaintiff,  in  satisfaction  of  his 
debt.  3  Bl,  Com.  418.  See  particularly  Tldd,  Prac.  938.  &c.  Tidd. 
Prac.  F,  (Alb.  edit.)  223. 

Emblements^  the  annual  profits  of  limd.  See  ^BL  Com.  122.403. 
Cb.Li^55.  a.b. 

Escrowy  is  a  deed  delivered  to  a  third  person)  to  be  the  deed  of  the 
{larty,  upon  a  future  condition.    T.  L.  350. 

Estofifiely  is  when  a  person  is  concluded  and  forbidden  in  law  to 
speak^against  his  own  act.    T.  L.  356. 

Esireaty  of  a  recognizance,  is  to  extract  or  take  it  out  from  among 
the  other  records,  for  the  purpose  of  saeing  upon  it,  wheo  forfeited<« 
4  Bl.  Conu  853. 
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Exigent f  ov  exigiJUciasy  is  a  writ  which  issues  pteirioiisly  to  an 
outlawry,  and  commands  the  sheriff  to  proclaim  the  defendant  at  five 
county  courts  It  lies  in  actions  personal)  where  the  defendant  cannot 
be  found,  nor  hath  any  thing  within  the  county  whereby  he  can  be 
attached  or  distrained  (T.  L.  367.  3^/.  Com.  ^83.)  In  an  indictment 
for  felony  the  exigent  shall  issue  after  the  first  cafiias  ;  and  so  after  a 
cafiiaa  ad  mtiafaciendum^  and  every  capias  which  goes  forth  after  judg- 
ment (T.  L  367.)  So,  it  may  issue  in  case  of  misdemeanors,  bee 
ABL  Com,  319.   Tidd.  Prac.  127,  &c. 

Exoneretur^  the  entry  of  a  discharge  of  the  bail,  on  the  bail  piece. 
See  Ttdd.Prac.^^X. 

Ex  officio,  \i  so  called  from  the  power  which  an  officer  has,  by  virtue 
tf  his  office^  to  do  certain  acts,  without  being  particularly  applied  \o. 

Ex  parte^  an  aCt  done,  or  proceeding  had  by  one  party  only. 

Ex  post  facto  laws,  properly  so  called)  is  when  after  ^  action 
(indifferent  in  itself)  is  committed,  the  legislature  then  for  the  fii  st 
time  declares  it  to  be  a  crime,  and  inflicts  punishment  on  the  person 
who  committed  it.     I  Bl.  Com.  46. 

Extinguishment y  of  rent,  is  where  the  lord  purchases  the  tenancy 
out  of  which  the  rent  issues.     Gilb.  Rents  149. 

Faculty^  is  a  word  often  used  in  the  old  statutes^  and  signifies  a  pr'z" 
vilege  or  special  dispensation.     T.L.  373. 

Eeigned  issue^  is  usually  directed  by  the  court  of  chancery  to  try 
some  disputed  fact  by  a  jury.  It  is  called  a  feigned  issue^  because,  in 
forfriy  the»parttes  try  the  point  by  charging  that  a  wager  was  laid^  &c. 
Sec  3  BL  Com.  452.  Tidd  Prac.  F  (Riley's  edit.)  173. 

Felo  de »c,  "a  felm  of  himaelf** 

Feme  covert ^  a  married  woman. 

^f77t«  «o/^i  a  single  woman. 

J^ertf  na/uris,  animals  qf  a  wild  nature y  in  which  a  person  cannot 
have  an  absolute,  but  only  a  qualified  property*     2  Bl.  Com,  390. 

Fieri  Facias ^  is  an  execution  af>;ainst  the  goods  and  chattels ;  so  called 
from  the  initial  words  in  the  writ,  while  all  the  proceedings  Were  in 
Latin.     SBlCom.4t\7. 

Forma  pauper is^  **.in  t/te  form  of  a  poor  person^^  is  where  a  person 
being  too  poor  to  bear  the  expences  of  a  law  suit,  is  permitted  by  \\\^ 
court  to  prosecute  free  from  expence.     1  Rtv,  Code  238. 

Formedon  {forma  donatioms)  is  a  writ  which  lies  for  the  heir,  rever-. 
sioner,  or  remainder  man  of  tenant  in  tail ;  and  is  called  a  writ  either 
in  the  descender,  remainder  or  reverter.    Sec  T.  L.  398. 

^^ 

Garnishment  {Gamir^Vv,)  is  a  term  used  in  ati  action  of  detinuei 
when  the  defendant  says  that  the  property  was  delivered  to  him  by 
the  plaintiff  and  another  upon  certain  conditions ;  and  therefore  prays 
that  tliat  other  may  be  warned  to  plead  with  the  p^intiff ;  a  writ  of 
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scire^Jacias  shall  go  afj^inst  the  plaintifT;  and  this  petition  of  the  de- 
fendant is  called  praj^ing  garnishment ;  and  the  other  when  he  comes 
shall  plead  with  the  plaintiff)  and  that  is  called  interfileader,  T.  L. 
416.     Cow.Int, 

H. 

Habendum f  is  that  part  of  a-  deed  which  ascertains  what  estate  is 
granted  by  it,     3  Bl.  Com.  298. 

Habere  Jacias  aiesinamy  is  an  execution  for  the  possession  of  a  free- 
hold. If  it  be  a  chattel  interest,  and  not  a  freehold,  the  writ  is  a  habere 
Jacias  fioesessionem .     3  BL  Com*  412, 

Hosteler^  an  inn-holder.     T.  L.  44a. 

Hustings  (^Hustingum^  Hustingua  law  Lat.  Hus^  a  bouse,. and  things^ 
causes  or  fileas^  Saxon.  4  Inst.  247)  is  the  highest  court  held  in  Lon- 
don by  the  mayor  and  aldermen  :  and  the  same  term  has  been  ex- 
tended to  the  courts  of  other  corporate  towns.     T.  L.  450. 

I. 

Imfiarlance  (licentia  loquendi,  abbreviated  li.  lo.)  is  the  time  allowed 
to  plead.     See  3  BL  Com.  299.  Tidd.  Prac.  (Riley's  edit.)  417. 

Jn  esse^  "  in  being." 

Innuendoy  is  a  word  used  in  legal  4)roceedings  (especially  in  actions 
for  slander)  to  ascertain  the  meaning  of  any  doubtful  word  or  expres- 
sion, by  averring  that  the  sense  appropriated  to  it)  is  ils  true  meaning. 
Sec  3  BL  Com.  126.   I  TermRe/i.  63. 

Insimul  comfiutaasent  (<*  that  they  had  accounted  together''^  is  a  count 
used  in  a  declaration,  in  assumpsit,  upon  an  account  stated  betvifeen 
the  plaintiff  and  defendant.     3  BL  Com.  1 64. 

Instanter^  *«  invnediately"  But,  in  England,  a  rule  to  plead  instan- 
tcr^  means  within  twenty-four  hours.  Tidd.  Prac,  (Riley's  edit*)  508, 
note  (y). 

Interpleader^  is,  when  in  the  progress  of  a  cause  it  becomes  neces- 
sary to  discuss  the  right  of  some  other  party,  before  the  principal 
cause  can  be  determined.  The  parties  are  said  then  to  interfUead.  It 
is  a  proceeding  usual  in  both  courts  of  equity  and  of  law  \  and  in  the 
latter  chiefly  confined  to  actions  of  detinue.  See  3  BL  Com,  448.  MU. 
Plead.  125.  T.  L.  335.  Bast.  Ent.  213. 

Issues.  An  issue  is  the  end  of  pleading  (3  Bl.  Com.  314.)  Issues 
are  iYi^firofits  of  the  defendants  lands  taken  on  a  distringas.  3  BL  Cam. 
280. 

J. 

Jeofail^  is  compounded  of  the  French  Pay  failley  that  is  ego  la/isus 
sumy  "  I  have  failed^*  and  signifies  an  oversight  in  pleading,  or  other 
Taw  proceedings.     Cow.  Int. 

Jourm€9».accotmt9  (dieta  comfiutat^)  is  a  term  used  for  renewing  a 
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suit  within  a  rc^stmabie  timr  after  it  has  abated  by  death.    See  T.  L^ 
468 p  6  a,  %  b.    Tidd.  I'rar,  (RUey's  edit.)  '^^f* 


V 


Laches i  "  M^/igence." 

Xf7'anf  and  Couchani^  are  terms  applied  to  cattle,  that  liave  been  so 
loTij^on  the  ground  of  another,  that  they  have  luindo^n  and  are  risen 
a^idn  to  feed;  which  in  general  is  supposed  to  have  been  tj  (fay  and  a 
m^ht.     3  BL  Com,  9,  * 

Ltvari  Jhdus^  is  a  writ  of  executionj  commanding  the  sherifF  to 
In^y  a  sum  of  money  upon  the  landsj  tenements  and  chattels  of  a  per- 
son who  has  forfeited  a  recognizance  ('i\  L-  479.)  It  is  ako  fouuded 
on  judgments  generally  ;  and  a  fleets  the  goods  and  firqfits  of  a  man's 
land,  whereby  the  sheriflT  may  seize  ali  his  goods,  ami  receive  the 
rents  and  profits  of  his  lands^,  till  satisfaction  be  made  to  the  plaintiff 
(3  BL  Com,  417.)  It  is  also  a  proper  process  after  the  returns  of  the 
\^Titol  cc^iias  utlegaiuTUu     Tidd,  Pruc^  136-7, 

'   -  '      M. 

Mainour  {Manier^  Fr.)  When  a  thief  is  taken  with  the  thing  stolen 
in  hisAanf/,  in  manu^  he  i&  said  to  be  taken  ^th  the  manour,  4  Bi,  Comm 
307.   Cottf,  Int. 

Afandamt^j  is  a  writ  of  an  extensively  remedial  nature  ;  and  in  ge* 
nerol,  it  may  be  defined  to  be  a  writ  issuing  from  a  superior  court j 
comTnandlngthe  judges  of  an  inferior  court  to  do  justice  according  to 
the  powers  of  their  office,  whenever  the  same  is  delayed,     3  BL  Com. 

no. 

Alenm  et  thoro,  A  divorce  a  mensa  et  ihoro,  is  a  separation  from 
"  bed  end  doard,"  as  it  is  technically  called.      I  BL  Com,  440. 

Melius  inquirenduin^  is  a  wnt  which  issues  for  ^  further  qt  better 
inquiry f  after  an  inquisition  returned,  on  which  it  is  suggested  the 
valuation  was  too  low.     See  Tidd.  Frac.  136-7. 

Mesne  J  ^^iniennediute," 

Mi^nosmer^  a  misnaming.     3  BL  Com.  302. 

AMttimus^  a  warrant  from  a  justice  to  cmnmt  an  oSender  to  jail. 
4  BL  Com.  300. 

Moititiir  munus  imfiosuit^  is  a  plea  of  justification  in  an  action  of  tres- 
pass, assault  and  battery,  that  the  defendant ^eJi//^  iaid  ids  liandson  the 
plaintiff",     3  ML  Com.  121. 

Monstrans  de  droit ^  ^^  a  mumfisttitlon  of  right.''     Sec  3  BL  Com.  "256, 


m 


N. 


JVe  f:reat,  &c.  A  wnt  issuing  out  of  the  court  of  chancery  to  restrain 
a  person  from  going  out  of  the  state.     Afit^  Flead,  46* 

A^t*gaiive  ftregnunt^  in  pleadings  is  when  the  defendant  pleads  a  ne- 
gative plea,  which  is  not  so  speciali  but  that  it  inchides  also  an  aHirma- 
tive ;  as  if  a  man  be  charged  with  doing  au  act  on  a  particular  day^  £cc. 
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and  he  plead*  tbftt  he  did  oot  do  it  in  manner  and  ferm.  as  stated  iort^e 
declaration,  it  may  be  impUed  that  be  did  it  in  some  other  manner,  &c. 
T.L.  511. 

Mldebet^  ^  he  owea  nothing,'*  The  proper  plea  to  an  action  of  debt 
im  simple  contract.     Ttdd,  Prac.  593. 

Ml  dicitj  is  a  failing  by  the  defendant,  after  appearance,  to  plead 
to  the  plaintiff's  declaration  ;  whereupon  judgment  is  entered  against 
bim,  because  he  saith  nothing.     T.  L.  5 1 4.  ** 

Ml  habu^n  tenementU^  is  a  plea  in  an  action  of  debt  for  rent,  that 
the  plaintiflw^A  notfang  in  the  tenement.     *Eafi,  JV.  P.  232. 

M)lle  firoaequi^  is  a  voluntary  relinquishment  of  a  prosecution,  by 
the  attorney  for  the  commonwealth.  It  is  also  an  acknowledgment  by 
the  plaintiff,  in  a  civil  action,  that  he  will  not  further  prosecute  his 
fiuit,  as  to  the  whole  or  a  part  of  the  cause  of  action ;  or  where  there 
are  several  defendants,  against  some  or  one  of  them.  See  Tidd,  Frae. 
630,  and  the  casea  there  cited. 

Mmme  fimngy  is  a  pehalty  incurred  for  the  non^paymeut  of  rent, 
and  the  like,  at  the  day  appointed  by  the  lease  or  agreement  for  pay- 
ment thereof.     2  Lill,  Prac.  Reg.  2«3.   Hob.  82. 

Mn  asMumfrnt^  is  the  plea  of  the  general  issue,  in  an  action  of  inde» 
bitatti9  aaaumfisit^  whereby  the  defendant  '^th  that  he  did  not  aasume^ 
See  Tidd.  Prac.  591,  as  to  what  may  be  given  in  evidence  under  this 
fUea. 

M>n  asaumfiait  infra  qtdnque  annoa^  is  the  plea  of  the  statute  of  limi- 
tations, that  the  defendant  did  not  aaaume  within  Jive  yeara, 
M)n  comfioa  menti^y  a  person  of  unsound  mind. 
Mn  culfiabiday  "  not  guilty*'    The  plea  of  the  general  issue,  in  tres- 
pass vi  et  armia^  or  on  the  case.     3  Bl.  Com.  305. 

Mn  dammficatuaj  is  a  plea  to  an  action  of  debt  upon  a  bond,  wilh 
condition  to  save  the  plaintiff  harmless ;  in  which  the  defendant  may 
plead  that  the  plaintiff  is  not  dammfied.  But  if  the  ct)ndition  be  lo  dia- 
charge  the  plaintiff,  &c.  then  the  manner  of  discharging  him,  &c. 
oU{;ht  to  be  specially  pleaded.     2  Lill.  Prac.  Reg.  286. 

Mm  dfmiaitj  a  plea  in  an  action  of  debt  for  rent,  on  a  parol  lease,  that 
the  plaintiff  (/{(;^  not  demiae  the  premises  to  the  defendant.  Tidd.  Prac. 
595. 

Mm  detinety  the  general  issue  in  an  action  of  detinue,  that  the  de- 
fendant did  not  detain.     Selw.  M.  P.  596. 

Mm  eat  factum^  is  a  plea  to  an  action  of  debt  on  a  bond  or  deed, 
which  is  void  (and  not  merely  voidable)  or  which  was<  never  executed 
by  the  defendant.  Whereupon  he  may  plead  *«  it  ia  not  hia  deed,."  3  BL 
Com,  305.  2lMLPrac.Reg.'2SS. 

Mon  eat  inventua,  is  the  sheriff's  return  to  a  writ  when  the  defendant 
is  nbt  found  within  his  bailiwick. 

Mon  inf regit  conventionem^  is  when  the  defendant,  to  an  action  of 
covenant,  pleads  that  he  hath  not  broken  the  covenant.  But  it  is  generally 
a  bad  plea*     Tidd.  Prac.  593.  8  Term  Refi.  278. 

Monfiroa....Monamty  is  indifferently  used,  where  the  plaintiff  does  not 
prosecute  his  suit  with  effect ;  or,  upon  trial  refuses  to  stand  a  verdict. 
He  is  then  said  to  btnonfiroa'd  or  nonatdtedj  from  the  words  formerly 
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used  ID  enleriiig  up  the  judgment,  nxnt  proBcquitur  ^ectam,  kc.  A  non- 
suit is  oot  a  bar  to  a  subsequent  acuon.  as  a  retraxit  is,  3  BL  Com, 
29^-6.  Itdd.  Prac.  412.2  LiU,  Prac.  Meg.  292. 

A^  9um  informattu^  is  when  the  defendant's  attorney  declares  thi^t 
he  is  not  informed  of  any  thing  to  say  in  answer  to  the  plaintiff)  or  in 
defi»ice  of  his  client.    3  BL  Com.  396. 

JSTtidum  pactum^  a  bare  naked  agreeoienfc  without  any  coosideration 
(T.  L.  518.)  When  an  agreement  in  writing  vfill  be  deemed  a  hubs 
co^TT&ACT)  and  when  noi^  see  2  Bl,  Com.  446)  Cristian'a  note  (4.) 
Pond.  Eq,  B.  I.  c.  5.  s.  1.  note  (a).  %  H,  U,  M.  124.  And,  upon  an 
agreement  to  pay  the  debt  of  another,  the  agreement  itself  must  not 
only  be  in  writing,  but  the  comideraiion  must  be  stotM-  5  ^Soa/  10. 
cited  in  I  Copiy,  on  Cont.  103. 

JSTuUa  bonay  the  return  of  the  sheriff  that  the  defendant  YkSk&nogoodM 
lyithin  his  bailiwick. 

Mil  tiel  recordy  "  th^e  ia  no  tuch  record,**     Sec  3  BL  Com.  331. 

Mmc  pro  tunc^  is  when  the  court,  tinder  certain  circumstances,  per- 
mit a  judgment  to  be  entered  at  a  subsequent  term,  now  for  then. 
When  it  will  be  granted^  and  when  notf  see  Tldd.  Prac.  438.  473.4. 
846-7.  858. 


Office  (officium)  signifies  not  only  that  function  by  virtue  of  which  a  ' 

man  has  some  employment,  but  also  an  ingmntion.  Hence  we  often 
read  of  an  office  found;  which  is  nothing  but  a  finding  by  inquisition 
nusde  ex  officio*    Cow.  Int.  • 

Onu9  proboTuH^  ^  the  burden  of  proof."  1 

Ouster  ie  mainei  Is  properly  the  judgment  given  on  a  monstrana  de  I 

droitt  when  the  right  is  found,  on  a  traverse,  to  be  against  the  com- 
monwealth. A  writ  then  issues  to  the  escheator  that  the  common- 
wealth's hands  be  amoved  (amcrveas  numum)  which  is  as  much  as  if 
judgment  were  given  that  the  party  should  have  his  lands  again. 
T.L.  522. 

Putiamry^  is  putting  a  man  out  of  the  protection  of  the  law ;  and 
is  now  nothing  more  than  a  process  to  compel  an  appearance.  See 
title  '^  Exigent'*  and  3  Bl.  Com.  283-4.  A  woman  is  said  to  be  waived^ 
and  not  outlawed.     See  T.  L.  663. 

Oyer^  when  either  the  plaintiff  in  his  declaration,  or  the  defendant 
in  his  plea,  necessarily  ntakes  a  profert  in  curia^  of  any  deed,  8cc.  the 
adverse  party  may  demand  oyer  of  it,  that  is  to  hear  it  read ;  and  such 
demand  must  be  complied  with  before  he  can  be  compelled  to  plead, 
or  reply,  as  the  case  may  be.  If  either  party  wish  to  take  advantage 
of  any  defect  in  the  deed,  &c,  it  mv^t  be  spread  on  the  record  by  oyer. 
(See,  on  this  suhject^  Tidd.  Prac.  526.)  The  defendant  may  also  have 
oy^^rof  the  writ  in  order  to  plead  a  variance  between  the  writ  and  de- 
claratton  {'ZiMl.Prac.  Reg.  336-7.)  But  this  pr^^clice  having  been 
abused,  the  court  of  king^  bench  in  England  have,  by  a  rtUfi  of  courts 
disallowed  it  (see  Tidd.  Prac.  529.  Ijowe'e  Plead.  97.)  This  rule  ap- 
plies, however,  only  where  it  is  specially  adopted. 
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Oyer  zod  Terminer^  are  courts  constituted  with  power  to  htar  and^ 
dtiemune  treasons,  feloiHes,  and  misdemeanors.    4  BL  Com,  269. 

Oyejr,  "^fcr  ye.**    A  ceremony  used  by  the  cryer  or  sheriff  in 
opening  a  court,  vulgarly  pronounced  <'  0  yet"   4  Bl,  Com.  340.  note. 


PaiSj  ^country,'*  Thus  trials  Jter  fiaUy  "  ^r/a/«  dy  the  country**  or 
jjary  ;  in  paUy  « tn  rA<r  country^**  not  in  the  record. 

Pariipherjialia  (from  the  Greek  n«(«^  firgtevj  and  <I>i^»,  </o«)  sig- 
nifies, in  law,  those  goods  which  a  wife  claims  over  and  above  her  dower^ 
or  jointure,  after  her  husband's  death  ;  as  furniture  for  her  chamber, 
wearing  apparel,  jewels,  &c.  suitable  to  the  estate  of  her  husband, 
which  are  not  to  be  put  into  the  inventory  of  his  estate.    See  ToU^ 

Faroiy  «  verbal^'*  or  a  mere  written  contract,  which  is  not  a  specialty, 
or  under  seal.  See  2  BL  Com.  446.  CAm/. note  (4).  7  Term  Reji.  350. 
note  (a). 

Parol  demurrer^  is  a  privilege  allowed  to  an  infant  only,  when  sued 
as  heir,  on  the  obligation  of  his  ancestor,  &c. ;  in  which  case  the  pro- 
ceedings shall  be  stayed  till  he  come  of  age.  But  the  parol  shall  not 
demur  for  infancy  in  a  writ  of  dower  (2  UlL  Prac.  Reg.  354.  Ttdd^ 
Prac.  589-80.  1033.  1121.)  And,  by  the  laws  of  Virginia,  the  parol 
shall  not  demurr,  on  account  of  in£Eincy,  in  any  case  whatever.  1  Reu. 
Code  383. 

Pendente  Ute^  «  fohile  the  sidt  is  defending** 

Pernancy^  the  receifit  of  profits.  Thus,  he  who  receives  the  pro- 
litsof  land,  is  called  the  A^mor  of  the  profits,     T.  L.  535. 

Per  quody  ^*  by  vfhkh^**  are  words  relating  to  any  special  damage. 

Plene  adntinistravity  a  plea  by  an  executor  or  administrator,  that 
he  had  fully  administered  the  assets  of  his  testator  or  intestate. 

Pluriesi  a  third  or  further  writ  which  issues  after  an  alias,  com- 
manding the  sheriiT,  as  often  before  he  had  been  commanded,  to  take 
the  defendant,  &c.  sicut  pluries  firxcipimus,     3  BL  Com,  283. 

Pofiular  actions^  are  those  which  are  given  to  the  informer,  or  the 
people  at  large,  on  a  fienal  statute,     3  BL  Com,  161. 

Posse  Comitattis^  is  the  power  which  a  sheriff  has  to  take  the  power 
^the  county  to  assist  him  in  the  execution  of  process.  I  BL  Com,  343. 
W6od*9lnst.7\. 

Posteoj  is  the  entry  of  the  verdict,  nonsuit,  &cc.  on  the  back  of  the 
record  of  nisipnus;  which  entry,  from  the  Latin  word  it  began  with, 
is  called  the  postea,  «  afterwards^**  &c.  Tidd.  Prac.  811. 

PrMpcj  is  the  term  generally  used  for  one  of  the  original  writs> 
as  a  precipe  quod  reddaty  for  lands,  debt.  Sec*  (T.  L.  546.  3  BL  Com. 
374.)  It  is  also  used  as  the  note  of  instructions  given  by  the  plain- 
tiff's attorney  to  the  clerk^    Tidd.  Prac.  8 1 . 

Procedendo^  is  a  writ  directed  to  judges  of  an  inferior  court  com- 
manding them  to  proceed  in  a  cause,  which  had  been  improperly  re- 
moved from  before  them  by  some  former  writ.  See  7V(/d  Prac.  346. 
466. 
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Prcclteiri  amy^  Fri  Proxhnus  amicus j  Lat.  An  infant  may  sue  by 
his  next  friend^  or  by  his  guardian  ;  but  muit  defend  by  his  guardian, 
who  is  assigned  by  the  court  for  that  purpose.     F.  N.  B.  63.  [27]. 

Profert  in  curia^  is  where  the  plaintiff  declares  upon  a  deed,  or  the 
defendant  pleads  a  deed,  he  must  do  it  by  producing  it  in  court  (2  LUL 
Prac.  Re((.  470.)  Unless  the  deed  be  lost,  and  then  it  may  be  pleaded 
without  2ifirofert  (Tidd,  Prac,  395.)  So,  it  is  usual  for  executors  and 
administrators,  in  declarations,  to  make  a  profert  of  the  letters  testa- 
mentary, or  of  administration.     Tidd.  Prac.  1042. 

Puis  darrien  continuance^  is  where  new  matter  of  defence  has  arisen 
since  the  last  adjournment^  which  the  defendant  had  it  not  in  his  power 
tO'plead  before,  the  court  will  permit  him  to  plead  it  in  this  form ;  but 
it  will  not  be  permitted  if  any  continuance  of  the  cause  has  intervened 
since  the  arising  of  this  new  matter.     3  BL  Com,  5 17/ 

Q- 

Quantum  meruit Quantum  valebant^  arc  counts  on  an  implied  as- 
sumpsit ;  the  former  properly  signifying  a*  much  as  the  plaintiff  de- 
served to  harue^  for  services,  &c.  rendered,  and  the  latter,  as  much  as 
foods,  &c.  were  worthy  where  there  was  no  stipulated  price  agreed  on, 
ee  3  Bl.  Com.  162-3.  Tidd.  Prac.  3. 

Quarantine^  the  term  of  forty  days.  It  is  generally  applied  to  the 
time  the  widow  is  permitted  to  occupy  the  mansion  house,  before  dower 
is  assigned  ;  or,  to  the  time  vessels  coming  from  infected  places  must 
remain,  before  they  can  enter  a  port. 

Quare  clausuni  /regit.     See  clauaum  /regit. 

Qui  tarn  actions,  are  those  on  a  penal  statute,  where  part  of  the 
penalty  is  given  to  one,  and  the  other  to  another.  They  are  called 
qid  taniy  from  some  of  the  initial  words,  while  the  proceedings  were 
in  Latin^;  the  suit  being  brought  for  a  person,  "  qui  tam^^  &c.  v)ho  us 
well  /or  the  commonwealth,  ficc.  quam  pro  ae  ipso,  8cc.  as  /or  himsrlfi 
&c.  sues.     3  Bl.  Com.  162-3. 

Quoad  hocy  is  often  used  in  low  pleadings  and  arguments  to  signify, 
a*  to  the  thing  named,  the  law  is  so  and  so.  Sec. 

Quod  cum^  in  the  commencement  of  a  declaration  while  the  pro- 
ceedings were  in  Latin,  htfs'been  generally  translated  " /or  thai 
whereas** 

Quorum^  is  taken  from  a  word  anciently  used  in  commissions  of  ju*^- 
tices  of  the  peace.  Thus  a  commission'  issued  to  certain  persons,  au- 
thorising them  to  hold  courts,  &c.  o/  whom  quorum)  such  and  sucli 
particular  persons  are  always  to  be  one.  The  persons  thus  specified 
were  called  justices  of  the  quorum. 


Reddendumy\%  a  clause  in  a  deed,  whereby  tbj&grantpr  resetves  some 
new  thing  to  himself  out  of  what  he  had  before  granted^  as  <<  rendering 
renty''  &c. 

Rejoinder^  is  the  defendant's  answer  to  the  pJantifTs  replicatipli,  and 
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ought  to  follow  and  inforce  the  defendant's  plea ;  otherwise  it  is  a  de*- 
parture,  which  the  law  will  not  allow     Co,  Ut,  304.  a. 

Refileader^  is  where  the  pleadings  have  not  brought  the  matter  in 
issue  which  was  to  have  been  tried  (2  IJli.  Prac.  Reg,  564.)  Or,  where 
issue  is  joined  upon  a  fact  totally  immaterial  or  insufficient  to  deter- 
mine the  right ;  in  which  case  the  court,  after  verdict,  will  award  a 
refileadcr^  that  is,  that  the  parties  plead  again.  3  BL  Com,  395,  I  Burr, 
304. 

Refilicatioriy  is  the  exception  or  answer  made  to  the  defendant's  plea. 
For  if  the  plea  made  by  the  defendant  doth  not  amount  to  an  issue,  or 
total  contradiction  of  the  declaration,  but  only  evades  it,  the  plaintiff 
may  reply,  either  traversing  the  plea,  that  is,  denying  it,  cr  allege 
new  matter  in  contradiction  to  the  defendant's  plea  (3  Bl,  Com,  309.) 
But  the  replication  must  pursue  the  plaintiff's  cause  of  action  stated  in 
his  declaration.     Co.  Zi/.  104  a. 

Reafiondeaa  ouster^  is  the  judgment  that  the  defendant  answer  over^ 
in  some  better  manner,  after  a  dilatory  plea  overruled.  3  Bl,  Com. 
303. 

Retraxit^  is  where  the  party,  in  his  proper  person,  comes  into  court, 
and  saith  he  will  not  proceed  further  with  his  cause*  This  is  a  bar  to 
the  action  forever.  But  a  retraxit  cannot  be  before  a  declaration  is 
filed,  for  it  would  then  be  but  a  nfonsuit.  An  attorney  cannot'enter 
a  retraxit.     2  JUIL  Prac,  Reg.  582. 


Scilicet  (sc.)  the  same  as  videlicet  (viz,)  «  to  wit"  or  •*  that  is  to  say.**^ 
Sec  Hob,  171-2. 

Scire  facias^  is  a  judicial  writ  founded  on  some  matter  of  record,  as 
a  recognizance,  judgment,  &c.  and  issues  to  she^  cause  why  execu- 
tion should  not  be  obtained.  It  also  lies  for  other  purposes,  as  to  re*^ 
pea!  letters  patent,  hear  errors,  &c.  Tidd,  Prac*  982.  T.  L.  606. 
Cov>»  Int, 

Se  dtfendendoy  «  in  self  defente** 

Simul  cwm,  "  together  with.** 

Solvit  ad  diemy  "  fiayment  at  the  day** 

Solvit  /lost  dienty  ^^  fiayment  after  the  day.**  When  it  must  be  pleaded^ 
see  tidd.  Prac.  20. 

Son  assault  demesne,  is  a  Justification  in  assault  and  battery,  that  it 
was  the  plaintiff's  own  original  assault.     3  Bl.  Com,  120.  306. 

Stirfies.  Distribution  or  succession  fier  stirfies,  is  where  the  estate 
goes  in  right  of  representation.    2  Bl.  Com.  577,  217. 

Subfittnay  is  a  process  to  cause  witnesses  to  appear,  and  give  testi- 
mony, or  a  defendant  in  chancery  to  answer  a  bill  (sub  fttma)  under  a 
fienaUy^  fo   disobedience. 

SubfimuL  duces  tecum,  is  a  process  of  subfiana  with  a  special  clause 
inserted  in  it,  commanding  the  witness  to  bring  with  him,  some  deed 
or  writing  necessary  to  be  produced  at  the  trial  But  if  deeds,  &c.  be 
in  the  possession  of  the  adverse  party,  notice  should  be  given  to  pro* 
ducc  them.    See  2ldd.  Prac.  735-6, 
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Sunnmmswad  severancef  is  where  a  writ  of  error  is  broQglit  in  tbe 
name  of  several  parties,  and  some  refuse  to  appearand  assign  errors, 
they  must  be  summoned  and  severed ;  before  the  writ  of  error  can 
proceed.     Tidd  Prac.  1054. 

SufierBedeas^  is  a  writ  that  lies  in  a  great  many  cases,  and  si|!;niGes 
in  general  a  command  to  stay  proceedings,  on  good  cause  shewn, 
which  ought  otherwise  to  proceed.    F.  N,  B.  537. 

T. 

Tales  de  circumstantidus,  is  the  supplying  the  place  of  those  jurors 
vho  are  summoned  on  an  inquest,  and  either  make  default  of  appear- 
ance, or  are  challenged,  as  not  bein^i;  indifferent.  In  this  case,  the 
sheriff  is  authorised  to  make  up  the  number  of  such  men  there  pre- 
sent as  are  egualin  refiutation  to  those  empanelled.     T.  L.  628. 

TVr/*,  «  wrongs.^^ 

Tout  temfia  firht^  is  a  plea  to  an  action,  whereby  after  tender  and  rc- 
fbsal  of  a  debt,  the  defendant  acknowledges  the  debt,  and  pleads  the 
tender ;  adding  that  he  has  always  been  ready  {tout  temfis  firist)  and 
still  is  ready  {uncore  fiiist)  to  discharge  it.     3  Bl.  Com*  303. 

Traverse,  is  a  denial,  in  pleading;.  But  it  is  mone  particularly  ap- 
plied to  a  denial  of  a  matter  of  fact  found  by  office  or  inquisition.  See 
S  BL  Com.  260. 

U. 

Uncore  firtst^  in  a  plea  of  tender,  means  that  the  defendant  x>  stHl 
ready  to  pay^ 

Unde  nUdlhabety  in  a  writ  of  dower,  is  where  a  widow  claims  do.wer 
of  lands,  whereof  she  hath  nothing, 

V. 

Fadium  mortuum^  <*  a  dead  fdedffe**  or  mortgajfe,     2  Bl.  Com,  1 57. 

Vadium vhmm^  « a  tiving  fledge*'     2  Bl  Com    1 S7. 

Venditioni  exfionas^  is  a  writ  of  execittioffi  directed  to  the  sheriff, 
commanding  him  to  expose  to  sale  goods  taken  in  execution,  and  re- 
maining in  his  hands  unsold.     Cow,  Int, 

Venire  facias^  is  either  a  process  b^  which  a  jury  is  awarded  in  a 
civil  action,  or  that  which  issues  in  the  nature  of  a  summons^  to  cause 
the  party  to  appear  and  ansi^rer  an  indictment  or  prespntmenC.  3  Bi. 
Own.  352.  4  W.  Cow.  318. 

Ventre  insfdciendoy  a  writ  <&>,  is  a  writ  issued  at  the  instance  of  the 
presumptive  heir,  to  ascertain  whether  a  widow  be  with  child,  who 
affects  to  be  so,  in  order  to  produce  a  suppositious  heir  to  the  estate. 
I  BL  Com.  456. 

Ventre  sa  mere^  an  infant  in,  is  a  child  in  the  oiother's  womb.  1  BL 
Com.  130. 

Venue  {vicenetum)  is  the  place  or  neighbourhood  where  the  cause 
of  action  accrued,  which  must  be  stated  in  the  pleadings,  and  is  called 
XacfiVk^  the  v^ue.  In  re^l  actions  the  venue  is  local ;  in  perional,  it  is 
tranntory. 
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VkonttHf  are  such  writs  as  are  triable  in  the  county,  before  the  she- 
riff.    Cow,  Int, 

Vincuio  matrimonii^  divorce  a,  is  a  divorce  from  the  bmtU  of  rnatri" 
mony.     S  BL  Com.  94. 

Voir  dirty  is  where  the  party  is  examined  upon  oath  to  make  true 
amtver  to  such  questions  as  the  court  shall  demand  of  him.  3  BL  Com. 
-332.  370.. 

^  W. 

Waifa  (bona  waviata)  are  goods  stolen,  and  thrown  away  by  the  thief 
in  his  flight,  for  fear  of  being  apprehended.     I  Bl,  Com.  296. 

Watve  (waviaref  law  LAt.)  is  a  term  which  signifies  to  forsake  or 
relinquish.  A  woman  is  said  to  be  waived,  not  outlawed  as  a  man ; 
because  she  is  not  sworn  in  the  leet  to  the  king,  or  to  the  law.  In 
other  words,  she  does  not  take  the  oath  of  allegiance.    See  T.  L.  663. 

IfUhemam,  is  a  term  appliable  to  the  writ  of  replevin,  and  is  used 
'  when  the  distrainer  for  rent  removes  the  property  distrained  out  of  the 
county,  and  the  sheriff  returns  that  it  is  eloigned  ;  thereupon  a  caftiat 
in  withernam  issues  (in  vetito  namio)  commanding  him  to  take  the 
goods  of  the  distrainor,  and  keep  them  till  the  distress  be  £Drtb  coming. 
And  goods  thus  taken  in  withernam  cannot  be  replevied.  3  BL  Com. 
I49« 
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AUTHORITIES  CITED, 

AMD 

iVBBREVIATIONS  USED  IN  TfflS  WORK. 


AMB.    Ambljert  Reports. 
Jndr.    Andrew's  Reports. 
Jhite,     Before. 
Jitk,    Atkyns's  Reports. 


B. 


B.    Book. 

B,  L.  jD.    Bum's  Law  Dictionary. 

B.  /?.    Banco  Regis.     In  the  court  of  king's  bench. 

B.R,H.    Banco  Regis  Hardwicke.     Cases  in  the  king's  bench,  Jn 

the  time  of  Lord  Hardwicke. 
Bac.  Jlbr.     Bacon's  Abridgment  (7th  edit,  by  Gwillim.) 
Barnea.     Barnes's  Notes. 
Bmn.     Binny's  Reports  (Pennsylvania.) 
BL  Com.    Blackstone's  Commentaries. 
W.  BL  Refi.     William  Blackstone's  Reports. 
B,  BL     Henry  Blackstone's  Reports. 
Bradb,  Diatr.    Bradby  on  Distresses  (Riley's  edit.) 
Bridg.    Bridgman's  Reports. 
Bro.  Ch,  Ca,    Brown's  Cases  in  Chancery. 
Bro,  P.  C,    Brown's  Parliamentary  Cases. 
Boas.  W  Pull,    Bosanquent  and  Puller's  Reports. 
BulL  AC  P.    BuUer's  Nisi  Prius. 
Bulttr.     Biihtrode's  Reports. 
Bunb.     Bunbury's  Reports. 
Bum,  K,  X..    Burn's  Ecclesiastical  Law. 
Burr,    Burrow's  Reports 


C.    Chapter. 

Ca.  in  Ch,    Cases  in  Chancery. 

Ca,  tanfi.  Pinch.  Cases  in  Chancery,  in  the  time  of  sir  Kaneage  Finch. 

Ca,  temp.  Taib.    Cases  in  Chancery,  in  the  time  of  kwrd  Talbot. 
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CaineM.    Csiine's  CNew  YotV)  Term  Reports. 

CaU.    Call's  Reports  (Virginia.) 

Carth     Carthew's  Reports. 

C.B.    (Bancus  Communis)  Common  Bench,  or  court  of  common 

pleas. 
Ch.  Decis.     Decisions  of  Cases»  in  Virginia,  by  the  High  Court  of 

Chancery  (by  George  WyUie,  late  judge  of  that  court.) 
Christ.  Mtea,  Chri^ian's  Notes  to  Blackstone's  Commentaries. 
Co.    Coke's  Reports.    The  references  are  always  to  the  /larte  and 

not  the  volumes. 
Co.  JUL    Coke  on  Littleton. 
Comb.     Combcrbach's  Reports. 
Comy.  on  Cont.    Comyn  on  Contracts  (Riley's  edit.) 
domf/.  Dig.    Comyns's  Digest  (fifth  edit,  by  Rose.) 
Cow.  Int.    Cowell's  Interpreter. 
Cowfi.    Cowper's  Reports. 
Cranch.    Cranch's  Reports. 
Cr.  Cir,  Mdst.    Crown  Circuit  Asdstant. 
Cr.  Cir.  Comfi.    Crown  Circuit  Companion. 
Cro.  Eliz.    Croke's  Reports,  in  the  reign  of  Queen  Elizabeth. 
Cro.  Jac,    Croke's  Reports  in  the  reign  of  James  the  Fiist. 
Cro,  Car.    Croke's  Reports  in  the  reign  of  Charles  the  First, 
Cruiae  Dig.    Cruise's  Digest  of  the  Law,  on  real  property. 


Dcdl.    Dallas's  Reports  (Pennsylvania.) 

Hfff '*  Ca.  Err.    Day's  Cases  in  Error  (Connecticut.) 

Dolt.    Dalton's  Justice. 

Dyer.     Dyer's  Reports. 

Doug.    Douglas's  Reports. 

E. 

East.    East's  Reports. 

Ea.  Cr  L^    East's  Crown  Law. 

^Esfi.  M  P.    Espinasse's  Nisi  Prius. 

*E8fi.  Reft.    Espinasse's  Reports  (Day's  edit.) 


F,  A*.  B.     Fitzhcrbert's  Natura  Brevium. 

Feame  Cont.  Hem.     Fcarne's  Contingent  Remainders. 

Feame  Ex.  Dev.     Fearne's  Executory  Devises. 

Fitzg.     Fitzgibbon's  Reports. 

Fost.    Foster's  Crown  Law. 

Forrest.    Fori'ester's  Reports  (the  same  as  cases  temp.  Talbot) 

G. 

GUb.  Drv.    Gilbert's  Devises. 
trilb.  Distr.    Gilbert's  Distressed. 
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Gild.  £v.    Gilbert's  Law  of  Evidence  (seventh  edit,  by  Sedgwick*) 

GiVA.  Fentg.    Gilbert  on  Rents. 

Godolfih,  O.  L.     Godolphin's  Orphan's  Legacy* 

Godol/iA,  Refi,  Can,    Godolphin's  Repcrtoiium  Canonicnm. 

Goldab.     Goldsborough*s  Reports. 

H.  ^  M^    Hening  and  Munford's  Reports  (Virginia.)      .  ♦ 

Hale,     Hale's  History  of  the  Pleas  of  tbe  Crown, 

Hal,  C.  L.    Hale's  History  of  the  Common  Law. 

Hardr,    Hardres's  Reports. 

Harr,  Ch.  Pr,    Harrison's  Chancery  Practice  (Farrand'sedii.) 

Haw.    Hawkins's  Pleas  of  the  Crown.    The  references  are  generally 

to  the  book,  chapter  and  section. 
H(^.    Hobart's  Reports. 

I* 

1  Inst.  Coke  on  Littleton. 

2  Inst.  The  second  part  of  Coke's  Institutes  •  ^ 

3  Inat,  The  third  part  of  Coke's  Institutes. 

4  Inat.  The  fourth  part  of  Coke's  Institutes, 


Jenk.    Jenkins's  Centuries, 

Johns,    Johnson's  Reports  (New  York  ) 

1  J(mea,    Sir  William  Jones's  Reports, 

2  Jones.     Sir  Thomas  Jones's  Reports'. 

K. 
KeiL    Keilways  Reports. 
Kely.    Kelyng's  Reports. 
Kirb.    Kirby's  Reports  Connecticut.) 
Kyd  Aw.    Kyd  on  Awards. 


M 


ijatch.    Latch's  Reports. 

Lavfcs  Plead.     Lawes  on  Pleading* 

Leach.     Leach's  Coses  in  Crown  Law. 

Lctm,    Leonard's  Reports. 

Lev.  Em*    Levinz's ,  tntrie  s. 

Lev,    Levinz's  Reports. 

LUL  Rnt.     Lilly's  Entries. 

Lill.  Prac.  Jifg.    Lilly's  Practical  Registei 

JJt.  $r    Littleton's  Tenures. 

Lqffi.    LofTi's  Reports. 

Ld.  Raym.    Lord  Raymond's  Reports^ 

Lutw*    Lutwyche's  Reports.  * 
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M. 

Mac  AW.  Ev.    Mac  Nally's  Evidence,  on  Pleas  of  the  Crown. 

March,    March's  Reports. 

Maw.  T.  R.     Massachusetts  Term  Reports. 

Mod,  Ca.    Modem  Cases,  in  the  time  of  Holt. 

Mod.    Modem  Reports.  , 

Mo,    Moore's  Reports. 

N. 

J\rrof.  Refi.    New  Reports,  by  Rosanquet  and  Puller. 
a:  Y.  Term  Rep.    New  York  Term  Re|>orts,  by  Caincs. 

O.  * 

On*:  JV.  p.    Onslow's  Nisi  Prius. 
Owen,    Owen's  Reports. 

P. 

Palm.    Palmei''s  Reports, 

Peake.  Ca.  M  P.     Peake's  Cases  at  Nisi  Prius. 

Peake.  £v.    Peake's  Law  of  Evidence. 

Permingt.    Pennington's  Reports  (New  Jersey.) 

Perk.    Perkins'^  Laws  of  England. 

P,  ma.     Peeve  William's  Reports* 

Plovfd.    Plowden's  Commentaries,  or  Reports. 

Pt^ih.    Pophara's  Reports. 

Po9t.    After. 

Poviell  Cont,    Powell  on  Contracts. 

Poveii  Dev.     Powell  on  Devises. 

Paweit  MQrtg.    Powell  on  Mortgage*. 

Preced,  in  CA,     Precedents  in  C  Imncery . 

R. 

Zd.  Raytn.    Lord  Raymond's  Reports. 

r.  Raym.    Thomas  Raymond's  Reports. 

Mast.  £nt,    Rastell's  Entnes. 

Ridgvr.     Ridgway's  Reports. 

Meg,  Brev.     Rcgistrum  Bre\ium,  or  the  Register  of  Wilts. 

Reft,  in  Ch.    Reports  in  Chancery. 

1  Rev.  Code.    The  first  volume  of  the  Revised  Code  of  Virginia  Law&, 

published  in  1803,  by  Pleasants  and  Pace. 

2  Rev.  Code.    The  second  volume  of  tlie  Revised  Code  of  Virginia 

Laws,  published  in  180a,  by  Pleasants. 
Rol.    Roll's  Abridgement. 


S, 


S.    Section.  ' 
S.  C.    Same  Case, 
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^.  P.    Same  Point. 

Salk.     Salkeld's  Reports. 

Sand.  U.  IS  T,     Sunders  on  Uses  and  Trusts, 

Saund.     Saunders's  Reports  (by  Williams.) 

Say,     Sayer*s  Reports.  ^  - 

Scho  isr  Lef.     Schoalcs  and  Lefroy's  Reports. 

Scob.  jicta.    Scobcll's  Acts  of  Parliament  during  the  usurpatkm. 

Selif).  J\r,  P,     Selwyn's  Nisi  Prius. 

Semb,     It  seems.  ' 

Show.     Shower's  Reports. 

Sid.     Siderfin's  Reports. 

Skinn,     Skinner's  RepoHs. 

Sfiell.  does,     Spelman's  Glossary. 

Stat,  at  Large,     Statutes  at  Large  of  ^^i^ginia  (by  Hening*) 

Stor.  Plead.     Storey's  Pleadings.  .  ' 

Str.     Strange's  Reports. 

Style.     Style's  Reports. 

Sug.  L.  V.     Sugden's  Law  of  Vendor's. 

Sug.  Povf.     Sugden  on. Powers. 

Sum.     Hale's  Summary  of  the  Pleas  of  the  Crown. 

T. 
T.  L.    Terms  of  the  Law. 
TayL     Taylor's  Reports  (North  Carolina.) 
Term.  Rep.    Term  Reports  (by  Durnford  and  East.) 
Tidd.  Prac.    Tidd's  Practice  (Riley 's  edit,) 
Tidd,  Pralc,  P.    Tidd's  Appendix,  or  Practical  Forms- 
Toll.  L.  Ex.    Toller's  Law  of  Executors, 
Tyng.     Massachusetts  Term  Reports  (by  Tyng,) 

V, 

Vaugh.     Vaughan*s  Reports. 

Vent.     Ventris's  Reports. 

Vent.    Vernon's  Reports.  '   ' 

Vt9.    Vesey's  Reports. 

Ve:  jr.     Vesey,  junior's.  Reports. 

Viru  Mr,     Viner*s  Abridgment. 

Vin.  Sufifi.     Supplement  to  Viner's  Abridgment. 

W. 

Wa»h.    Washington's  Reports  (Virginia*) 

Wats.  L.  P.     Watson's  Law  of  Partnership  (Farrand'a  edit*)        -     • 

Went.  Plead.     Wentworth's  System  of  Pleading* 

IVtllea.     Willes's  Reports. 

Wila,    Wilson's  Reports.  •       ^  '  *  '  * 

Wood.    Wood's  Institutes.  "'  *  %  ' 

Y. 
Yeh\    Yelv^rton's  Reports. 
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NEW  VIRGINIA  JUSTICE,  drr. 


ACCESSORY. 


L  Of  accessories  in  general.  II.  Of  accessories  before 
the  fact.  III.  Of  accessories  after  the  fact.  IV.  How 
they  are  to  be  proceeded  against.  V.  Warrants^  Com-^ 
mitmentSy  and  Indictments  against  accessories. 


I.   OF  ACCESSORIES  IN  GENERAL. 

1 .  j^JV  Accessory  i>,  he  "who  is  not  the  chief  actor  in  the  offence^  nor 
present  at  its  fierformance^  but  isjiometoay  concerned  therein^  either  before 
or  after  the  fact  committed,     4  BL  Com.  35. 

2.  In  high  treason  there  are  no  accessories^  but  all  are  piincipals: 
the  same  acts  that  make  a  man  accessory  in  felony  making  him  a 
principal  in  high  treason,  upon  account  bf  the  heinousness  of  the 
crime.     Ibid. 

3.  In  petit  treason,  murder,  and  felonies^  with  or  without  benefit  of 
clergy^  there  may  be  accessories :  except  only  in  those  offences,  which 
by  judgment  of  law  are  sudden  and  unpremeditated,  as  man  slaughter 
and  the  like ;  which  therefore  cannot  have  any  accessories  before  the 
feet.     4  BL  Com.  36. 

4.  In  petit  larceny,  and  in  all  crimes  under  the  degree  of  felony, 
there  are  no  accessories  either  before  or  after  the  fact ;  but  aU  persons 
concerned  therein,  if  guilty  at  all,  are  principals :  the  same  rule  hold- 
ing with  regard  to  the  highest  and  lowest  offences,  though  upon  dif- 
ferent reasons.  In  treason  all  are  principals,*  on  accotmt  of  the  heinous^ 
ness  of  the  crime  $  in  trespass  all  are  principals,  because  the  law,  ivhich 
doth  not  regard  trifles^  does  not  descend  to  distinguish  the  different 
shades  of  guilt  in  petty  misdemeanors.     Ibid. 

*  l^m  most  be  understood  of  treason  under  the  laws  of  England.  The  con- 
stitution  of  the  United  States  (art.  3.  sec.  3.)  has  declared  that  treason  tball  coo- 
fiist  only  in  levying  war  against  the  United  States,  or  in  adhering  to  their  enemies 
within  the  same,  giviqg  them  aid  and  comfort  See  4  TucL  Bt,  Appendix^ 
note  B.  p.  41. 
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5.  It  is  a.  maximy  tliat  ati  accessory  follows  the  7iature  of  his  princifial : 
%nd  therefore  an  accessory  cannot  be  guilty  of  a  higher  crime  than  his 
principal ;  being  only  punished,  as  a  partaker  of  his  guilt.  So  that 
if  a  servant  instigates  a  stranger  to  kill  his  master,  this  being  murder 
in  a  stranger  as  principal,  of  course  the  servant  is  accessory  only  to 
the  crime  of  murder ;  though,  had  he  been  present  and  assisting,  he 
would  have  been  guilty  as  principal  of  petty  treason,  and  the  stranger 
of  murder.     Ibid, 

6.  Lord  Coke  generally  observes,  that  when  any  offence  is  felony, 
either  by  the  common  law  or  by  statute,  all  accessories,  both  before 
and  after  the  fact,  are  incidentally  included.     3  Imt.  59,  73. 

7.  But  yet  the  special  penninjj  of  the  statute,  creatin.s^  a  felony,  may 
greatly  diversify  the  offence  of  accessory  or  principal.  See  I  Hak\  614. 
and  //flw.  b.  2.  c.  29. 

II.  OF  ACCESSORIES  BEFORE  THE  FACT. 

Jtn  accessory  before  the  fact  committed  is  hCy  Vf/.o^  being  abient  at  the 
time  qfthe  crime  committed^  doth  yet  firocure^  counsel,  command^  or  abet 
another  to  commit  a  crime,     4  Bl,  Com,  36. 

Being  absent  at  the  time  of  the  crime  conunitted.  Absence  is  neces- 
sary, to  make  him  an  accessory  ;  for  if  such  procuror,  or  the  like,  be 
present,  he  is  guilty  of  the  crime  as  principal.     4  BL  Com,  36. 

So  also  if  divers  come  to  commit  an  unlawful  act,  and  be  present  at 

the  time  of  the  felony  committed,  though  one  of  them  only  doth  it, 

they  are  all  principals.     Sum,  'J  1 5. 

,  So  if  one  present  move  tiie  other  to  strike ;  or  if  one  present  did 

\  nothing,  but  yet  came  to  assist  the  party,  if  needful ;  or  if  one  hold  the 

\  party  while  the  felon  strikes  him  ;  or  if  one  present  delivers  his  wea* 

pon  to  the  other  that  strikes :  for  they  are  firesetu^  aiding,  abetting,  or 

^  comforting.     Ibid.2\6, 

]  So  if  several  persons  set  out  together,  or  in  small  parties,  upon  one 

common  design,  be  it  murder  or  other  felony-,  or  for  any  other  purpose 
unlawful  in  itself,  and  each  taketh  the  part  assigned  him ;  some  to 
commit  the  fact,  others  to  watch  at  proper  distances  and  stations  to 
prevent  a  surprise,  or  to  favour  (if  need  be)  the  escape  of  those  who 
arc  more  inamediately  engaged :  they  ai-e  all,  provided  the  fact  be 
committed,  in  the  eye  of  the  law,  present  at  it.  For  it  was  made  a 
common  cause  with  them  j  each  man  operated  in  his  station,  at  one 
and  the  same  instant,  towards  one  and  the  same  common  end ;  and 
the  part  each  man  took  tended  to  give  countenance,  encouragement 
and  protecdon  to  the  whole  gang,  and  to  ensure  the  success  of  their 
common  enterprise.    Fost,  350. 

But^f  one  came  casually,  not  of  the  confederacy,  though  he  hin- 
dered riot  the  felony,  he  is  neither  principal  nor  accessory,  although  he 
apprehended  not  the  fekm ;  but  for  his  negligence  he  is  punishable,  by 
fine  and  impriaonment.     HateUPl.  216.  Havf.  B.  2.  c.  29.  s.  lo. 

Also  in  some  cases  even  a  person  absent  may  be  principal ;  as  he 
that  puts  poison  into  any  thing  to  i)oison  another,  and  leaves  it,  though 
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no^  present  when  it  is  taken :  and  so  it  seems  are  all  that  are  present 
when  the  poison  is  so  infused,  and  consenting  thereunto.     Sum.  216. 
Procure^  cotmsely  coinmand^  or  abtt.     In  the  construction  of  these 
words,  some  distinctions  are  necessary  to  be  observed :  as, 

(1)  IVhen  the  firincifial  doth  not  accomfUi^h  the  fact  altogether  in  the 
same  aotty  as  it  waa  beforehand  agreed  bettveef'  him  and  the  accessory , 
And  therefore  if  one  commands  another  to  lay  hold  upon  a  third  per- 
son, and  he  lays  hold  upon  him  and  robs  him,  the  person  commanding 
is  not  accessory  to  the  robbery ;  for  his  command  might  have  been 
performed  without  any  robbery.     4  /?/.  Com.  37. 

But  if  the  felony  committed  be  the  same  in  substance  with  that  which 
is  commanded,  and  only  varying  in  some  circumstantial  matters,  as  if, 
upon  a  command  to  poison  Titius^  he  is  stabbed  or  shot,  and  dies,  the 
commander  is  still  accessory  to  the  murder,  for  the  substance  of  the 
thing  commanded  was  the  death  of  Utius^  and  the  manner  of  its  exe- 
cution is  a  mere  collateral  circumstance^     Ibid. 

So,  if  the  command  had  been  to  beat  him,  and  the  party  com- 
manded doth  kill  him,  or  beat  him  so  that  he  dieth  thereof;  the  person 
commanding  shall  be  accessory  to  the  murder:  for  it  is  a  hazard  in 
beating  a  man,  that  he  may  die  thereof.    Dalt,  c  1 6 1 . 

(2)  It  is  likewise  a  rule^  that  he  who  in  any  wise  commands  or  counsels 
another  to  commii  an  unlawful  act^  is  accessory  to  all  that  ensues  ufion  that 
unlawful  act ;  but  is  not  accessory  to  any  act  distinct  from  the  other.  As 
in  the  case  last  above  mentioned,  where  A  commands  B  to  beat  C,  and 
he  beats  him  so  that  he  dies ;  B  is  guilty  of  murder  as  principal,  and  A 
as  accessory.  But  if  A  commands  B  to  burn  C's  house,  and  he  in  so 
doing  commits  a  robbeiy  ;  now  A,  though  accessory  to  the  burning,  is 
not  accessory  to  the  robbery,  (or  that  is  a  thing  of  a  distinct  and  uncon- 
sequential  nature^.    4  BL  Com.  37. 

So,  if  onejcommand  another  to  steal  a  horse  and  he  slealeth  an  ox  ; 
or  to  rob  a  man  by  the  high  way  of  his  money,  and  he  robs  him  in  his. 
house  of  his  plate  ;  or  to  burn  such  a  one's  house,  and  he  bumetb  the 
house  of  another  \  these  are  other  act»  and  felonies  than. he  com- 
manded to  be  done,  and  therefore  he  shall  not  be  adjudged  accessory 
to  them.    Dalt.c.  161. 

(3)  It  seems  to  be  generally  agreed,  that  he  who  barely  conceals  a 
felony  which  he  knows  to  be  intended  is  guilty  only  of  a  misprision  offc" 
lonyy  €tnd  shall  not  be  adjudg  d  an  accessory.     Haw,  B.  2.  c.  29.  s.  23» 

(4)  It  is  settled  that  whosoever  procureth  a  ftlony  to  be  committed, 
tliough  it  be  by  the  intervention  of  a  third  person,  is  an  accessory  be- 
fore the  fact.     ^BLCom.ST. 

(5)  But  if  a  man  counsels  or  commands  another  to  kill  a  person,  and 
before  he  hath  killed  him,  he  who  coi^nselled  or  commanded  it  repents, 
and  counte7*mauds  it,  charging  him  not  to  kill  him,  and  yet  after  he 
doth  kill  him  ;  here  such  ptrson  countermanding  shall  not  be  adjudged 
accessory  to  the  murder :  for  generally  the  law  adjudgeth  no  roan  acces- 
sory to  a  felony  before  the  fact,  but  such  as  continue  in  that  mind  at 
the  timc;that  the  felony  is  done  and  executed.    Bait,  c  1 6 1 . 

(6)  Yet  if  a  person  advise  a  woman  to  kill  her  child  as  soon  as  it 
shall  be  born,  and  she  kill  it  in  pursuance  of  such  advice ;  he  is  j**^  -- 
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cessory  to  the  murder,  though  at  the  time  of  the  advice,  the  child  be? 
ing  not  bom,  no  murder  could  be  committed  of  it :  for  the  influence  of 
the  felonious  advice  continuing  till  the  child  was  bom,  makes  the  ad- 
viser as  much  a  felon,  as  if  he  had  given  his  advice  after  the  birth, 
i^w.  B.  2.  c.  29.  s.  18. 

III.  OF  ACCESSORIES  AFTER  THE  FACT. 

^n  accessory  after  the  fact  may  bcy  where  a  person^  knowing  a  feUmy 
to  have  been  commit ted^  receives^  relitvcsy  contorts y  or  assists  the  felon. 
4  BU  Com,  37. 

Knowing"  a  felony  to  have  been  committed  It  is  necessary  that ,  the 
receiver  have  notipe  of  the  felony,  either  express  or  implied  ;  and  the 
indictment  against  an  accessory  after  the  fact  must  charge,  that  he 
kntw  that  the  pei-son  received  by  him  had  committed  the  principal 
felony.     Kiw.  B.  3.  c.  29.  s.  32. 

A  felony.  This  holds  place  only  in  feloniesy  and  in  those  felonies, 
where,  by  the  law,  judgment  of  death  regularly  ought  to  .ensue ;  and 
therefore  not  in  petit  larceny  (l//a/e618.)  So,  neither  in  trespass, 
or  other  inferior  crime.     Haw,  B.  2.  c.  29.  s.  4. 

Relieves y  comforts^  or  assists  the  felon, 

(1)  Generally,  any  assistance  whatsoever  given  to  one  known  to  be 
a  felon,  in  order  to  hinder  his  being  apprehended,  or  tried,  or  suffer- 
ing the  punishment  to  which  he  is  condemned,  is  sufficient  to  bring  a 
man  within  the  description,  and  make  him  accessory  to  the  felony ;  as 
where  one  assists  him  with  a  horse  to  ride  away  with,  or  with  money 
or  victuals  to  support  him  in  his  escape.     Haw,  B.  2.  c.  29.  $.  26, 

(2)  But  if  a  man  knows  that  a  person  hath  committed  a  felony,  but 
doth  not  discover  it,  this  doth  not  make  him  an  accessory  qfter^  but  it 
is  a  misprision  of  felony,  for  which  he  may  be  indicted,  and  upon  his 
conviction  fined  and  imprisoned.     1  Hale  618. 

(3)  Also' if  a  man  sees  another  commit  a  felony,  but  consents  not, 
nor  yet  takes  care  to  apprehend  him ;  this  is  a  neglect  punishable  by 
fine  and  imprisonment,  but  it  doth  not  make  him  an  accessory  after. 
Ibid, 

(4)  In  like  manner,  if  one  commit  a  felony,  and  come  to  a  person's 
house  before  he  be  arrested,  and  such  person  suffer  him  to  escape 
without  arrest,  knowing  him  to  have  committed  a  felony,  this  doth  not 
make  him  accessory ;  but  if  he  take  money  of  the  felon  to  suffer  him 
to  escape,  this  makes  him  an  accessory :  and  so  it  is  if  he  use  any 
stratagem,  by  which  the  pursuers  of  the  felon  are  deceived,  and  he 
hath  an  opportunity  to  escape,  this  makes  him  an  accessory ;  for  here 
is  not  a  bare  omission,  but  an  act  done  by  him  to  facilitate  the  felon's 
escape.     Ibid.  619. 

(5)  Also  it  seems  to  be  settled  at  this  day,  that  whosoever  rescues  a 
felon  from  an  arrest  for  the  felony,  or  voluntarily  suffers  him  to  escape, 
is  an  accessory  to  the  felony.     Haw,  B.  2.  c.  29.  s.  27. 

(6)  But  to  relieve  a  felon  in  jail  with  clothes,  or  other  necessaries, 
is  no  offence :  for  the  crime  imputable  to  this  species  of  accessory  is 
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the  hindrance  of  public  justice,  by  assisting  the  felon  to  escape  the  ven- 
geance of  the  law.    4  BL  Com.  38. 

(7)  The  same  observations  will  apply  to  the  case  of  a  pereon  bailed 
on  suspicion  of  felony.     Ibid. 

(8)  If  a  person  speaks  or  writes  in  favour  of  a  felon,  or  advises  wit- 
nesses not  to  appear,  he  is  not  an  accessory  to  the  felony ;  but  the 
last  is  a  high  contempt.   1  Hale  62 1. 

(9)  But  to  convey  instruments  to  a  felon  in  jail  to  facilitate  his  es- 
cape, or  to  bribe  the  jailor  to  let  him  escape,  makes  the  party  an  acces- 
sory.    Ibid, 

(10)  A  man  may  be  accessory  to  an  accessory,  by  the  receiving  of 
him,  knowing  him  to  be  an  accessory  to  a  felony.     Ibii,  622. 

(11)  If  a  man  hath  goods  stolen,  and  he  receives  his  goods  again, 
simply,  without  any  contract  to  favour  the  felon  in  his  prosecution, 
this  is  lawful ;  but  if  he  receive  them  upon  agreement  not  to  prosecute, 
or  to  prosecute  faintly,  this  is  theftbote,  punishable  by  imprisonment 
and  ransom,  but  yet  it  makes  him  not  an  accessory  ;  bui  if  he  take 
money  of  him  to  favour  him,  whereby  he  escapes,  this  makes  him  an 
accessory.    \Hale^\9, 

(12)  The  felony  must  be  complete  at  the  time  of  the  assistance 
given,  else  it  makes  not  the  assistant  an  accessory.  As,  if  one  wounds 
another  mortally,  and  after  the  wound  given,  but  before  death  ensues, 
a  person  assists  or  receives  the  delinquent,  this  does  not  make  him 
accessory  to  the  homicide ;  for  till  death  ensues  there  is  no  felony 
committed.     4  Bl.  Com.  38. 

(13)  But  so  strict  is  the  law  where  a  felony  is  actually  complete, 
in  order  to  do  effectual  justice,  that  the  nearest  relations  are  not  suffer- 
ed to  aid  or  receive  one  another.  If  the  parent  assists  his  child,  or 
the  child  his  parent,  if  the  brother  receives  the  brother,  the  master  his 
servant,  or  the  servant  his  master,  or  even  if  the  husband  relieves  his 
wife,  who  have  any  of  them  committed  a  felony,  the  receivers  be- 
come accessories  after  the  (a^ct  (Ibid.)  But  a  feme-covert  cannot  be- 
come an  accessory  by  the  receipt  and  concealment  of  her  husband ; 
for  she  is  presumed  to  act  under  his  coercion,  and  tht^refore  she  is  not 
bound,  neither  ought  she  to  discover  her  lord.     I'iid.  39. 

(14)  But  if  the  wife  alone,  the  husband  being  ignorant  of  it,  do 
receive  any  other  person,  being  a  felon,  the  wife  is  accessory,  and  not 
the  husband.     1  Hale  62 1 . 

(15)  But  if  the  husband  and  wife  both  receive  a  felon  knowingly,  it 
shall  be  adjudged  only  the  act  of  the  husband,  and  the  wife  shuU  be 
acquitted.     lOid, 

IV.  HOW  THEY  ARE  TO  BE  PROCEEDED  AGAINST. 

Anciently  the  accessory  could  not  be  tried,  unless  the  principal  were 
attainted;  (I  Hale  625)  but  this  is  remedied  by  statute. 

I.  If  the  principal  be  convicted,  or  stand  mute,  or  peremptorily 
challenge  more  than  twenty  of  his  jury,  the  accessory  may  be  tried, 
as  if  the  principal  had  been  attainted;  and  this,  though  the  principal 
be  admitted  to  his  clergy,  pardoned,  or  otherwise  delivered  before 
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attainder ;  and  such  accessory-,  if/te  be  convicted^  stand  mute,  or  chal- 
lenge as  aforesaid,  shall  suffer  as  if  the  principal  had  been  attainted. 
1  JReif,  Code  206.  (From  1  Jfnn.  stat.  3.  c-  9.  s.  1.) 

2.  Persons  buying  or  receiving  stolen  goods^  knowing  them  to  be 
stolen,  may  be  prosecuted  and  punished,  as  for  a  misdemeanor,  to  be 
punished  by  fine  and  imprisonment,  though  the  principal  be  not  be- 
ibre  convicted,  which  shall  exempt  them  from  punishment  as  acces- 
sory, if  the  principal  be  afterwards  convicted  Ibidu  (Ibrd.)  And  buy- 
ing the  goods  at  an  under  value  is  presumptive  evidence  that  they 
were  known  to  have  been  stolen.     1  Hale  619. 

3.  So,  to  buy  or  receive  a  stolen  horse,  knowing  him  to  be  stolen, 
or  to  harbour  or  conceal  a  horse-st^aler,  knowing  him  to  be  such,  makes 
the  offender  an  accessory  to  the  felony,  and  formerly  subjected  him 
to  the  punishment  of  death  ;  (^Rev.  Code^  vol.  i.  p.  179)  but  now  to  con- 
finement in  the  penitentiary,  for  not  less  than  one,  nor  more  than  ten 
years.     Ibid,  p,  402. 

But  if  such  principal  cannot  be  taken  and  convicted,  every  such 
pci*son  buyinir  or  receiving  any  horaes  stolen,  knowing  them  to  be  so, 
may  be  prosecuted  as  for  a  misdemeanor,  to  be  punished  by  fine  and 
imprisonment,  or  other  corporal  punishment,  although  the  principal 
be  not  before  convicted ;  which  shall  exempt  the  offender  from  pun- 
ishment as  accessory,  if  the  principal  be  afterwards  convicted.  lind, 
p.  ir9. 

4.  If  a  person  be  stricken  or  poisoned  in  one  county,  and  die  in  ano- 
ther, the  offender  shall  be  tried  by  the  court  where  the  stroke  was 
given,  or  the  poison  administered.     Ibid.  p.  104. 

5.  An  accessory  to  a  murder  or  felony  shall  be  examined  and  tried* 
in  the  court  of  the  county,  in  which  he  became  accessory.     Ibid* 

6.  if  any  be  accused  as  principal,  those  accused  as  accessory  shall 
be  taken  also,  and  kept  in  custody,  till  the  principal  be  attainted  or 
delivered,     /dirf.  p.  126. 

7.  A  slave  convicted  and  executed  shall  not  be  paid  for,  if,  in  the 
perpetration  of  the  crime,  his  owner  was  either  principal  or  accessory. 
Rev.  Codey  vol.  ii.  p.  97. 

8.  The  accessory  may  be  indicted  in  the  same  indictment  with  the 
principal,  and  that  is  the  best  and  most  usual  Way  ;  but  he  may  be 
indicted  in  another  indictment,  but  then  such  indictment  must  contain 
the  certainty  and  kind  of  the  principal  felony.      I  Hale  623. 

9.  The  accessory  may  be  put  to  answer  before  the  principal  hath 
appeared ;  but  his  plea  cannot  be  tried  before  such  appearancei  unless 
he  desires  it  himself.     Haw,  B.  2.  c.  29.  s.  45. 

But  it  seems  necessary  in  such  case  to  respite  judgment  until  the 
principal  be  convicted  ;  for  if  the  principal  be  after  acquitted,  that  con- 
viction of  the  accessory  is  annulled,  and  no  judgment  ought  to  be  given 
against  him :  but  if  he  be  acquitted  of  the  accessory,  that  acquittal  is 
good,  and  he  shall  be  discharged.     1  Hale  623-4. 

10.  If  the  principal  and  accessory  appear  together,  and  the  prin- 
cipal plead  the  genei^l  issue,  the  accessory  shall  be  put  to  plead  also ; 
and  if  he  likewise  plead  the  general  issue,  both  may  be  tried  by  one 
inquest ;  but  the  principal  must  be  first  convicted,  and  the  jury  shall 
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be  charged,  that  if  ihey  find  the  principal  not  guilty,  ibey  shall  fi 
the  accessory  not  guilty  also.  But  if  the  principal  plead  a  plea  in  bi 
or  lo  the  writ,  the  accessory  shall  not  be  driven  to  answer,  until  il 
plea  be  determined  :  for  if  it  be  found  for  the  principal,  the  acctbsc 
is  discharged ;  if  against  the  principal,  yet  he  sluill  after  plead  ovir 
»  the  felony,  and  may  be  acquitted.   Hani\  B.  2.  c.  29.  s.  47.  1  HaU  6.. 

1 1.  Where  a  person  is  chui'ged  as  acccEsory  lo  more  than  one  piir 
pal,  there  are  stronj^  objections  to  tryini^  him  on  i)ic  conviction  of  oi 
before  all  of  them  have  appeared  ;  because  thereby  he  may  be  si 
jected  to  the  hardship  and  hazard  of  l^vo  iriaU  lor  his  life  for  the  sai 
offence,  which  is  contrary  to  the  general  course  of  the  law.  tk 
B.2.  c.  29.S.  46. 

If  a  man  be  indicted  as  accessory  to  two  or  more,  and  the  jury  fi 
him  accessory  to  one,  it  is  a  good  verdict,  and  judgment  may  p 
upon  him.  And  therefore  the  court,  in  their  discretion,  may  arra 
him  as  accessory  to  such  of  the  principals  who  are  convicted  ;  an( 
he  be  found  guilty  as  accessory  to  them,  or  any  of  thnn^  judgment  si 
pass  upon  him.  But,  on  the  other  hand,  if  he  be  acquitted,  that 
quittal  will  not  discharge  him  as  accessory  to  the  others.  And  wl 
they  come  in  and  are  convicted  and  attainted,  or  if  judgment  of  c 
lawry  passeth  against  thcm^  he  may  be  arraigned  de  no-vo  as  access^ 
likewise  to  them.  Although  it  is  the  safer  course,  according  to  1< 
Hale^  to  respite  the  arraignment  of  the  accessory,  until  all  appear 
are  outlawed,    i'oir.  361. 

12.  If  the  principal  be  erroneously  attaint,  the  accessory  shall 
put  to  answer,  and  shall  not  take  advantage  of  the  error  in  that  atti 
der  ;  but  the  principal  reversing  the  attainder,  reverseth  the  attain 
of  the  accessory.     1  UaLc  625. 

13.  If  the  principal  and  accessory  are  joined  in  one  indictment  \ 
tried  together,  which  seems  to  be  the  most  eligible  courae  where  b 
are  amenable,  the  accessory  may  enter  into  the  full  defence  of 
principal,  and  avail  himself  of  every  matter  of  fiact  and  every  p< 
of  law  tending  to  his  acquittal.  For  the  accessory  is  in  this  case  t( 
considered  as  a  partner  m  the  sidty  and  this  sort  of  defence  necessa 
and  directly  tendetli  to  his  own  acquittal.     Foat,  365. 

14.  When  the  accessory  is  brought  to  trial  fl/?fr  the  convictioi 
the  principal,  it  is  not  necessary  to  enter  into  the  evidence  on  wli 
the  conviction  was  founded.  Nor  doth  the  indictment  aver  that 
principal  was  in  fact  guilty.  It  is  sufficient  if  it  reciteth,  with  pro 
certainty,  the  record  of  the  conviction,  /*  This  is  evidence  against 
accessory  sufficient  to  put  him  upon  his  defence.  For  it  is  founded 
a  legal  prestimption,  that  every  thing  in  the  former  proceeding 
rightly  and  properly  transacted.  But  a  presumption  of  this  kind  n 
give  way  to  facts  manifestly  and  clearly  proved.  As  against  the  act 
sory,  the  cotiviction  of  the  principal  will  not  be  conclasive ;  it  is  a 

'     him  a  thing  done  among  others.     Ibid, 

And  therefore  if  it  shall  come  out  in  evidence  upon  the  trial  of 
accessory,  as  it  some  times  hath,  and  frequently  may,  that  the  offe 
of  which  the  principal  was  convicted  did  not  amount  to  felony  in  h 


Digitized  by 


.Google 


40  ACCESSaRY. 

or  not  to  that  species  of  felony  with  which  he  was  charged,  the  ac- 
ccssoiy  may  avail  himself  of  this,  and  oup:ht  to  be  acquitted.     Ibid, 

15  And  as  in  point  of /aw,  so  also  in  point  of  fact,  if  it  shall  mani- 
festiy  appear  in  the  coiii'se  of  the  accessoi-y's  trial,  that  the  principal 
was  innocent,  common  justice  seemeth  to  require  that  the  accessory 
should  be  acquiucd.  As,  suppose  a  man  is  convicted  upon  circum- 
stantial evidence,  strong;  as  that  sort  of  evidence  can  be,  of  murder; 
another  is  afterwards  indicted  as  accessory  to  this  murder ;  and  it 
comcth  out  upon  the  trial,  by  incontcstible  evidence,  that  the  per- 
son who  was  supposed  to  be  rnurdered  is  still  living ;  in  this  case  surely 
the  person  indicted  -as  accessory  to  this  murder  shall  be  acquitted.  Or 
suppose  the  person  to  have  been  in  fact  murdered,  and  that  it  should 
come  out  in  evidence,  to  the  satisfaction  of  the  court  and  juryy  that  the 
witnesses  agaiiist  the  principal  were  mistaken  in  his  person,  that  the 
person  convicted  as  principal  was  not  nor  could  possibly  have  been  pre- 
sent at  the  murder.     Idia,  367-8 . 

16.  If  one  be  indicted  as  principal,  and  another  as  accessory,  and 
both  be  acquitted,  yet  the  person  indicted  as  accessory  may  be  indicted 
as  principal,  and  the  former  acquittal  as  accessory  is  no  bar.  1  Hale 
625. 

17.  But  if  a  person  be  indicted  as  principal,  and  acquitted,  he  shall 
not  be  indicted  as  accessory  6^bre  ;  and  if  he  be,  he  may  plead  his 
former  acquittal  in  bar,  for  it  is  in  substance  the  same  offence.  1  Hate 
626. 

But,  on  this  point,  sir  Michael  Foster  expresses  strong  doubts.  See 
Fost,  362. 

18.  So,  if  a  man  be  indicted  as  principal,  and  acquitted,  he  may  be 
indicted  as  accessory  after ^  for  they  are  offences  of  several  natures. 
1  Hale  626. 

19.  And  so  it  is  if  he  be  indicted  as  accessory  before^  and  acquitted  ; 
yet  for  the  same  reason  he  may  be  indicted  as  accessory  oJlei\     Ibid. 

KoTE....For  the  punishment  of  accessories,  see  title  *'  I'emtenti- 
AiiY,'*  and  the  respective  heads  under  which  the  crimes  are  classed. 

In  the  act  '*  to  amend  the  penal  laxvs  of  this  commonwealth^  passed  the 
fifteenth  of  December,  1796  (l  Rev,  Code  355)  the  punishment  of 
accessories  btfore  the  fact  was  in  general  prescribed,  but  not  of  accesso- 
ries after  Xh^  fact :  they  consequently  either  fall  within  the  provisions  of 
the  thirteenth  section  of  that  act,  which  declares  that  er^ery  person  con- 
victed  of  any  felony  heretofore  deemed  clergyable,  shall  undergo  an 
imprisonment  in  the  penitentiary  for  any  time  not  less  than  aixmonths^ 
and  not  more  than  two  years  ;  or  they  come  within  the  purview  of  the 
act  of  the  twenty-fifth  of  Januai7,  1800  (1  Rev.  Code  402)  which  pro- 
vides, that  if  any  free  person  shall  be  convicted  {^either  as  firincipal  or 
accessory)  of  any  felony  or  offence  whatsoever^  not  already  firorvidedfor^ 
by  the  first  mentioned  act,  the  punishment  whert  of  by  the  laws  in  force 
at  and  before  the  commencement  of  that  act,  may  amount  to  deaths 
WITHOUT  THE  BBNETiT  OF  cLEROT,  such  offender  shall  be  im- 
prisoned in  the  penitentiary  for  not  less  than  owr,  nor  more  than  ten 
years. 
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V.  WARRANTS,  COMMITMENTS,  AND  INDICTMENTS 
AGAINST  ACCESSORIES. 

{J)  fTarrarif  agairist  an  accessory  be/bfe  the  Jact* 

County,  to\?it: 
Whereas  A.  I.  of  hath  this  day  made  infortnatioti,  on  oath 

(or  solemnly  affirmed^  as  the  case  may  be)  before  me  J.  P.  a  justice  of  the 
peace  for  the  county  aforesaid,  that  on  the  night  of  the  of  this 

present  month,  the  dwelling  house  of  him  the  said  A.  I.  at  the  county 
aforesaid,  was  feloniously  and  burglariously  broken  open  and  entered, 
and  of  the  value  of  (^describe  the  firofierty  and  its 

value)  of  the  goods  and  chattels  of  him  the  said  A.  1.  were  feloniously 
-and  burglariously  stolen,  taken  and  carried  away  from  thence  \  and 
that  he  hath  just  cause  to  suspect,  and  doth  suspect,  that  O.  P.  of 
did  commit  the  said  felony  and  burglary,  and  that  O.  A. 
of  did  procure,  counsel,  command  and  abet  the  said  O.  P.  to 

commit  the  same :  These  are  therefore  to  command  you,  that  imme^ 
diately  upon  sight  hereof*  you  apprehend  the  said  0.  A.  and  bring 
bim  before  me,  or  some  other  justice  of  the  peace  for  the  county  afore- 
said, to  answer  the  said  charge,  and  further  to  be  dealt  with  according 
to  law.  Given  under  my  hand  and  seal,  at  the  the  county  of 
aforesaid,  this  day  of  in  the  year 

To  constable.  J.  P.    [seal] 

NoTa...*The  above  form  may  easily  be  adapted  to  any  other  felony; 
taking  care  to  describe  the  offence,  with  sufficient  certainty,  and  to 
state  tliat  the  accessory  procured,  counselled,  commanded,  and  abet> 
ted  it. 

{B)  Warrant  against  an  accessory  after  the  fact. 

County,  to  wit : 
Whereas  A.  I.  of  hath  this  day  made  information,  on  oath 

{(3/r  solemnly  affirmed^  as  the  case  may  be)  before  me  J.  P.  a  justice  of  the 
peace  for  the  county  aforesaid,  that  on  the  night  of  the  of  this 

present  month,  the  dwelling  house  of  him  the  said  A.  I.  at  the  county 
aforesaid,  was  feloniously  and  burglariously  broken  open  and  entered^ 
and  of  the  value  of  {describe  the  firofierty  and  its 

value)  of  the  goods  and  chattels  of  him  the  said  A.  I.  were  feloniously 
and  burglariously  stolen,  taken  and  carried  away  from  thence ;  and 
that  he  hath  just  cause  to  suspect,  and  doth  suspect,  that  O.  P.  of 
did  commit  the  said  felony  and  burglary,  and  that  O.  Ft 
of  knowing  the  said  felony  and  burglary  to  have  been  com* 

mitted,  did  receive,  relieve,  comfort  and  assist  the  said  O.  P.  to  com* 
xnit  the  same :  These  are  therefore  to  command  you,  that  itnraedi- 
ately  upon  sight  hereof,  you  apprehend  the  said  O.  A.  and  bring  him 
before  me,  or  some  other  justice  of  the  peace  for  the  county  aforesaid, 
to  answer  the  said  charge,  an<)  fiirther  to  be  dealt  with  according  to 
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ttw.  Given  under  my  KaMd  and  seal,  at  the  coiintf  of  afisre- 

said,  this  d&y  t/[  hi  Ait  yeftt 

To  constable.  XP.    [seal] 

NoTE....If  the  offence  be  committed  in  the  day  time^  omit  what 
relates  to  the  ni^r^r  and  to  Aur^-tory.   ^ 

(C)  fTarrant  against  a  receiver  of  stolen  goods. 

Connt^T)  to  wit : 
Whereas  A.  I.  of  hath  this  day  made  oath  before  me,  J.  P. 

a  justice,  &c.  that  on  the  day  of  at  the  county  afore- 

said, the  following  goods  and  chattels  were  feloniously  taken  and  stolen 
from  the  said  A.  I.  by  some  person  or  persons  unknown,  to  wit :  \Jiere 
describe  the  goodsy  vfUh  the  value  reafiettively)  and  that  he  hath  good 
grounds  to  suspect,  and  doth  suspect*  that  O.  R.  of  did  re- 

ceive {or  buy^  aa  the  ca»e  may  be)  the  said  goods  and  chattels,  from  the 
aaid  felon  or  felons,  knowing  them  to  have  been  stolen :  These  are 
therefore  to  command  you,  that  immediately  upon  sight  hereof,  you 
apprehend  the  said  O.  R.  and  bring  him  before  me^  or  some  other 
justice  of  the  peace  for  the  county  aforesaid,  to  ans'wer  the  said  charge, 
and  further  to  be  dealt  with  according  to  law.  Given  under  my  hand 
and  seal,  at  the  county  of  aforesaid,  this  day  of 

In  the  year 
To  constable.  J.  P.   [seal] 

NoTB....The  last  form  may  be  varied  so  as  to  suit  the  case  of  buying 
or  receiving  a  stolen  horse,  knowing  him  to  be  stolen ;  or  of  har- 
bouring or  concealing  a  horse  stolen,  knowing  him  to  be  such. 

(D)  Warrant  for  misprision  of  fdony^  in  tonceaUng  it. 

County,  to  wit : 
Whereas  information  hath  been  made  to  me,  J.  P.  «  justice  of  the 
peace  for  the  county  ^foresaid,  by  the  oath  of  A.I.  that  O.  M.  of 

labourer,  well  knowing  that  a  felony  and  buiglary  had  been 
committed  by  B.  F.  of  aforesaid,  in  the  night  of  the 

day  of  last  past,  in  breaking  and  entering  the  meitt 

house  of  C.  S.  in  the  said  county,  with  intent  to  commit  a  felony,  did 
conceal  his  knowledge  of  the  said  felony  and  burglary,  contrary  to 
law,  and  to  the  evil  example  of  all  others  in  like  cases  offending : 
These  are  therefoi*e  to  command  you,  that  immediately  upon  sight 
hereof,  vou  apprehend  the  said  O.  A.  and  bring  him  before  me,  or 
some  other  justice  of  the  peace  for  the  county  aforesaid,  to  answer  the 
said  charge,  and  further  to  be  dealt  with  according  to  law.  Given 
under  my  hand  and  seal,  at  the  county  of  aforesaid,  this 

day  of  in  the  year 

To  constable.  J.  P.    [seal] 

(E)  Commitment  of  an  necessary  J  before  the  jfhet. 
To  the  keeper  of  the  jail  of  comnty. 

I  herewitli  send  you  the  body  of  O.  A.  of  labauieo  who  is 

cliargedupontheoath(or  «o/f7n»  ti^rmo/ion)  of  A.  )•  of  with 
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imcuntg:,  poim9^iiimb  otnwiftPidiog  mi4  4beuiiic«  P^  O-  P-  ^ 
<jommJt  a  felony  ftiMiWli^jwy,  ^  thp  night  pf  fte  d^y  sf 

la^t  past,  l?7  br^j^Wnp  J«d  cnt^ripg  th^  m^n9i0n  house  of  tlje 
«^(]  A*  I*  at  the  cpuotj  ^r^j^,  ^n^  felonioui^ly  at)d  burglarioi^sly 
taJpng  fyoxa  theiHie  W^r^  dencrita  tfip  firofi^fy^  qnd  the  vglue  reafiec^ 
Hifpfy.)  Th^se  ^r»therefi)r^  to  require  ypq,  tp  receive  iptp  voi;r  jai^ 
^  cM^p4y,  the  9sad  D,  A-  and  hiip  ^^)f  keep,  till  he  be  delivered 
^Y  due  course  pf  b^w.    Q^ven  uiider  ipy  hand  and  seal  ^t  thi^ 

daypf  iothcyefir  J.  P.    [^§)] 

{F)  Com^tment  against  an  accessory  q^er  thpfact. 

To  the  keeper  of  the  jsdl  of  cpunty. 

I  herewith  send  you  the  body  of  O.  A.  of  laboureri  who  is 
chia|^  upon  the  oath  (or  ht^etim  affirfnatutn)  of  A.  I.  of  with 
receiviqgy  relieving,  isoinfbrting  and  assisting,  one  O.  P.  well  know- 
ing  that  a  felony  hid  been  committed  by  the  s«^  O.  P.  in  feloniously 
tauDg  and  carrying  away  from  C.  S.  of  pn  the  day 
of  bst  past,  the  following  goods  and  chattels  (here  deecriBe 
the  firofierty  with  their  value.)  These  ai^  therefore  to  require  you  to 
Deceive  into  your  jail  and  custody,  the  said  O.  A.  and  him  safely  keep 
tHl  he  be  delivered  by  due  course  pf  lav.  Given  under  my  hand  ai^ 
seal}  at               this               day  of               in  the  year 

J.  P.    [seal] 

N9TB^...If  the  offence  be  bailable,  which  mav  be  seen  under  itle 
«<B4i^,**  then,  instead  of  committing  the  offender,  the  mptgistrate 
9]^o\^  take  his  recognizance^  to  appear  at  the  court  of  Exandnaeiq/n 
(ji  tribui^al  peculiar  to  the  laws  of  Virginifi )  the  forips  vf  which  repogni- 
^nce,  nif^y  be  foui^d  uncj^r  titles  <<  bail'^  apd  ^  |ibcoonizancb.^ 

[O)  Intjiptment  of  an  accessory  before  the  fact ,  for  murder^, 

to  wit: 
The  jyror9  fi^  the  aforesaid,  upop  thqr  oath  present,  that 

whereas  A.  O.  late  of  yeoman,  and  B.  O.  late  pf 

liboijtfor,  not  hav]pg<^  before  their  eyes,  but  being  seduced  by  the 
instigatioB  of  the  devil,  on  the  *  day  of  in  the  year  ^ 

at  the  parish  of  t  in  thye  cpunty  aforesaid,!  w^th  force 

mA  arms,  &c.||  feloniously  and  of  their  aforethought  malice,  in  and 
upon  one  C«  D.  then  and  there  in  the  peace  of  God,  and  of  the  said 

*  The  date  should  be  wntlea  in  words  at  length. 

t  No  indictment  shall  be  quashed  for  the  emission  of  the  name  of  aoy  parisli« 
town,  ville^orhamlet,  within  any  county.    XRe^.Codtl^fi, 

%  Wihile  tbedis^ict  court  tystepn  was  ia  gperMtpn,  it  was  4i8uaJ,  i^er  ^he  word 
«« afivresaid/?  to  say  •'within  the  jurisdiction  of  the  district  court  aforesaid;* 
and  to  lay  the  venue  in  that  manner  through  the  indictment.  But  it  may  well  be 
doubted  whether  it  was  necessaryr  Sep  the  esse  of  Taibervtlle  v.  Long,  re* 
ported  in  3  JKm.  49*  JIfiff/. 

II  In  any  tnquisttJon  or  indictment*  jthe  words  <«  force  and  arms,"*  or  any  par- 
lj(Ciusr  wofds  descriptive  of  any  partieuUr  kind  of  force  aod  aiVKS»  shall  act  of 

sity  he  put  or  comprised.    1  i?rv.  Cede  105. 
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44  ACCESSORY. 

commonwealth  being,  made  Bin  assault  and  affray,  and  the  aforesliii 
A.  O.  a  certsdn  gun  called  a  pistol,  of  the  value  of  tlien  and 

there  charged  with  gunpowder,  and  a  leaden  bullet,  which  gun  the 
aaid  A.  O*  in  his  right  hand  then  and  there  had  and  held,  in  and  upon 
the  aforesaid  C.  D.  then  and  there  feloniously,*  voluntarily  and  of  his 
malice  aforethought,  did  shoot  off  and  discharge ;  and  the  aforesaid 
A.  O.  with  the  leaden  bullet  aforesaid,  from  the  gun  aforesaid  then 
and  there  sent  out,  the  aforesaid  CD.  in  and  upon  the  left  part  of 
the  breaist  of  him  the  said  C.  D.  then  and  there  feloniously  struck* 
giving  to  the  said  C.  D.  then  and  there  with  the  leaden  bullet  foresaid) 
near  die  left  pap  of  him  the  said  C.  D.  one  mortal  wound  of  the  breadth 
of  half  an  inch,  and  depth  of  five  inches,  of  which  mortal  wound  the 
aforesaid  C.  D,  at  the  county  of  aforesaid,  in  the  parish  afore* 

said,  instantly  died :  and  that  B.  O.  feloniously  and  of  his  forethought 
malice,  then  and  there  was  present,  aiding,  assisting,  abetting,  com- 
forting and  maintaining  the  aforesaid  A.  O.  to  do  and  commit  the  felo- 
ny and  murder  aforesaid,  in  form  aforesaid ;  and  so  the  aforesaid  A.  O. 
and  B.  O.  the  aforesaid  C.  D.  at  the  county  aforesaid,  in  the  parish 
aforesaid,  in  manner  and  form  aforesaid,  feloniously,  voluntarily  and 
of  their  forethought  malice,  killed  and  murdered,  against  the  peace 
and  dignity  of  the  commonwealth  ;*  and  that  one  £.  O.  late  of  the 
parish  of  in  the  county  of  aforesaid,  esquire,  not 

having  God  before  his  eyes,  but  being  seduced  by  the  instigation  of 
the  devil,  before  the  felony  and  murder  aforesaid  by  the  aforesaid  A.  O. 
and  B.  O.  in  manner  and  form  aforesaid  done  and  committed,  that  ia 
to  say,  the  day^  in  the  year  at  the  parish 

of  in  the  county  of  aforesaid,  the  aforesaid  A.  O.  to 

do  and  commit  the  felony  and  murder  aforesaid^  in  manner  and  form 
aforesaid,  maliciously,  feloniously,  voluntarily  and  of  his  forethought 
malice,  did  incite,  move,  abet,  counsel  and  procure,  against  the  peace 
and  dignity  of  the  commonwealth.  See  9  Co.  116.  a.  lord  Sanckar*^ 
ca^e. 

If  after  the  facty  then  the  form  maybe  thus. 

And  that  E.  O.  late  of  in  the  county  of  esquire* 

well  knowing  the  said  (offender)  to  have  done  and  committed  the  said 
felony  in  maimer  and  mrm  aforesaid,  afterwands  to  wit  \  on  the 
day  of  in  the  year,  at  the  county  of  >  ^  afore- 

said, with  force  and  arms,  him  the  said  (offender)  did  Uien  and  there 
feloniously,  and  of  his  forethought  malice,  receive,  aid*  and  comfort, 
against  the  peace  and  dignity  of  the  commonwealth. 

{H)  Indictment  for  a  misdemeanor^  in  receiving  stolen 
good9  as  accessory f  the  principal  felon  being  unknown. 

County,  to  wit ; 
The  jurors  for  the  body  of  the  county  of  aforesaid, 

upon  their  oath  do  present,  that  .    late  of  aforesaid,  la- 

*  Indictments  mu^t  conehide  ^  against  the  peace  and  dignity  of  the  oommonv 
wealth."   Cw*.  Fir^.  art.  la 


Digitized  by 


Google 


ACCESSORY.  is 

bburer,  and  his  wife»  being  persons  of  evil  name  and  fame, 

and  of  dishonest  conversationy  and  common  buyers  and  receivers  ol* 
stolen  goods,  on  the  day  of  in  the  year  \vith 

force  and  armSf  at  the  county  aforesaid,  six  silver  table  spoons  of  the 
▼alue  of  twenty  dollars,  of  the  goods  and  chattels  of  one.  H.  B.  by  a 
certain  ill  disposed  person  (to  the  jurors  aforesaid,  yet  unknown)  then 
lately  before  feloniously  stolen,  of  the  same  ill  disposed  person,  un- 
lawfully, unjustly,  and  for  the  sake  of  wicked  gain  did  receive,  and 
have  (they  the  said  and  bis  wife,  then  and  there  well 

knowing,  and  each  of  them  well  knowing,  the  said  goods  and  chattels 
to  have  been  feloniously  stolen)  to  the  evil  example  of  the  good  citizens 
of  this  commonwealth,  the  great  daniage  of  the  said .  H.  B.  against 
the  form  of  the  act  of  the  general  assembly  in  that  case  made  and  pro* 
vided,  and  against  the  peace  and  dignity  of  the  commonwealth.* 

(/)  Indictment  against  an  accessory  to  a  felony  or  burglary 
before  the  fact. 

(After  you  have  drawn  the  indictment  against  the  principal  felon, 
bring  the  charge  against  Jhe  accessory  on  Che  same  piece  of  paper, 
as  follows:) 

And  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  do  further 
present*  that  £.  O.  late  of  the  parish  of  in  the  county  of 

aforesaid,  labourer,  before  the  said  felonyf  and  burglary  was  commit- 
ted in  form  aforesaid,  to  wit :  on  the  day  of  in  the 
year  aforesaid,  with  force  and  arms  at  the  parish  aforesaid,  in  the 
county  aforesaid,  did  feloniously  and  maliciously  4  incite,  move,  pro- 
cure, aid  and  abet  the  said  A.  O  to  do  and  commit  the  said  felony  and 
burglary  in  manner  and  form  aforesaid,  against  the  peace  and  dignity 
of  the  commonwealth. 

(K)  Indictment  against  an  accessory  for'  receiving  the 
principal  felon. 

(State ihe charge  against  the  principal,  and  then  say):  And  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that 
£•  O.  Lite  of  the  parish  of  in  the  county  of  afot*esaid, 

esquire,  well  knowing  the  said  A.  O.  to  have  done  and  committed  the 
said  felony  and  burglary,  in  form  aforesaid,  afterwards  to  wit :  the 
day  of  in  the  year  aforesaid,  with  force  and  arms, 

at  the  parish  aforesaid,  in  the  county  aforesaid,  him  the  said  A.  O. 
did  then  and  there  feloniously  receive,  harbour  and  maintain,  against 
the  peace  and  dignity  of  the  commonwealth. 

*  It  ireqiiently  happeiM  that  the  ooart  of  exftmination,  do  not  tliink  die  crime, 
with  which  the  prisoner  is  charged>  of  safficient  ma^itude  to  send  him  for  fur. 
tb«r  trial:  in  that  case  they  possess  a  power  of  binding  htm  over  to  the  nest 
oourt  of  the  county,  in  which  there  wilt  be  a  grand  jury,  who  generally  act  upon 
an  indictment  in  the  above  form. 

t  If  felony  only,  leave  out  the  word  burglary. 

'  \  Instead  of  the  words  incite,  move,  procure,  aid  and  abet,  you  mar  say, 
counsel,  hire,  or  command. 
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(L)  ItuUctmeni  against  an  aceessary  fir  receiving  or  &uy^ 
ing  a  stolen  horse ;  als6  for  harbouring^  or  concealing 
the  horse  stealer. 

(State  the  charge  against  the  principal^  and  then  say)  x  And  the 
jurors  aforesaid,  upon  their  oaths  aforesaid,  do  further  present,  that 
£.  O.  late  of  the  parish  of  in  the  county  of  labourer, 

afterwards,  to  wit:  on  the  day  of  in  the  year  afore- 

said, with  force  and  arms,  at  the  parish  aforesaid,  in  the  county  afore- 
said, one  gelding,  of  a  black  colour,  of  the  price  of  doUarSf 
of  the  goods  and  chattels  of  the  said  abovementioned,  so  as 
aforesaid  feloniously  taken,  stolen  and  lead  away,  did  receive,  buy  and 
have  (he  the  sud  £.  O.  then  and  there  well  knowing  the  said  geldings 
the  goods  and  chattels  last  mentioned,  to  have  been  feloniously  takeOf 
stolen  and  lead  away)  against  the  form  of  the  act  of  the  general  assem- 
bly in  that  case  made  and  provided,  and  against  the  peace  and  diutnity 
of  the  commonwealth. 

(If  against  the  person  who  harbours  or  conceals  a  horse  stealer, 
pursue  the  above  form  to  the  word  "  labourer,"  then  proceed):  well 
knowing  the  said  A.  O.  to  have  done  and  committed  tlie  felony  afore- 
said, in  form  aforesaid,  afterwards,  to  wit :  on  the  day  of 
in  the  year  aforesaid,  with  force  and  arms,  at  the  parish  aforesaid,  iti 
the  county  aforesaid,  him  the  said  A.  O.  did  then  and  there  feloniously 
tmrbour  and  conceal,  against  the  form  of  the  act  of  the  general  as- 
nepnbly)  Sec.    (Conclude  as  above.) 
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ADDITION. 


ADDITION  signifies^  a  title  given  to  a  man^  besides  his 
christian  and  simame,  setting  forth  his  estate  or  de- 
gree, his  trade^  and  the  place  where  he  inhabits.  Bum^s 
L.  D.  14. 

JLh  indictnientS)  in  which  the  exigent  shall  be  awarded^  in  the  names 
of  the  defendants,  in  such  indictments,  additions  shall  be  made  of  their 
estate  or  degree  or  mysterjr,  and  of  the  counties*  of  which  they  were 
or  be,  or  in  which  they  be  or  were  conversant;  and  if  on  the  process 
upon  (he  said  indictments*  in  which  the  said  additions  be  omitted,  any 
outlawries  be  pronounced,  they  shall  be  void,  frustrate  and  holden  (or 
none,  and  before  the  outlawries  be  pronounced,  the  said  indictments 
shall  be  abated  by  the  exception  of  the  party,  wherein  the  said  additions 
be  omitted.     1  Rev.  Code  105.    (From  1  H.5.C.  5.) 

1.  In  which  the  exigent  9haU  be  avmrded.  The  exigent  is  a  writ 
wbercby  the  sheriff  is  commanded  to  proclaim  the  party  in  the  county 
court,  in  order  to  his  being  outlawed.  And  by  these  words  the  act 
extendeth  only  to  cases  where  process  of  outlawry  may  be  award- 
ed.    Cro.  Rkx.  148. 

a.  In  the  names  qf  the  defendants.  Regularly  by  the  common  law, 
every  man,  ought  to  be  named  in  all  oric;inalt  and  other  suits,  by  his 
chriaiiaB  name,  and  simame,  and  that  before  this  act  sufficed  2  Imt. 
665. 

If  it  be  a  corporation  Aggre^^i^of  many  persons,  as  mayor  and 
commonahys  the  mayor  needDbt  oe  named  by  his  christian  name, 
because  that  such  a  corporation  standeth  in  tieu  both  of  the  chriatian 
jMune  and  aimaroe.    2  In$t.  666. 

3.  Additions  shall  be  made.  Additions  of  estate  w  degree^  are,  yeo- 
«uni,  genttetnan,  esquipe,  and  the  like.    B.  L,  D,i5, 

Additions  of  trade  or  occvfiatianj  are  those  of  husbaniilmao,  mer* 
cAisnt)  bnri^r,  taylor,  smith,  miller,  carpenter,  cooky  brewer,  baker, 
botcher,  labourer,  dyer,  school-^master,  and  the  like.  Ifaw.  B«  2.  c.Q3. 
«.IU. 

Additaons  of  filacer  we j  of  auali  a  town,  or  of  suc'h  a  county,  fcc. 
AZ*./),ls. 

*  It  is  obaenrable  that  this  act  requires,  vnAt  respect  to  the  addition  of  ttaee, 
only  the  addition  of  the  county  ^  and  not  the  parisli,  town,  hamlet,  8u:.  as  in  the  act 
of  1  Zr.  5.  and  is  con&nnable  to  the  act  of  the  general  assembly  on  this  subject. 
S€tlRsv.OodglOS. 
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The  addition  as  well  of  the  estate,  degfee  or  tnysleryi  as  the  place, 
ought  by  force  of  tbk  act  to  be  alleged  in  the  first  name ;  for  an  addi* 
tion  after  the  alias  diclua  {otherwise  called)  is  ill »  as  for  instance^  where 
the  indictment  was  against  W.  R.  otherwise  called  Vf,  R,  of  H*  2  /w^ 
669;    3  SaUt.  20. 

Where  there  are  several  defendants,  of  different  names  and  the 
same  addition,  it  is  safest  to  repeat  the  addition  after  each  of  their 
names,  applying  it  particularl/  to  every  one  of  them.  Haw.  B.  2.  c.  33. 
s.  106.  • 

Where  the  father  hath  the  same  name,  aqd  the  same  addition,  with 
a  defendant  being  his  son,  the  action  is  abateable  unless  it  add  the 
addition  of  the  younger^  to  the  other  additions ;  but  whei*e  the  father 
is  the  defendant,  there  is  no  need  of  the  addition  of  the  elder.    Ibid, 
Clerk  is  a  good  addition  of  a  clergyman.     3  Inst,  668. 
Gentleman  and  gentlewoman  are  good  additions.     Ibid. 
Yeoman  is  a  good  addition ;  and,  in  its  legal  acceptation,  compre- 
hends free-holders,  and  those  who  may  do  any  act  where  the  law  re- 
quires one  that  is  a  good  (tnd  lav^ul  man.     Ibid,  and  1  Bl.  Com.  406, , 

Widow,  or  singlenvoman^  or,  wi/e  of  such  an  one ;  also  sfiifieter  are 
good  additfohs.     Haw,  B.  3.  c.  33.  s.  1 1 1. 

Eeguire^  in  England,  is  of  doubtfol  application,  though  generally 
annexed  to  justices  of  the  peace  ( 1  Bl,  Com,  406.  Chris,  note  19.)  In 
America,  it  is  a  mere  complimentary  title,  indiscriminately  bestowed 
on  all  ranks  and  professions,  and  seems  to  have  no  determinate  signi- 
fication. 

Servant  and  groom^  are  not  additions  within  this  act,  because  they 
are  not  of  any  mystery.  Ai\i\  chamber evy  butler^  fiantUr^  or  the  like, 
are  additions  of  special  offices,  and  not  of  any  mystery  or  occupation. 
2  Inst.  668.    Hiiv).  B.  2.  c.  23.  s.  1 17. 

Neither  doth  tliis  act  extend  to  unlawful  practices,  as  extortioner, 
ntaintainer,  thief>  vagabond,  heretic,  and  such  like.    IbH, 

If  a  man  hath  divers  arts,  trades  or  occupations,  he  may  be  named, 
by  any  of  them ;  and  in  genera]  a  man  shall  be  named  by  his  worthiest  , 
title  of  addition.     2  Inst,  668^9. 

4.  Of  which  they  were  or  be.  ff  he  addition  of  the  estate,  degree, 
or  mystery,  ought  to  be  as  the  dmiihnt  was  of  at  the  day  of  tl^  in* 
dictment  brought,  and  not  late  o{  such  a  degree  or  mystery ;  butk 
is  a  good  addition  to  name  th^  defendant  late  of  such  a  town  or  place^ 
because  men  do  often  remove  their  habitation.    3  Inst.  670. 

5.  Shall  be  void.  This  being  a  judgtnent  in  law>  is  interpreted  to 
be  made  void  by  a  writ  of  error,  or  by  the  plea  of  the  party  coming  ia 
upon  a  cafUas  utlagatum  ;  for  though  the  statute  saith  they  shall  be 
void,  yet  they  are  but  voidable  by  a  writ  of  error  or  plea.    3  Inst,  670. 

6.  By  tJie  excetition  of  the  party.  But  if  the  defendant  appeateth 
upon  process,  and  plead,  taking  n«  advantage  thereof  by  exception! 
he  hath  lost  the  benefit  hereof:  but  it  seemeth  that  the  bare  appear^ 
ance  of  the  party,  without  plea,  doth  not  salve  the  want  of  a  good  ad- 
dition.     Haw.  B.  3.  c.  33.  s.  135. 

AnuLTERT.    See  Forhication. 
Affirhatiov.    Seje  Oaths. 
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IFlmt  IS  an  ^^Jpity* 
by  a  private  persom 


IL  Ilmo  far  it  may  6e  ^v*-^"^c?et/ 
///.   How  far  Ay  a  fr  or 

peace  officer.     IK  f^ow  fir  btj  ajintht  of  iiu 
r,  Pwihhmnit  of  an  ofrav      ^V    rt'.rrcnf^^  -,,,,,: 
merits,  yr.  against  affrayers. 

L   WHAT  IS  AN  AFFRAV. 

1,  AFFRAYS  (from  aff)'mrr^  to  terrify)  are  the  figlttinjc  of  two  t*i 
ftOTt^  persons  m  %omc  iiubUc  plu^c*  to  the  terror  of  tht  people  ;  for 
:  Ihc  figUting  be  in  private^  it  is  ho  nffray,  but  an  ufitaaii.     4  Bi,  Com, 

2.  No  quatrelsonic  or  thrcateninft  words  can  atiiotmt  lo  an  affray  ; 
Dorcanauy  one  juntify  hyin^  Un  imuh  on  such  aa  quarrel,  unless 
a\^j  proctcii  to  blows  ;  but  Uic  conati^bltj  may,  at  the  request  oi  caJ»er 
paity  threuienetl,  carry  the  other  before  a  justice,  to  find  Kiircue* 

X  But  in  some  cases  there  may  be  an  j^iflTray ,  where  there  w  no  ic« 

ml  riolencG  ;  as,  where  a  miin  arms  himseU'  with  tUmgerous  arid  una* 
BUal  weapons!  m  such  a  munin^r  as  will  naturaUy  cAuse  a  tcrmr  to  the 
pe^le  i  which  b  stiid  always  to  have  been  an  offence  at  the  common 
r,  and.ift  strktlv  probibUetl  by  statute  :  far  it  ia  cnacicd,  ^'  That  no 
lit  great  nor  amalt»  of  whut  coTiditioii  soever  he  be>  except  the  mi- 
"      af  iiiKUci-,  in  cxecuiing  tlie  precept*  of  the  amnn  of  juatke, 
-:    v,  office,  wnd  such  as^be  in  their  company  asMnl- 
V  to  come  before  the  ju^^dccs  of  jiny  LOtirt,  or 
f  s  of  ruiiticc,  doing  their  ofike,  with  ft^rce  and 

,     .   ,it  their  armour  to  ihecommonweallbi  and  their 

.on,  ill  I  he  pka*nn  c  of  a.  court  i  nor  go  nor  ride  armed,  by 
iliic'i  day.  in  fairs  or  mtsrkety,  or  in  oilier  places,  in  terror  of 

I  und  committed  to  prinon  by 

.  ,     I    ,      ,  >  others,  there  to  abide  for  so 

Jong  a  lime  as  a  jury,  to  he  sworn,  fnr  that  pnrpose  by  the  naid  justice, 

.JmO  i^lrrr^  ^iu\  in  l^ke  manner  to  forfeit  bi»  mmour  lothe  common* 

,  ^ludl  be  imprisoned  for  ^ucb  offence  by  a  longer 

.,.^..  ^. ..;...  lUu  ...c  month;*    \  i^r.^.  Vudf  ^0^  {Vvom  2  Kd  Xc,  3^ 

4    No  Dcrson  is  within  the  inttniion  of  the  law,  who  arms  himsell 

, .^..L  ,^.,^^^r^.*^  rioters*  cncmicB,  kc.  and  litatnrbers  ol  the  peacf-* 

.,     /fail?,  B.  i  c*  63.  ft.  IC», 
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5.  Nor  unless  such  wearing  be  acccompanied  with  such  circuw- 
stanccs  as  are  apt  to  terrify  the  people  ;  consequently  the  wearing  of 
common  weapons,  or  having  the  usual  number  of  attendants,  merely 
for  ornament  or  defence,  where  it  is  customary  to  make  use  of  them, 
wilj  not  subject  a  person  to  the  penalties  of  this  act.    Ibid,  s.  9. 

6.  A  man  cannot  excuse  the  wearing  such  armour  in  public,  by 
alledging  that  such  a  one  threatened  him,  and  that  he  wears  it  for  the 
safety  of  his  person  frona  his  assault ;  but  no  one  shall  incur  the  pe-. 
nalty  of  the  statute  for  assembling  his  neighbours  and  friends  in  his 
own  house,  against  those  who  threaten  to  do  him  any  violence  therein, 
because  a  roan's  Jiouse  is  his  castle.     Ibid,  s.  8. 

7.  Any  justice  of  the  peace,  or  other  person  empowered  to  execute 
this  act,  may  proceed  thereon  ex  officio ;  and  if  he  find  any  person  in 
jarms  contrai^  to  the  form  of  the  statute,  he  may  seize  the  arras,  and 
commit  the  offender  to  prison ;  and  he  ought  also  to  make  a  record 
of  the  whole  proceeding,  and  certify  the  same  to  the  next  county  <iourt. 
Ibid.  s.  5. 

But,  in  exercising  tliis  ofi^ce,  the  act  of  assembly  of  Virgmia  mate- 
rially differs  fi-om  the  act  of  parliament  of  2  Edii\  3.  and  is  certainly 
a  very  great  improvement  on  it ;  being  more  fiavourable  to  liberty. 
Hiere  the  duration  of  the  imprisonment  is  unlimited,  but  here  it  can^- 
not  exist,  by  law,  fqr  a  longer  space  of  time  than  one  month,  nor  even 
that  length  of  time,  unless  sanctioned  by  the  verdict  of  a  jury.  It 
seems  then,  that  as  soon  as  a  justice  of  the  peace  has  apprehended  an 
offender  against  the  latter  pan  of  this  act,  either  froni  his  own  view, 
or  proof  by  others,  he  should  issue  his  warrant  directing  a  jury  to  be 
summoned,  to  determine  what  length  of  time  (less  than  one  month) 
the  party  should  be  imprisoned. 

H.   HOW  FAR  IT  MAY  BE  SUPPRESSED  BY  A  PRIVATE* 

PERSON. 

1.  Any  one  who  sees  others  fighting  may  lawfully  part  them,  and 
also  stay  them  till  the  heat  be  over,  and  then  deliver  them  t»  the  con« 
stable,  to  be  carried  before  a  justice,  to  find  sureties  for  the  peace, 
^ajtf.  B.  I.c.63.8.  11. 

.  2.  And  the  law  doth  encourage  him  hei^untu ;  for  if  he  receive* 
any  harm  by  the  affrayers,  he  shall  have  his  remedy  by  law  against 
them ;  and  if  the  affrayers  receive  hurt,  by  endeavouring  only  to  part 
them,  the  standers  by  may  justify  the  same,  and  the  affrayers  have  no 
remedy  by  law.    3  Inst,  158. 

S.  But  if  either  of  the  parlies  be  slain,  or  wounded,  or  so  stricken 
that  he  falLeth  down  for  dead ;  in  that  case  the  standers  by  ought  to 
apprehend  the  party  so  slaying,  wounding,  or  striking,  or  so  endeavour* 
ing  the  same,  by  hue  and  cry  \  or  else  for  his-escape  they  shall  be  fined 
and  imprisoned.     Ibid. 

III.  HOW  FAR  BY  A  CONSTABLE,  OR  PEACE  OFFICER. 

I.  The  power  of  a  constable,  as  a  peace  officer,  is  derived  from  the 
fpommon  law  of  England  j  and  although,  as  a  part  of  the  common  !^w. 
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the  doctrine  relating  to  that  subject  is  entitled  to  a  place  in  thiii  work, 
yet  few  instances,  I  believe,  have  occurred  in  tliis  state,  where  the 
same  latitude  of  power  as  exercised  in  England  has  been  attempted. 
2.  A  constable  (or  other  similar  officer)  is  not  only  empowered,  as 
all  private  persons  are,  to  part  an  affi*ay  which  happens  in  his  pre- 
sence, but  is  also  bound  at  his  peril  to  use  his  best  endeavours  to  effect 
,  this  purpose  ;  and  not  only  to  do  his  best  cndeavoui's  himself,  but  also 
to  demand  the  assistance  of  others,  which  if  ihey  refuse  to  t;ive  him, 
they  are  punishable  with  fine  and  imprisonment.  Haw.  B.  I.e.  63. 
s.  13.    4  BL  Com.  145. 

3.  If  a  constable  see  persons  either  actually  engaged  in  an  affray^ 
as  by  strikint^  or  oifering  to  strike,  or  drawing  their  weapons,  or  the 
like  ;  or  upon  the  very  point  of  entering;  upon  an  affray,  as  where  one 
shall  threaten  to  kill,  wound,  or  Ixjat  another;  he  may  either  carry  the 
oflender  before  a  justice,  to  find  sureties  for  the  peace,  or  he  may 
imprison  him  of  his  own  authority  for  a  reasonable  time,  till  the  heat 
shall  be  over,  and  also  afterwards  detain  him  till  he  find  such  surety  by 
obligation.  But  he  has  no  power  to  imprison  such  an  offender  in  any 
other  manner,  or  for  any  other  purpose ;  for  he  cannot  justify  the 
committing  an  affrayer  to  jaiK  till  he  shall  be  punished  for  his  offence: 
anahe  ought  not  to  lay  hands  on  those,  who  barely  contend  with  hot 
woi'ds,  without  any  threats  of  personal  hurt,  and  all  that  he  can  do  in 
such  case  is  to  comniand  them,  under  pain  of  imprisoniiiem,  to  avoid 
fighting.     Haw.  B.  1   c.  63.  s.  14. 

4.  But  he  is  so  far  intrusted  with  a  power  over  all  actual  affrays,  that 

though  he  himself  is  a  sufferer  by  them,  and  therefore  Jiable  to  be  oh-  * 

jected  against  as  likely  to  be  partial  in  his  own  cause,  yet  he  tnay  sup- 
press them ;  and  therefore,  if  an  assault  be  made  upon  him,  he  may 
not  only  defend  himsclf>  but  also  imprison  the  offender,  in  the  same  * 

manner  as  if  he  were  no  way  a  party.     Ibid.  s.  15. 

5.  And  if  an  affray  be  in  a  house,  the  constable  may  break  open  the  \ 
dOors  to  preserve  the  peace ;  and  if  affrayers  fly  to  a  house,  and  he  fol- 
low with  fresh  suit.,  he  may  break  open  the  doors  to  take  them. 

Md.  s.  16. 

6.  But  a  constable  hath  no  power  to  arrest  a  man  for  an  affray  done 
out  of  his  own  view,  without  a  warmnt  from  a  justice,  unless  a  felony 
were  done,  or  likely  to  be  done.     Ibid.  s.  1 7. 

IV.   HOW  FAR  BY  A  JUSTICE  OF  THE  PEACE. 

There  is  no  doubt  but  that  a  justice  of  the  peace  may  and  must  do 
all  such  things  to  that  purpose,  which  a  private  man  or  constable  are 
either  ehabled  or  required  by  the  law  to  do.  But  he  cannot  without « 
warrant  authorise  the  arrest  of  any  person  for  an  affray  out  of  his  own 
i4ew  ;  yet  in  such  case  he  may  make  his  warrant  to  bring  the  offender  i 

before  him,  in  order  to  compel  him  to  find  sureties  for  the  peace.  .[ 

/few.  B.  I.e. 63.  s.  18.  ..  \ 

V.   PUNISHMENT  OF  AN  AFFRAY.  f 

All  affrayers  in  general  are  punishable  by  fine  and  imprisonment.  \. 

Mavf,  B.  I.  C.  63.  s.  20-1-2-3.    4  Bi.  Com.  US.  \ 
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VI.   WARRANTS,  INDICTMENTS,  ere  AGAINSt 
AFFRAYERS. 

1.  Upon  complaint  made  to  a  justice  of  the  peace,  he  may  issue 
his  warrant  to  apprehend  the  offender ;  but  if  it  be  upon  the  application 
of  any  particular  person,  he  should  first  administer  to  him  the  fol- 
lowing oath : 

The  information  which  you  shall  give  against  A.  O. 
of  the  county  of  labourer,  shall  be  the  truth,  tlic 

whole  truth,  and  nothing  but  the  truth.  So  help  you  God, 

(ji)    fFarrant  to  apprehend  affrayers. 

To  all  constables  and  other  officers  in  the  county  of 
county,  to  wit : 
Whereas  A.  I.  of  the  said  county,  hath  this  day  made  oath  beibre 
me  P.  S.  one  of  the  commonwealth's  justices  of  the  peace  for  the 
county  aforesaid,  that  on  the  day  of  in  the  year  of 

our  Lord  A.  O.  of  the  county  of  aforesaid,  labourer, 

and  B.  O.  of  the  said  county,  labourer,  at  in  the  said  county, 

in  a  tumultuous  manner  made  an  affray,  wherein  the  pei*son  of|ihe 
said  A.  I.  was  beaten  and  abused  by  them,  the  said  A.  O.  and  B.  O. 
without  any  lawful  or  sufficient  provocation  given  to  them  or  either  of 
them  by  him,  the  said  A.  I.  These  are  therefore  to  command  you 
forthwith  to  apprehend  the  said  A.  O.  and  B.  O.  and  bring  them  be- 
fore me,  or  some  other  justice  of  the  peace  for  the  said  county,  to  an- 
swer the  premises,  and  to  find  sureties,  as  well  for  their  persona]  ap- 
pearance at  the  next  court  to  be  held  for  the  said  county,  as  for  their 
keeping  the  peace  in  the  mean  time  towards  all  our  good  peov>le,  and  ' 
especially  towards  the  said  A.  I.  Herein  fail  not,  at  your  peril.  Given 
under  my  hand  and  seal,  this  day  of  one  thousand,  &€• 

When  the  offender  \%  apprehended  by  this  warrant,  and  brought 
before  the  justice,  he  may  admit  him  to  bail,  or  refuse  it,  oi>  due  con- 
^deration  of  the  nature  and  circumstances  of  the  case ;  and  on  this 
subject,  the  acts  of  assembly  concerning  bdl  will  best  regulate  bis 
conduct.    See  title  '*  Bail/' 

The  sum  in  which  the  offender  and  his  securities  should  be  bound 
is  left  to  the  disci^etion  of  the  magik:trate ;  but  it  should  be  recollected 
that  excesnve  bail  should  in  no  instance  be  required,  from  the  express 
letl^rof  the  Declaration  o/Riffhta,  art.  9. 

(B)    Recognizance  of  bail,  *  • 

Memorandum,  on  this  day  of  in  the  year  of  our 

Lord  personally  came  before  me  P.S.  one  of  the  common- 

wealth's justices  of  the  peace,  for  the  county  of  A.  Q.  of  the 

county  aforesaid,  labourer,  and  B.  R.  and  C.  R.  both  of  the  same  county, 
carpenters,  and  acknowledge  that  they  owe  to  esquire,  governor 

«r  chief  magistrate  pf  the  commonwealth  of  Virginia,  namely,  the 
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said  A.  O.  fifty  dollars/  and  the  said  B.  R.  and  C.  R.  each  rcspcc- 
lively  twenty-five  dollars,  curretit  money ;  to  be  levied  of  their  re- 
spective goods  and  chattels,  lands  and  tenements>  to  the  use  of  the  said, 
commonwealth  if  default  is  made  in  performance  of  the  con- 

dition here  under  written.  * 

The  condition  of  this  recognizance  is  such,  that  if  the  above  bound 
"A.  O.  shall  personally  appear  before  the  commonwealth's  justices  of 
the  peace,  at  the  next  court  to  be  held  for  the  county  of  to 

answer  to  such  matters  as  shall  then  and  there  be  objected  against  him 
by  A.  I.  of  the  said  county,  gentleman,  concerning  the  assaulting, 
beating,  and  wounding  th^  said  A.  I.  by  him,  the  said  A.  O.  and  con- 
cerning other  misdemeanors  tending  to  a  breach  of  the  peace,  and  if 
he  do  not  depart  without  leave  of  the  courts  then  this  recognizance  to 
be  void)  or  else  to  remain  in  full  force  and  virtue. 

The  condition  of  the  recognizance  being  read  to  the  parties,  the 
justice  should  take  their  acknowledgment  in  the  following  manner : 

You  A.  O.  acknowledge  yourself  to  be  bound  to  esquiret 

governor,  &c.  in  the  sum  of  fifty  dollars,  and  you  B.  R.  and 

you  €•  R.  in  twenty-five  dollars  each,  to  be  levied  of  your  respective 
goods  and  chattels,  &c. 

The  justice  must  certify  this  recognisance  to  the  next  court,  ia 
order  that  further  proceedings  may  be  had  thereupon ;  and  if  it  ap- 
pears to  the  court,  upon  hearing  the  evidence,  that  there  is  just  cause 
of  prosecution,  they  will  direct  the  attorney  for  the  commonwealth  to 
prefer  an  indictment  against  the  offender,  and  may  commit  or  bail 
him,  or  bind  him  to  his  good  behaviour,  for  any  time,  in  such  security 
and  sumi  or  discharge  him,  as  they  shall  judge  roost  proper  to  be 
done. 

If  the  offender  fails  to  comply  with  bis  recognizance  to  appear  be- 
fore the  court,  the  clerk  must  record  his  default,  to  entitle  the  com* 
monwealth  to  its  forfeiture  ;  or  if,  when  brought  before  the  justice,  he 
refuses  to  enter  into  a  recognizance,  or  give  security,  he  must  be 
forthwith  committed  by  such  justice. 

(C)  Mittimus. 

County,  to  wit : 
To  the  keeper  of  the  jail  of  the  said  county. 

These  are,  in  the  name  of  the  commonwealth,  to  command  you  to 
receive  into  your  jail  the  body  of  A.  O.  late  of  the  county  aforesaid, 
labourer,  taken  by  my  warrant,  and  brought  before  me,  being  charged 
upon  oath,  by  A.  I.  of  the  said  county,  gentleman,  with  assaulting, 
beating,  and  wounding  the  said  A.  I.  in  an  affray,  by  the  said  A.  O. 
and  others,  lately  made ;  and  .that  you  safely  keep  him  in  your  said 

•  Since  the  act  of  congress  altering^  the  denomination  of  our  money,  from 
powidi,  ahUUnga,  pence  and  farthtn|>:s,  to  dollars,  dismes,  cento  and  mills,  and 
the  act  of  assembly  of  1792  (1  Sev,  Code  209)  adopting  the  same,  it  seems  mors 
proper  to  express  all  sums,  officiallv  menlioned  hv  justices  of  the  neace»  in 
dollars. 
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jail  and  custody,  until  he  be  thence  discharged  by  due  course  of  law* 
Given  under  my  hand  and  seal}  this  day  of  In  the 

year  of  our  Loi'd 

Where  the  commitment  is  for  an  affray ,  or  for  threatening  and 
striking  in  the  presence  of  the  justice,  the  mittimus  may  be  as  follows : 

(Z))    Mittimus. 

County,  to  wit : 
To  the  keeper  of  the  jail  of  the  said  county. 

I  send  you  herewith  the  bodies  of  of  Sec.  and    *  of  &c. 

whom  I  requirey  ou,  in  the  name  of  the  com tnon wealth,  to  recieve  into 
your  custody,  being  convicted,  by  my  own  view,  of  an  affray  by  them 
made  in  my  presence  ;  and  you  are  hereby  commanded  to  keep  them, 
and  each  of  them,  the  said  and  safely  in  your  jaii, 

until  they,  or  either  of  them,  respectively,  shall  procure  two  sufBcient 
persons  to  be  bound  with  them,  or  either  of  them,  separately,  to  the 
goveraor  or  chief  magistrate  of  the  commonwealth  of  Vii'ginia  ;  that 
is  to  say,  each  of  the  securities  in  the  sum  of  dollars,  and  the 

said  and  each,  in  dollars,  to  appear  at  the 

next  court  to  be  held  for  the  said  county  of  to  answer  the  pre- 

mises, and  in  the  mean  time  to  be  of  good  behaviour,  or  until  they,  or 
either  of  them,  shall  be  otherwise  discharged  by  due  course  of  law. 
Given  under  my  hand  and  seal,  Sec. 

If  a  constable  takes  the  offender  on  his  own  authority,  and  car- 
ries him  before  a  justice,  to  whom  he  refuses  to  give  security,  the  mit- 
timus may  be  drawn  in  the  same  form,  except  that  the  cause  of  com- 
mitment should  be  varied,  and  very  clearly  set  forth. 

(E)  Indictment  for  an  affray  generally. 

County,  to  wit : 
The  jurors  for  the  body  of  the  county  aforesaid  upon  their  oath  do 
present,  That  A.  O.  of  the  county  of  aforesaid,  taylor,  and 

B.  O.  of  the  said  county,  blacksmith,  with  force  and  arms,  on  the 
day  of  in  the  year  of  our  Lord  at  the  county 

aforesaid,  being  arrayed  and  unlawfully  assembled  together  in  a  war- 
like manner,  did  make  an  affray,  to  the  terror  and  disturbance  of  divers 
of  the  citia^ns  of  this  commonwealth,  then  and  thei-e  being,  and  to  the 
evil  example  of  all  other  the  citizens  of  tlie  said  commonwealth,  and 
against  the  peace  and  dignity  of  the  commonwealth. 

{F)  Indictment  for  an  affray  and  beating  another. 

County,  to  wit : 
The  jurors^  Sec.  upon  their  oath  present,  that  A.  O.  late  of  the  pa* 
rish  of  in  the  county  of  aforesaid,  clerk,  and  fi.  O. 

late  of  the  parish  of  in  the  same  county,  meix^hant^  with  force 

and  arms,  on  the  day  of  in  the  year  of  our  Lot^ 

at  the  county  of  aforesaid,  of  their  malice  aforethought,  made 

an  assault  and  affray  In  and  upon  one  R.  S.  of  the  said  county,  yeoman^ 
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then  and  there  beings,  in  the  peace  o^  God,  and  of  the  comtx^onwcalth 
aforesaid,  and  struck  upon  the  head  the  said  R.  S.  with  certain  swords/ 
which  the  said  A.  O.  and  B.  O.  then  and  there  severally  held  in  their 
right  hands,  and  then  and  there  gave  to  the  said  R.  S.  divers  wounds, 
which  put  him  in  great  danger  of  his  life,  so  that  his  life  was  greatly 
dispaired  of,  to  the  bad  example  of  other  citizens  of  the  said  common- 
wealth, and  against  the  peace  and  dignity  of  the  conimon\vcalth. 

The  foregoing  precedents,  under  this  title,  are  adapted  to  affrays 
considered  as  offences  at  the  common  law.  It  yet  remains  to  discuss 
the  duty  of  a  justice  of  the  peace,  in  suppressing  an  affray  prohibited 
by  the  act  of  assembly  (I  Rev»  Code  30.)  This  statute  seems  to  con* 
template  two  distinct  offences  ;  the  one,  where  the  affray  is  made  in 
presence  of  a  court  of  justice,  or  Its  ministers  of  justice,  doing  their 
office;  the  other,  where  the  affray  arises  from  goiui;;  armed,  ^*  in  fairs 
or.  markets,  or  in  other  places,  in  terror  of  the  country."  In  the  first 
instance,  the  punishment  is  a  forfeiture  of  the  armour,  and  imprison- 
ment of  the  offender  at  the  pleasure  of  a  court ;  in  the  second,  a  forfei- 
ture of  the  armour  also,  and  imprisonment  for  so  long  time,  not  ex- 
ceeding one  month,  as  a  jury,  to  be  sworn  for  that  purpose  by  the 
justice  committing  the  offender,  either  upon  his  ov^n  view,  or  firoof  by 
cthergy  shall  direct. 

(G)    JFarrant  to  summon  a  jury  under  the  above  recited 

act. 

County,  to  wit: 
To  constable  in  the  said  county. 

Whereas Jt  hath  been  fully  proven  to  me,  by  the  oath  of  A.  J.  and 
B-  J.  of  the  said  county,  that  A.  O.  of  the  county  aforesaid,  labourer, 
and  B.  O.  of  the  said  county,  labourer,  on  the  day  of 

in  the  year  of  our  Lord  with  force  and  arms,  viz.  with  swords^ 

guns,  and  other  warlike  instruments,  at  in  the  county  afore* 

said,  being  arrayed  and  unlawfully  assembled  together  in  a  warlike 
manner,  did  make  an  affray,  by  riding  armed  as  aforesaid  in  the  said 
county,  in  terror  of  the  country.  These  are  therefore  to  require  you, 
in  the  name  of  the  commonwealth,  immediately  upon  sight  hereof, 
to  summon  twelve  good  and  lawful  men  of  the  vicinage  of  the  said 
in  the  said  county,  to  be  and  apptar  before  me  J.  P.  one  of 
the  commonwealth's  justices  for  the  said  county,  at  aforesaid, 

in  the  said  county,  on  the  day  of  then  and  there  to 

inquire  of,  do  and  execute  all  such  things,  as  on  the  commonwealth's 
behalf  shall  be  lawfully  given  them  in  charge,  touching  the  affray 
aforesaid.  Aad  be  you  then  there  to  certify  what  you  shall  have  done 
in  the  premises,  and  further  to  do  and  execute  what  in  behalf  of  the 
said  commonwealth  shall  be  then  and  there  enjoined  you.  Given  ud<> 
der  my  hand  and  seal,  this  day  of  in  the  year  of  our 

Lord 

As  it  IS  probable  there  will  seldom  he  occasion  to  enforce  this  act, 
I  shall  add  no  other  precedents  founded  on  it ;  but  only  observe,  that 
the  form  pf  the  oath  to  be  adnDinistered  to  the  jurors  and  witnesses 
>vill  naturally  arise  out  of  the  subject. 
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AGE. 

AGEf  in  laW)  signifies  those  particular  {>eriods  of  life  which  enable 
persons  of  both  sexes  to  do  certain  acts,  or  which  render  them  amena- 
ble to  the  process  of  law. 

FqU  aq;e  in  male  or  female  is  twenty -one  years.     1  BL  Com,  463. 

Under  twenty -one,  males  and  females  are  called  infanu;  and  pos- 
sess various  privileges,  and  disabilities,  according  to  their  several  de- 
grees of  a^  and  discretion.  See  title  Imfaz^ts.  See  also  1  BL  O^m. 
463.  4  BL  Com.  22.  Co.  lAt.  78.  b.  Fonk.  on  Eg.  B.  I.  c.  ^.  s.  4.  noftea 
:y)(z)Ca)(b). 


ALIENS. 

1.  AN  alien,  in  England,  is  defined  to  be  a  person  who  is  bom  out 
^  the  ligeance  of  tlie  king  ( t  Bl  Com,  366.)  In  Virginiat  the  defini- 
tion of  an  oRen  may  be  formed,  by  contrasting  it  with  that  of  9l  citizen. 

2.  Citizens  ate,  1st.  All  free  persons  born  within  the  territory  of 
the  commonwealth ;  2d.  Those  who  have  obtained  a  ri^^ht  to  citizen- 
ship under  the  laws  of  the  state ;  3d.  The  children  of  citizens,  where- 
soever born  (1  Rev.  Code  207.)  And  the  citizens  of  each  state  shall 
be  entitled  to  all  privileges  and  immunities  of  citizens  in  the  several 
states.     Comt,  U.  S.  art.  4.  s.  2. 

3.  But  neither  an  adofited  citizen,  nor  a  person  holding  any  place  or 
pension  from  a  foreign  state,  is  eligible  to  any  office,  executive,  legis- 
lative  or  judiciary,  in  Virginia.     1  Rev.  Code  207. 

4.  A  citizen  of  Virginia  may  expatriate  himself,  by  declaring  that 
he  relinquishes  the  character  of  a  citizen,  either  by  deed  executed  in 
presence  of  three  witnesses,  and  recorded  in  court,  or  by  open  verbal 
declaration  to  that  effect  made  in  court,  and  there  recorded.     IM. 

5.  In  the  event  of  a  war  between  the  United  States  and  a  foreign 
state,  the  merchants  and  people  of  such  state,  in  this  commonwealth 
at  the  beginning  of  the  war,  shall  not  be  molested  on  that  account^ 
but  be  warned  by  proclamation  from  the  governor  to  depart  within 
forty  days ;  and  if  that  time  be  not  sufficient,  as  much  more  may  be 
allowed  as  will  enable  them  to  sell  their  merchandises,  and  settle  their 
Siffiiirs.  But  if,  before  their  departure,  credible  information  shall  be 
received  of  the  treatment  of  our  citizens  in  their  state,  they  may  be 
attached,  and  treated  as  the  citizens  of  this  commonwealth  may  be  in 
their  country.    Ibid,  1 6. 

6.  An  alien  residing  in  a  foreign  country,  and  receiving  the  pro- 
tection of  the  laws,  whether  hb  sovereign  be  in  amity  with  that  coun- 
try or  not,  owes  a  temporary  local  allegiance,  and  may  be  punished 
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for  treason,  (/ost,  185.)  So,  diso,  may  he  be  punished  for  murder,    i 
other  capual  crimes.     Ibid.  \SS. 

7.  In  making  title  by  descent,  it  shall  be  no  bar  to  a  party,  that  at  > 
ancestor  through  whom  he  derives  his  descent  from  the  intestate  i  , 
or  hath  been,  an  alien.     Ibid.  1 69. 

8.  Aliens  cannot  inherit  real  estate ;  or  takcy  by  descent  (Cridst  \ 
Diff.  Tit.  29.  *«  DESCENT,"  c.  3.  s.  12.  Co.  Lit.  2.  b.  Harg.  note  1  ; 
Whether  they  can  take  by  dejwte^  and  for  whose  benefit,  has  been  he! : 
to  be  doubtful.  Crmse^a  Dig.  Tit,  38.  «  dkvise,"  c.  2.  s.  20.  2  Vea.  36i 

9.  But  aliens  may  purchase  real  estate^  and  take^  but  not  hold;  fo ' 
on  ofiice  found,  the  commonwealth  shall  have  it  (Co  Lit.  2.  a.  b.)  An ; 
ao,  without  oflke  found,  if  an  alien  purchase  and  die,  the  inheritanc! 
shall  be  cast  on  the  common weahh  (Co.  Lit.  2.  b.  Ptowd  229,)  Ye 
aliens  may  acquire  personal  estate^  or  hire  a  house ;  may  trade  freely 
may  bring  actions  concerning  personal  property,  and  make  a  will  anc 
dispose  of  their  personal  estate.     I  BL  Com.  372. 

N0TE....H0W  an  alien  may  become  a  citizen  of  the  United  States 
see  Laws  U.  S.  vol.  6.  p.  74.  and  vol.  7.  p.  136. 


ALIMONY. 

1 .  ALIMONY  is  a  term  which  signifies  that  maintenance  which  i 
allowed  to  a  wife,  in  case  of  separation  from  her  husband  (3  Bt.  Com 
94)  as  where  he  turns  her  away,  or  she  goes  away  upon  ill  usage 

1  I/ar.  Ch.  Prac.  tit.  "feme  covekts/'  Godolfih.  Refi.  Can.  509. 

9.  Suits  for  alimony  were  originally  of  ecclesiastical  cognizance 
and  the  sentence  was  enforced  by  spiritual  censures  (3  Bl.  Com.  94 

2  Bum*s  jE.  L.  450.)  During  the  civil  wars,  in  England,  there  beinj 
no  spiritual  court,  tlie  court  of  chancery  took  jurisdiction  :\Refi.  in  Ch 
164.  2  Shovf.  283 )  and  those  decrees  were  held  to  be  included  in  th< 
act  of  parliament  for  confirming  judicial  proceedings  (2  Corny.  Dig.  b] 
Rose,  354.  1  Rep.  in  Ch.  186.  223.)  In  one  case,  however,  alimon; 
was  decreed,  before  the  civil  wars.  See  Lasbrook  v.  Tyler  (\  Refi,  Ch 
44.)  After  the  civil  wars  the  court  of  chancery  was  considered  ai 
**  invested  with  the  same  jurisdiction  which  the  ecclesiastical  court  had, 
(I  Ca  in  Ch.  251)  and  have  exercised  it  ever  since.  See  2  Corny.  Dig 
«  chancery"  (2D.)  4  Vin.  175.  2  Fern.  493.  671.  752.  2  jitk.  96 
98.  I  Fond.  104.  note  (ti\    See  note  at  the  end  of  title  «  alimony.' 

3.  And  a  bill  is  usually  brought  by  the  wife,  by  her  next  friena 
Preced.  in  CA.,496.    2  Vern.  493.   2  Atk.  96.  98.    1  Har.  Ch.  Pr.  titl 

**  FEMR  COVERTS." 

4.  But  alimony  will  not  be  decreed,  unless  there  be  a  separatioi 
(i  Cfa.  ^  CA.  25 1 .)  Nor  can  the  court  decree  a  perpetual  separatior 
without  an  agreement  to  that  effect,  and  then  unwillingly.     1  Ves.  1 7 

3  Jitk.  547. 
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5.  And  if  altmoTiy  be  decreed,  tbe  husband. may  bring  an  original 
bill,  and  have  it  set  aside,  or  suspended,  on  offertnj^  to  be  reconciled 
(Oz.  tern.  Finch  133.  3  ^fk.  296.)  But  such  offer  shall  not  dis- 
charge the  arrears.     1  Ca.  in  Ch.  251.  [Stefiost,  Mo.  11.] 

6.  So,  if  the  husband,  by  his  answer,  offers  cohabitation,  the  wife 
shall  not  be  aided,  further  than  to  place  her  in  a  situation  to  pursue 
her  remedy  at  law,  for  any  separate  estate  which  may  have  bc^n  set- 
tled on  her.     I  Fern.  53. 

7  Where  the  wife  elopes  and  lives  in  adultery,  alimony  will  not  be 
allowed;  but  the  fact  must  be  distinctly  put  in  issue,  and  plainly 
proved.     1  jitk.  276,  2  Jtk.  97. 

8.  Regularly  the  husband  is  hound  to  allow  alimony,  fiendentc  lite. 
Godolfih.  Refi,  Can.  509. 

9.  If  the  wife  leave  the  husband  by  reason  of  some  default  in  him^ 
as  because  of  cruelty  and  the  like,  he  shall  be  compelled  to  allow  her 
alimony,  although  he  received  no  fortune  by  her ;  so,  on  the  other 
hand,  if  she  depart,  without  his  defualt,  he  is  not  obliged  to  allow  her 
alimony,  notwithstanding  he  had  a  considerable  dowry  with  her.  IMd^ 
509. 

10.  And  if  it  be  doubtful  through  whose  default  it  is  they  live  asun- 
der, the  law  in  that  case  concludes,  that  the  party  that  was  last  in 
fault  is  not  least  in  fault.  And  therefore  if  the  wife,  who  by  her  own 
default  did  voluntarily  depart  from  her  husband,  shall  after  re- 
pent, and  submitting  herself  to  him  shall  desire  reconciliation,  and 
to  be  admitted  to  cohabitation  with  him,  he  then  refusing  her  shall  be 
obUged  to  allow  her  alimony,  except  in  cases  of  el<^ment  and  adul- 
tery.    Ibid,  509. 

11.  But  if,  by  reason  of  the  cinielty  of  the  husband,  the  wife  shall 
blamelessly  flee  from  him,  and  the  husband  shall  offer  sufficient  secu- 
rity for  his  future  good  behaviour  lo  her,  and  her  safety  and  peace  witJi 
him,  and  the  cruelty  or  ill  usage  not  such,  but  that  by  such  security 
the  wife's  peace  and  safety  may  be  undoubtedly  secured^  and  she  not- 
withstanding refuse  to  return,  in  such  case  the  law  will  not  compel 
him  to  allow  her  alimony.  Ibid.  509.  See  3  Atk.  296.  4  Bro,  Ch.  Ca. 
339.  2  Feajr.  191.  4  Fes.  jr.  146. 

12.  If  two  persons  claim  the  same  woman  as  a  wifc  by  marriage, 
and  one  move  to  have  her  put  in  set/uestration.,  she  shall  be  allowed 
dUxmony y  fitTidente  lite^  of  that  person  at  whose  instance  she  is  seques^ 
tered  {ibid  510.)  But  if  the  contest  be  only  between  a  man  and  a  wo- 
man, touching  the  validity  of  a  marriage,  as  whether  a  marriage  or 
not :  in  such  case  no  alimony  is  due,  till  some  matrimonial  proof  ap- 
pear, or  that  it  doth  some  way  cons  tare  de  matrimonio  ;  but  wherever 
a  marriage  appears,  there  alimony  shall  be  due  pendente  lite.  Ibid. 
510. 

13.  If  the  husband  be  in  contemftt^  the  court  will  not  admit  any 
plea ;  in  the  same  manner  as  if  a  man  be  outlawed  at  common  laW|  he 
cannot  bring  any  action.    Ibid,  5\2. 

NoTE....There  are  so  many  contradictions  and  inconsistencies  in  the 
dicta  of  the  English  law  writers  rdative  to  the  jurisdiction  of  the  court 
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*>f  cbanccrf ,  in  cases  of  alimony,  that  It  is  onl^  by  a  careful  examina" 
tion  of  facts  and  dates  that  the  truth  can  be  ascertained.  That  the 
ecclesiastical  courts  orijjinally,  and>  for  a  series  of  ycdrs,  cxclushfelt^ 
exercised  jurisdiction  is  a  fact  admitted  on  all  hands.  The  first  case 
in  which  the  court  of  chiincery  decreed  aliinony  was  that  o{ Lasbmok 
y,  Tyter^  6  Car.  I,  (1631)  reported  in  I  Ri^iiJn  Ch.  24.  [44  ]  In  1650, 
after  the  commence  ineut  of  the  troufiles^  as  ihey  were  afterwards  caUed^ 
that  isj  after  the  death  of  Chtirles  L  and  the  commencement  of  the 
commonwealth,  thccasc  of  *^.?/i^o«  v»  iMkton  was  decided,  which  was 
a  naked  case  of  alimony  ;  and  the  sum  of  30  j A  per  annum  decreed  to 
be  paid  by  the  husband  (see  I  Rep.  in  Ch.  bf.  [164]).  The  cases  of 
HusMel  V.  Bodvit  (i  Rcfi.  in  Ch,99.  [iS6]  12  Car,  II.  1660)  and  of 
JVhorfWQOd  y.  IVhore^uood  {\  Be/t.  in  Ch,  lia*  [^23]  UCar.  IL  1662, 
and  1  Ca,  in  Ch.  250,  27  and  28  Car.  II,  1674)  were  Oiiginally  decided 
during  the  existence  of  the  commonwealth,  and  alimony  decreed,  but 
were  brought  on  again,  after  the  restoration,  in  different  shapes i  and 
for  distinct  objects.  The  case  of  Russel  v.  Bodvii^  was  on  a  motion  for 
process  to  carry  the  former  decree  imo  effect.  The  defendant,  among 
other  things,  insisted  there  was  then  no  juristlicsion  in  the  court  of 
chancery  to  enforce  orders  for  alimony  ;  but  the  chancellor,  assisted 
by  the  judges  on  that  poiiUi  declared  that  decrees  for  aUmony  were 
confirmed  by  the  act  concerning  judicial  proceedings,  and  awarded  tlie 
process  accordingly.  li7iorcu}rrod  v.  JVhor^itfoodf  as  reported  in  1  Hep* 
in  Ch,  was  a  bill  of  review  to  reverse  a  decree  for  alimony  pronounced 
during  the  troubles,  o:i  the  ground  that  those  decrees  were  not  con- 
firmed by  the  act  of  judicial  pi*oceedings-  The  court  referred  it  to  all 
the  judges  for  their  opinions,  who  certified  that  such  decrees  were  con* 
firmed*  and  the  bill  wi\s  dismUsed.  The  same  case  of  WhorewQod  v, 
JVhorfTV€>odi  as  reported  in  Ca.  in  Ch,  was  an  original  bill  brought  by 
the  husi)and,  after  the  former  decree  for  alimony,  and  the  bill  of  re- 
view  dismissed,  oflfering  to  be  reconciled  and  to  cohabit.  It  wns  held 
that  the  bill  was  proper ;  and  a  decree  was  made  that  the  alimony 
should  cease,  if  the  wife  refused  to  leturn.  But  if  the  husband  did 
not  treat  her  as  a  gentleman  and  a  good  husband,  the  court  declared 
the  decree  shouid  again  be  reinstated. 

In  2  6//r>TW.  290.  [2eo]  34  and  35  Car,  IT.  (1682)  it  is  said,  that  '*in 
ihe  late  time  they  sued  for  alimony  in  chancery  ;  and  the  judg^es  were 
then  of  opinion,  that  there  being  no  spiiiuial  court,  nor  civil  law*  the 
chancery  had  the  jurisdiction  in  those  days  ;  but  now  we  b  ue  courts - 
christian,  the  chancery  will  allow  of  demurrers  to  snch  bills  ibr  ali- 
mony/* In  1  Cu,  in  Ch.  250.  (1674)  it  v/as  suirf,  that  ^'  in  the  late  times 
of  tlie  great  troubles,  the  commissioners  of  the  great  scah  as  they 
were  then  called,  had  junsdicii-m  j^ivcn  them  in  the  case  of  alrmosij*, 
heiivecn  Air.  IVhoreiuood  and  hiif  ivif'^'  On  this  dicium^  it  is  presuma- 
ble, Mi\  Fonhlanque  has  founded  his  argument,  in  which  he  aitempts 
to  prove  that  the  court  of  chancery  had  not  concurrent  jurisdiction 
with  the  ecclesiastical  court  in  cases  of  alimony  ;  and  that  it  was  onjy 
by  virtue  of  powers  ex^rf^bbj  ^ivcn  to  the  comntisbioners  durinv;-  ihe 
troubles,  that  they  exercised  it*  See  I  Fonb,  11,  1 .  c.  '2,  s.  6.  note  2 
(n)  p.  10*.  Fhilad,  edit.     But  a  recurrence  to  facts  and  dates  w 
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prove  that  the  court  of  chaDcery  exercised  jurisdiction  in  cases  of 
alimony,  both  he/ore  and  after  the  troubles ;  and  that  during  the  trou« 
bles  tliat  court  exclusively  took  cognizance  of  such  cases,  from  neces^ 
sity  (there  being  no  spiritual  court)  and  by  virtue  of  the  general  juris- 
diction of  the  court. 

It  must  be  borne  in  mind,  that  the  troubles,  as  they  are  called  in 
England,  commenced  with  the  execution  of  Charles  L  on  the  30ih  of 
January,  1648-9,  and  terminated  with,  the  restoration  of  Charles  II. 
on  the  29th  of  May,  1660. 

In  the  year  1631,  the  case  of  Lasbrook  v.  Tyler ^  was  decided,  in 
which  alimony  was  allowed,  "^  and  also  the  benefit  of  a  bond  given  be- 
fore marriage."  But  for  what,  or  to  whom,  the  bond  was  given  does  not 
appear  in  the  report. 

The  case  of  Mhton  v.  Mhton^  in  1650,  next  occurred.  This  wa» 
during  the  troubles ;  and  the  decree  was  certainly  pronounced  by  vir- 
tue of  the  general  powers  of  the  court ;  there  appearing  to  be  no  sfic 
cial  authority  delegated  to  the  commissioners,  and  the  suit  being  men- 
tioned as  one  in  the  ordinary  mode  of  proceeding.  The  whole  case  ia 
reported  in  the  following  words :  ^'  The  plaintiffs  suit  is  to  be  relieved 
against  the  defendant  her  husband,  for  alimony,  wliich  upon  several 
long  hearings  and  all  considerations  imaginable  taken  in  this  causef 
being  a  case  of  great  consequence  and  between  persons  of  quality, 
the  defendant  refusing  to  comply  with  the  court's  mediation,  this 
court  decreed  the  defendant  to  pay  to  the  plaintiff  300/.  per  ann.  so  long 
as  they  lived  apart."  It  is  observable  that  this  is  the  only  case  decided 
during  the  troubles  which  is  reported  as  of  the  timct  when  the  original 
decree  was  pronounced.  The  cases  of  Russel  v.  BodvU^  and  of  Whore- 
wood  V.  W/iorewood,  came  on  after  the  restoration,  on  disUnct  and  col- 
lateral points,  and  long  after  the  time  of  pronouncing  the  o!'iginal  de- 
crees. It  is  remarkable,  too,  that  in  none  of  the  books  is  the  fad  men* 
tioned  that  special  powers  were  given  to  the  commissioners,  except  in 
cases  in  chancery.  From  which  circumstance  it  may  fairly  be  inferred 
that  the  reporter  was  mistaken, 

Opposed  to  the  dictum^  in  cases  in  chancery^  is  the  testimony  of 
Shonvert  who  states  in  general  terms,  that  during  the  troubles  the  judges 
were  of  opinion  that  the  court  of  chancery  bad  jurisdiction,  there  beiiig 
mo  sfiritual  court.  The  other  assertion  of  this  reporter,  that  the  court 
of  chancery  would  allow  demurrers  to  bills  for  alimony,  brought  after 
the  restoration,  is  not  warranted  by  a  single  case.  On  the  contrary! 
the  cases  of  UlUiams  v.  Calloiv^  in  1717  (2  Vem,  752)  and  Watkyns  v. 
Watkyjis^  in  1740  (2  Mk,  98)  with  many  others,  decided  after  the  res- 
toration, prove  that  such  bills  have  been  entertained.  The  doctrine 
laid  down  in  the  text  of  Treatise  cf  Equity  (on  which  Fonblanque  has 
commented)  that  the  wife  may  have  a  separate  maintenance  from  her 
husband,  ^^  by  decree,  for  ill  usage  or  alimony,''  may  be  considered  as 
the  settled  rule  of  equity.  See  Fonb,  B*  1.  c.  3.  s.,6.  p.  94.  Pliiiad. 
edit.  s 

At  the  commencement  of  the  troubles  in  England,  in  1648-9,  the 
lord  chancellor,  lord  keeper,  lords  commissioners  of  the  great  seal, 
master  of  the  roils,  and  other  officers  of  the  court  of  chanceryi  cer- 
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ttdnly  exercised  as  extensive  powers  as  any  of  theif  pfedecessora.  It 
was  not  until  the  year  1654,  that  an  act  of  parliament  passed,  for  limit* 
ing  the  jurisdiction  of  the  high  court  of  chancery,  and  regulating  its 
proceedings  (see  ScobeU'a  acts,  part  2,  p.  324.)  But  this  act  is  per* 
fectly  silent  as  to  the  general  jurisdiction  of  the  court,  leaving  it  as  it 
stood  before ;  and  merely  regulates  the /^rac/icr^  and  restraina  the  ex- 
ercise of  jurisdiction  in  >znicuZar  cases;  such  as,  that  no  relief  should 
be  given  against  a  bond  for  the  payment  of  money ;  (sect.  43.)  that 
no  trust  or  agreement  concerning  lands  should  be  relieved,  unless  it 
be  contained  in  writing,  or  possession  had  gone  with  the  party  claim- 
ing the  trust ;  (sect  44.)  that  no  relief  should  be  given  upon  averment 
of  any  intention  in  a  deed,  unless  it  appear  by  the  deed  itself;  (sect.  45*) 
that  chancery  should  relieve  in  no  case,  where  the  party  could  have 
relief  at  law;  (sect.  46.)  that  no  decree  should  be  made  against  an  act 
of  parliament;  (sect.  47.)  that  legacies  should  be  sued  for  at  common 
law,  and  not  in  chancery  ;  (sect.  48.)  that  no  relief  should  be  given  on 
a  mortgage  after  three  years  forfeiture,  unless  on  a  new  agreement, 
or  in  cases  of  infancy,  fccc.  (sect.  49.)  that  after  possession  of  the  mort- 
gagee, by  recovery  at  law,  he  should  not  be  put  to  account  for  the  pro- 
fits, uiUess  by  special  agreement  in  writing,  &c.  (sect.  50.)  These 
clauses,  together  with  all  the  others  in  the  same  act,  are  merely  re* 
strictr»€  of  the  general  powers  of  the  court ;  but  not  a  word  is  said 
al>out  aUnumy  ;  and  the  chancellor,  keeper,  or  commissioners  of  the 
great  seal,  for  the  time  being,  were  directed  to  enforce  the  due  execu- 
tion of  the  act  (see  sect.  67.  p.  332.)  Even  if  this  act  had  extended 
to  cases  of  alimony,  still  it  must  be  recollected  that  the  case  of  Mhton 
V.  Aahton  waa  decided  in  1650,  four  yean  brfjre  the  act  fiaasedy  and 
consequently  under  the  general  jurisdiction  of  the  court. 


ALLEGIANCE. 


I.  ALLEGIANCE  is  the  tie  or  ligamen  which  hinds  the  subject  or 
citizen  to  the  state,  in  return  for  the  pi*otection  offered  ( \  Bl,  Com,  366.) 
And  it  is  either  natural  or  local :  the  former  is  said  by  most  of  the 
English  jurists  to  be  fierfietual;  is  due  from  every  man  bom  within 
the  dominions  of  the  soverei^;n  immediately  on  his  biith ;  and  cannot 
be  forfeited,  cancelled,  or  altered,  by  any  change  of  time,  place  or 
circumstance ;  not  even  a  residence  abroad  and  swearing  allegiance  to 
fiuiother  government  (Unci,  369.)  But  this  position  has  been  ably  and 
satiafactorily  combated  by  others  (sec  Locke  on  civil  government^  sect. 
1 15,  5cc,  Stdney  on  gGrvemment^  vol.  2.  c.  3.  s.  36.  I'ucker^s  Black,  vol.  i. 
part  3,  note  k.)  Local  allegiance  b  due  from  an  alien  or  stranger,  so 
long  as  he  continues  and  receives  the  protection  of  the  government, 
but  ceases  the  instant  that  he  leaves  it.     t  Bl.  Com,  370. 
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2.  By  the  ancient  law,  every  man  of  the  age  of  twelve  yeafs,  or  op* 
wards,  ought  to  take  the  oath  of  allegiance  (1  Corny.  t>ig.  "  AtLsoi* 
ABTcfc,'*  B.  1.)  But  women  were  not  compellable  to  take  it.  &ee  T,L. 
tit. «  Waive." 

3.  And  by  the  laws  of  Virginity  no  person  shall  act  in  any  office* 
legislative,  executive,  or  judiciary,  before  he  shall  have  given  assurance 
of  fidelity  to  the  commonwealth,  and  have  taken  the  oath  adapted  to 
his  office  f  1  Rev.  Code^  p.  55.  s.  2.)  The  oaths  to  be  taken  by  anietn* 
ber  or  officer  of  either  house  of  the  general  assembly  may  be  admiii* 
istered  by  any  member  of  the  privy  council,  and  certified  to  the  clerk 
of  such  house  ;  and  those  to  be  taken  by  any  other  person,  if  not  other* 
wise  directed,  to  be  administered  in  some  court  of  record,  or  somd 
judge  or  justice  thereof.    Ibid,  sect.  6. 

N0TB....H0W  a  citizen  of  Virginia  may  expatriate  himself,  see  tit. 
^«  Aliens." 


AMENDMENT. 


UNDER  this  head  it  is  proposed  to  consider  the  doctrine  of  amend- 
ments in  criminal  prosecutions  and  penal  actions,  only. 

It  had  long  been  settled,  that  none  of  the  statutes  of  amendments  ex- 
tended to  criminal  prosecutions,  or  actions  and  informations  on  penal 
statutes ;  and  that  no  amendment  could  be  admitted  in  such  cases,  but 
what  was  allowed  in  civil  actions  at  the  common  law  (Haw.  B.  2.  c.  25. 
§  97.  1  Corny.  Dig. «  Amendment"  L^-  C.  1,]  [2.  C.  2.]  4  Burr.  2527.) 
And  what  amendments  were  allowed  at  the  common  law  may  be  seen 
in  1  Corny.  Dig.  by  Rose,  tit.  «  Amendment,"  (A)  (B)  Doug.  114- 
2  Term  Rep.  707.  4  Term  Refi.  457.  To  remedy  the  inconvenience 
Arising  from  mere  formal  exceptions  to  indictments  and  informations, 
it  was  enacted  (at  the  session  of  1803)  ^<  that  after  the  verdict  of  twelve 
men,  no  judgment  on  any  indictment  or  information,  for  felony,  or  any 
other  offence  whatsoever,  shall  be  stayed  or  reversed,  for  any  supposed 
defect  or  imperfection  in  any  such  indictment  or  information,  so  as 
the  felony  or  offence  therein  charged  to  have  been  cpmmitted  or  done 
be  plainly  and  in  substance  set  forth,  with  convenient  certainty,  so  as 
to  enable  the  court  to  give  judj^ment  thereupon,  according  to  the  very 
right  of  the  cause,  any  former  law,  custom  or  usage,  to  the  contrary 
notwithstanding."    2  Rev,  Code,  38. 

It  is  the  constant  practice  for  the  grand  jury,  who  find  a  bill,  to 
amend  it,  by  their  own  consent,  in  a  matter  ef  form.  Hbitv,  B.  ff. 
c.  35.  s.  93. 
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APPEALS. 

}.  AN  appeal,  in  Us  common  legal  acceptation,  is  the  removal  of 
a  cause  fix>m  an  inferior  to  a  superior  jurisdiction. 

Appeals  by  the  party's  own  private  action,  for  a  supposed  criminal 
offence,  are  now  seldom  resorted  to  in  England,  and  were  never  adopt* 
ed  in  this  state.     See  Bav.  B.  2.  c.  23.  5  Burr.  2643. 

The  practice  of  appeals  in  dvil  case%  as  regulated  by  the  laws  of 
Virginia,  and  the  adjudications  of  our  superior  courts,  may  be  seen 
by  a  reference  to  the  Indexes  of  the  first  and  second  volumes  of  the 
Hcvised  Code^  and  of  the  several  books  of  reports  published  in  this 
state. 

2.  An  appeal  does  not  lie  from  a  judgment,  on  an  information  for 
a  misdemeanor.     3  Call,  4GI. 

3.  Nor,  from  an  order  of  a  county  or  corpomtion  court  for  binding 
out  an  apprentice,  or  for  rescinding  his  indentures.  1  Hen,  isr  Miinf, 
413. 


APPRENTICES. 

APPRENTICES  (from  a/iftrendre,  to  team)  arc  usually  bound  for 
a  term  of  years,  by  deed  indented,  or  indentures,  to  serve  their  mas- 
ters, and  be  muntained  and  instructed  by  them.     1  BL  Com,  426. 

/.  fFhomay  be  bound  apprentices  J  and  hi/ whom.  IL  The 
manner  in  which  they  shall  be  bound,  IIL  Reciprocal 
duties  of  master  and  apprentice.  IF.  Grievances  re- 
dressed. V.  Adjudged  cases  on  the  subject  of  appren- 
ticeships.    VI.  Precedents. 

I.  WHO  MAY  BE  BOUND  APPRENTICES,  AND  BY  WHOM, 

1.  «  Every  orphan,  who  hath  no  estate,  or  not  sufficient  for  a  main- 
tenance out  of  the  profits  (or,  where  such  orphans  are  of  tender  years, 
the  personal  estate  may  be  applied,  till  they  are  of  age  to  bind.  1  Rtv, 
Code^  323)  shall,  by  order  of  the  court  of  the  county  or  corporation  in 
which  he  or  she  resides,  be  boimd  apprentice  by  the  overseers  of  the 
poor,  until  the  age  of  twenty-one  years,  if  a  boy,  or  of  eighteen  years, 
if  a  girl,  to  some  master  or  mistress ;  who  shall  covenant  to  teach  the 
apprentice  some  art,  trade,  or  business,  to  be  particularized  in  thr 
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indeature)  as  also  reading  and  writiog;  and  if  a  boy,  cooimoD  arith- 
metic, including  the  rule  of  three,  and  to  pay  him  or  her  twelve  dol* 
lars,  at  the  expiration  of  the  lime ;  (or,  the  court  may  direct  the  over- 
seers of  the  poor  to  contract  for  a  sum  not  exceeding  twenty  dollars. 
1  Rerv.  Codcy  322)  and  the  indentures  of  such  apprentices  shall  be  filed 
in  the  office  of  the  clerk  of  the  county,  and  not  transferable  to  any 
person  whatsoever,  without  the  approbation  of  the  court  ( I  Eev.  Code^ 
1 73.)'*  But  "  it  shall  not  be  lawful  for  the  overseers  of  the  poor,  who 
may  hereafter  bind  out  any  black  or  nvukuto  orphan,  to  require  the 
master  or  mistress  to  teach  such  orphan  reading,  writing  or  arith- 
metic."    2  Rev.  CodCy  85 . 

2.  "  Any  guardian  may,  with  the  approbation  of  the  court  in  which 
his  appointment  shall  he  recorded,  and  not  otherwise,  bind  his  ward 
apprentice  to  such  person,  for  learning  such  art  or  trade,  andjvith  such 
covenants  on  the  part  of  the  master  or  mistress,  as  the  said  couit  shall 
direct ;  and  every  such  apprentice,  with  the  like  approbation,  or  any 
apprentice  bound  by  his  father,  may,  with  the  approbation  of  the  court 
of  that  county  in  which  the  father  shall  reside,  after  he  shall  be  sixteen 
years  of  age,  agree  to  serve  until  he  shall  be  twenty-four  years  of  age, 
or  any  shorter  time,  and  such  agreement,  entered  on  record,  shall  bind 
him."     I  Rev,  Code^  173. 

3.  "  Every  bastard  child  maybe  bound  apprentice,  by  the  overseers 
of  the  poor  of  the  district  for  the  time  being,  wherein  such  child  shall 
be  born  ;  every  male,  until  he  attains  twenty-one  years,  and  every 
female,  until  she  attains  eighteen,  and  no  longer ;  and  the  master  or 
mistress  shall  be  subject  to  the  conditions  prescribed  in  the  case  of  an 
apprentice."     Ibid,  184. 

4.  ^<  The  overseers  of  the  poor,  of  each  district,  shall  monthly  make 
returns  to  the  court  of  their  county  of  the  poor  orphans  in  their  dis- 
trict, and  of  such  children  within  the  same,  whose  parents  they  shall 
judge  incapable  of  supporting  them,  and  bringing  them  up  in  honest 
courses  ;  and  the  court  is  authorised  to  direct  the  overseers,  or  either 
of  them,  to  bind  out  such  poor  orphans  and  children  apprentices,  to 
such  persons  as  the  court  shall  approve  of,  until  the  age  of  twenty-one 
years,  if  a  boy,  or  eip^hteen  years,  if  a  girl,  on  the  terms  prescribed  by 
the  above  act."    lirid.  182. 

II.  THE  MANNER  IN  WHICH  THEY  SHALL  BE  BOUND. 

1.  One  cannot  be  bound  an  apprentice  without  deed  (I  Salk,  68.] 
And  it  was  once  held,  that  he  could  not  be  discharged  without  deed  : 
{Ibid,)  but  it  has  since  been  determined  otherwise ;  and  that  the  in- 
dentures may  be  cancelled  by  parol  agreement.     I  Term  Rr/t.  \  39. 

^  2.  By  the  common  law,  the  covenant  or  oblie:atJon  of  an  infant,  for 
his  apprenticeship,  will  not  bind  him,  so  as  to  give  the  master  an  action 
for  breach  of  covenants  contained  in  th*-  inclen»ures  (Cro,  Car  179.) 
But  it  IS  customat'y  for  the  parent,  or  some  friend,  to  become  party  to 
the  indenture ;  and  their  covenants,  on  behalf  of  the  infant,  will  bind 
them.    Sec  8  Mod.  190.  Doug.  500. 
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3.  But  a  covenant  between  the  master  and  a  third  person,  the  ser- 
vant not  being  a  partj,  makes  no  apprenticeship.     2  &tj/k.  479, 

4.  As  the  infant  may  be  h^und  by  indenture^  so  the  apprenticeship 
may  be  determined  by  consent  of  all  the  parties  concerned  ;  which,  in 
the  case  of  parish  poor  children,  includes  ihe  parish  officer  ;  in  other 
casesy  the  father  (or  guardian)  master,  and  infant.  Burr,  Seitie,  Co. 
562,  766.     See   1   East,  59.  73. 

5.  But  an  infant  bound  apprentice  cannot,  by  his  own  act,  put  an 
end  to  the  contract  at  any  time  during  his  minority.  Ptr.  Ld,  J^m- 
yon.     6  Term.  Refi,  ^^^, 


1  f* 


III.    RECIPROCAL   DUTIES    OF  MASTER   AND 
APPRENTICE. 

1.  A  master  may  by  law  correct  his  apprentice  for  negligence  or 
other  misbehaviour,  so  it  be  done  with  moderation.    1  BL  Com.  428* 

2.  Where  an  apprentice  became  lame,  and  had  the  king's  evil,  and, 
in  the  opinion  of  the  surgeons,  incurable^  it  was  held  that  the  mas- 
ter could  not  be  dischatged  ;  for  he  lakea  his  appreouce  for  better  for 
worsCf  and  is  to  provide  for  him  in  sickness,  and  in  health,  1 ,  Sir, 
99. 

3.  The  roaster  cannot  compel  his  apprentice  to  go  beyond  sea, 
except  he  go  with  him,  unless  it  be  expressly  so  agreed,  or  the  nature 
of  apprenticeship  import  it  ;  as,  if  the  master  be  a  marine r^  or  mcr* 
chant  adventurer.    Brovmi,  67.*  Hob,   134* 


lY.  GRIEVANCES  REDRESSED. 

1.  <*  The  court  of  every  county,  city,  or  borough,  shall  at  all  times 
receive  the  complaints  of  apprentices,  being  citizens  of  any  one  of 
United  States  of  America,  who  reside  within  the  jurisdiction  of 
such  court,  against  their  masters  or  mistresses,  alledging  undeserv- 
ed or  immoderate;  correction,  insufficient  allowance  of  food,  raiment, 
or  lodging,  or  want  of  instruction,  and  may  hear  and  deteimine 
such  cases  in  a  summary  way,  making  such  orders  thereupon,  as 
in  their  judgment  will  relieve  the  party  injured  in  future,  or  remov- 
ing the  apprentices,  and  binding  them  to  other  masters  or  mistres- 
ses, ^vhen  it  shalt  seem  necessary  ;  and  may,  also,  in  the  same  man^ 
ner  hear  add  determine  complaints  of  masters  or  mistresses  against 
their  apprentices,  for.  desertion  ^vithout  good  cause."  l .  Rev*  Code 
174. 

2.  An  apprentice  bound  to  the  sea -service,  and  deserting  in  any 
port,  may  be  appreliended  by  warrant  from  a  magistrate,  and  com- 
mitted to  prison  till  ilie  vessel  be  retidy  to  depart,  or  the  master  shall 
require  his  discharge.  But  if  it  shall  appear  that  the  apprentice  had 
been  cruelly  or  improperly  treated  while  on  board,  the  magistrate  may 
discharge  him-     See  2  i?n%  Code   78.  79.  p 
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3.  On  the  complaint  of  an  apprentice»  the  master  or  miatresa  should 
be  summoned  ;  and  orders  of  sessions  in  England  have  been  quashed, 
because  it  did  not  appear  that  the  master  had  been  summoned^  or  was 
t>re8ent.    See  \.  Str,  U3.    2.  Str.  10 13. 

V.  ADJUDGED  CASES  ON  THE  SUBJECT  OF 
APPRENTICESHIPS. 

K  An  apprenticeship  is  a  personal  trust  between  the  master  and 
servant)  and  determines  by  the  death  of  either  of  them.  By  such 
event  the  end  and  design  of  the  apprenticeship  cannot  be  obtained  ; 
and  it  may  be  the  executor  is  of  another  trade.  But  it  would  be  very 
hard  to  construe  the  death  of  the  master  to  be  a  discharge  of  the  co- 
venants ;  for  though  the  covenant  for  instruction  fails^  he  still  continues 
an  appr^tice  with  the  executor  as  to  maintenance  ;  who  is  liable  iix 
an  action  of  covenant^  but  not  to  an  order  of  session^  for  maintenance* 
.  And  the  executor  is  liable  in  covenant^  if  he  does  not  instruct  him,  or 
find  him  another  niAaler.      1   Salk.  66. 

3.  But  it  has  been  held  that  an  apprentice  was  not  bound  to  serve 
the  executrix  of  the  master  ;  though  the  assets  are  liable  on  the  mas- 
ter's covenants  to  maintain.  S  Str.  1 266.  For  covenant  lies  against  an 
executor  in  every  case*  though  not  named,  unless  it  be  such  a  coven- 
ant as  is  to  be  performed  by  the  person  of  the  testator,  which  an  exe- 
cutor cannot  perform.     Cro,  Eliz,  553. 

3.  If  a  master  license  his  apprentice  to  leave  him,  he  cannot  after 
recall  that  license.     Mod.  Ca,  70. 

4.  The  master  is  entitled  to  all  that  the  apprentice  shall  earn  ;  con- 
sequently, if  he  runs  away  and  goes  to  a  different  butuness,  the  master 
is  entitled  to  all  his  earnings.     1   Ves.  83. 

5.  Inticing  away  an  apprentice  from  his  master  is  not  an  offence  of 
a  public  nature,  for  which  an  indictment  will  lie.     6.  Mod.  182. 

6.  An  appeal  will  not  lie  from  an  order  of  court  for  binding  out  an 
apprentice,  or  rescinding  his  indentures.    1.  Hen.  and  ilfun/*.  4 12. 

VL  PRECEDENTS. 

{A.)  Indenture  of  an  apprentice  bound  by  the  overseers 
of  the  poor ^  under  an  order  of  court. 

*^  This  Indentin-e  made  this  day  of  in  the  year  of  our 

Lord  between  A  B,  and  C  D,  overseers  of  the  poor  of  district, 
in  the  county  of  of  the  one  part,*  and  A  M,  of  said  county,  of  the 

other  part,  witnesseth,  that  the  said  A  B,  and  C  D,  overseers  of  the 
poor  as  aforesaid,  by  virtue  of  an  order  of  the  court  of  the  aforesaid 
county,  bearing  date  the  day  of  in  the  year  have 

put,  placed  and  bound,  and  by  these  presents  do  put,  place  and  bind 
A  P,  of  the  age  of  years,  to  be  an  apprentice  with  him  the  said 

A  M,  and  as  an  apprentice  with  him  the  said  A  M  to  dwell  from 
the  date  of  these  presents,  until  the  said  A  P  shall  come  to  the 
age  of  21  yearsj  (or,  if  a  female,  until  the  said  A  P  shall  come  to  the 
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iige  of  18  years)  accorditig  tothe  act  of  the  General  Asseinbljrin  that 
case  made  and  provided.  By  and  diuing  all  which  time  and  term,  the 
smd  A  P  shall  the  said  A  M)  his  said  master,  well  and  faithfully  serve 
in  all  such  lawful  husiness  as  the  said  A  P  shall  be  put  unto  by  his 
said  master,  according  to  the  power  wit  and  ability  of  him  the  said  A 
P,  and  honestly  and  obediently  in  all  things  shall  behave  himself  to- 
wards his  ssdd  master,  and  honestly  and  orderly  towards  the  rest  of 
the  family  of  the  said  A  M.  And  the  said  A  M,  for  his  part,  for  hioa- 
self,  his  executors^  and  adminbtrators,  doth  hereby  promise  and  co- 
venant to  and  with  the  said  overseers  of  the  poor,  and  every  of  themy 
their  and  every  of  their  executors  and  administrutors,  and  their  and 
every  of  their  siKcessors  for  the  time  being,  and  to  and  with  the  said 
A  P,  that  he  the  said  A  M  shall  the  said  A  P,  in  the  crafty  mystery 
and  occupation  of  a  ,  which  he  the  said  A  M  now  useth,  after 

the  be^st  manner  that  hie  can  or  may  teach,  instruct  and  inform, 
or  cause  to  be  taught,  instructed  and  informed,  as  much  as  there^  * 
unto  belongeth,  or  in  any  wise  appertaineth  :  And  that  the  said  A 
M  shall  also  find  and  allow  unto  the  said  apprentice  sufficient  meat, 
drink,  apparel,  washing,  lodging,  and  all  other  things  needful  or  meet 
for  an  apprentice  during  the  term  aforesaid  :  Jind  also  that  the  said  A 
My  shall  teachy  or  cause  to  be  taught  to  the  said  AP^  readings  writing^ 
and  common  arithmetic^  including  the  rule  of  three  ;*  and  wHl  moreo- 
ver pay  to  the  said  A  P  the  sum  of  t  dollars,  at  the  ex^nration 
of  the  aforesaid  term.  In.  witness  whereof  the  parties  to  these  pre- 
sents have  interchangably  set  their  hands  and  se^ls  the  day  and  year 
first  above  written.  a!^ 

(A)    Indenture  of  an  apprentice  bound  together  with 

his  father. 

This  Indenture  made  this  day  of  in  the  year  of  our 

Lord  between 

A  F,  and  B  S,  of  the  county  of  of  the  one  part,  aod  D  M,  of  the 

said  county,  of  the  other  part,  witnesseth,  that  the  said  B  S  volunta- 
rily, and  \|(ith  the  approbadon  of  the  said  A  F,  his  father,  hath  put, 
placed  and  bound  himself,  and  by  these  presents  doth  put,  place  and 
bind  himself  to  be  an  apprentice  with  him  the  said  D  M,  and  as  an 
apprentice  with  him  the  said  D  M  to  dwell,  till  the  said  B  S  shall 
attain  the  age  of  2 1  years,  which  will  be  on  the  day  of  in 

the  year  During  all  which  term  the  said  A  F,  and  B  S,  do 

covenant  and  agree  to  and  with  the  said  D  M,  that  the  said  BS  the 
said  D  M  shall  well  and  faithful  serve,  in  all  such  lawful  business  as 
the  said  B  S  shall  be  put  unto  by  his  said  master,  according  to  the 
best  of  the  power,  wit,  and  abiUtyofhim  the  said  B  S,  and  honestly 

*  If  the  apprentice  be  a  black  or  mulatto  orphan,  oiait  the  part  in  italics.     Hiv, 
Code  85;  if  a  female,  omit  what  relates  to  arithmetic.    1  £ev.  Cod   173* 

I  If  there  be  no  special  directions  of  the  court,  the  blank  must  be  filled  with 
the  word  "twelve.*'    SeeXFet.  CodeVfZ.  and  Ibid,  .*^22. 
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and  obedittidjr  shall  behave  himself  towards  the  sud  D  M,  and  honestly 
and  orderly  towanls  the  family  of  the  said  D  M.  And  the  said  D  My  on 
his  part,  doth  covenant  and  agree  to  and  with  the  said  B  S,  that  he  the 
said  O  M  will  well  and  truly  instruct  the  said  B  S,  in  the  att  or  mystery 
of  a  I  which  the  si^d  D  M  now  foUoweth,  and  will  use  all  due 

diligence  to  make  the  said  B  S  as  perfect  in  the  sud  art  or  mystery 
of  a  as  possible.    And  that  the  said    D  M  will  allow  to  the 

aaid  B  S,  good  and  sufficient  meat,  drink,  apparel,  washing;,  lodging,  and 
all  other  things  suitable  for  an  apprentice  during  the  said  term.  And 
alsoi  flee,  {i/i^  ftarHes  may  iruert  any  other  covenants  which  may  be 
agreed  an.)  In  witness  whereof  the  parties  to  these  presents  have 
hereunto  set  their  hands  and  affixed  their  seals  the  day  and  year 
first  above  written. 

tcj*  For  proceeduigs  in  the  case  of  Apprentices  deserting  from  . 
vesscisi  See  title «(  Ssambm." 


APPROVER. 

Approvement  is  when  a  person  indicted  of  treason  or  felony,  and 
arrai^ed  for  the  same,  doth  confess  the  fact  before  plea  pleaded,  and 
appeds  or  accuses  athers,  his  accomplices  in  the  crime,  in  order  to  ob- 
tain his  pardon.  Ii^^is  case  he  is  called  an  afifirover  or  prover,  firo^ 
batory  and  the  party  appealed  or  accused  is  called  the  afifiellee,  4  BL 
Com.  329. 

But  this  practice  has  long  been  disused  Li  England  (4  BL  Csm,  330) 
and  is  expressly  prohibittwi  by  the  laws  of  Virginia,  which  declare. 
That «  Approvers  shall  never  be  admitted  in  any  case  whatsoever.'* 
1  JRev.  Code  106. 

From  the  ancient  tow  of  approvement  has  sprung  the  modern  and 
analogous  tuagcy  in  England,  of  admitting  accomplicea.  Mac  Milly'9 
£v,  183.  But  an  accomplice  is  not  there  admitted  of  course  ;  and 
only  where  the  indictment  cannot  be  supported  without  his  evidence 
{leid,  203)  It  is  almost  an  invariable  rule  to  recommend  a  prisoner 
convicted  on  the  sole  testimony  of  an  accomplice  to  the  mercy  of  the 
crown.  (Ibid.)  For  there  are  such  strong  objections  to  the  credibi- 
lity of  a  witness  who  swears  to  save  his  own  life,  that  it  Would  be  hard 
to  punish  any  person  on  his  evidence.    Seel  ffaie  so'5« 
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When  the  offender  either  appears  voluntarily  to  an  indictment,  or 
%vas  before  in  custody,  oris  brought  in  upon  cnniinalprocess>  to 
answer  it  in  the  proper  court,  he  is  immediately  to  be  arraigned 
thereon.  4  BL  Com,  322. 

To  arraign,  is  nothing  else  but  to  call  the  prisoner  to  the  bar  of  the 
court,  to  anstver  the  matter  charged  upon  him  in  the  indictment. 
Ibid. 

The  prisoner  on  his  arraignment,  though  under  an  indictment  of  the 
highest  crime,  must  be  brought  to  the  bar  without  irons,  and  all  man- 
ner of  shackles,  or  bonds,  unless  there  be  a  danger  of  escape,  and 
then  he  may  be  brought  with  irons.     2  Hale  219* 

'  Also  there  is  no  necessity  that  a  prisoner,  at  the  time  of  his  arraign- 
ment, hold  up  his  hand  at  the  bar,  or  b^  commanded  so  to  do  ;  for  this 
is  only  a  ceremony  for  making  known  the  person  of  the  offender  to 
the  court ;  and  if  he  answers  that  he  is  the  same  person  it  is  all  one. 
Haw,  B.  2.  c.   28.  s.  2. 

Accordingly,  in  the  case  of  the  King  v.  BadcHffe^  the  prisoner  re- 
fusing to  hold  up  his  hand>  the  ceremony  was  dispensed  with.  I  Bl, 
Refi.  3, 


ARREST.* 

AN  arrest,  in  law,  signifies,  the  restraint  of  a  man's  person,  de- 
priving him  of  his  own  will  and  liberty,  and  binding  him  to  become 
obedient  to  the  will  of  the  law  :  and  it  may  be  called  the  beginning  of 
imprisonment.  Lamb.  93. 

tjnder  this  title  (which  will  chiefly  be  confined  to  arrests  in  crimi- 
nal cases)  I  shall  shew, 

L  Who  may  or  may  not  he  arrested.  IL  For  what 
causes  ofsuspicfon  an  arrest  may  be.  IIL  By  -whom 
the  arrest  shall  he  made*  IF.  Tfie  manner  of  an 
arrest.     V.    What  is  to  be  done  after, the  arrest. 

I.  WHO  MAY  OR  MAY  NOT  BE  ARRESTED. 

Persons  privileged  from  arrest  in  ^ivil  cases  are, 

I.  All  persons  on  Sunday.     1  Rev.  Code  122. 

2^.  Persons  going  to,  returning  from,  or  attending  their  duty  at 
any  muster  of  militia.  (2.  Rev.  Cpde  55)  or  any  election  of  mem- 
bers of  the  state   legislature  ;    or   of  the    United  States  ^  or  oi 
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electors  to  vote  for  a  PreiideDt ;  witnesses  duly  summooed,  and 
attending  on  any  survey  or  arbitrati(»)  made  by  order  of  courts  or  on 
commissioners  appointed  to  take  depositibns  in  the  case  of  contested 
elections ;  unless  the  process  be  issued  for  treason,  felony,  riot,  breach 
of  the  peace,  or  an  esc£^  out  of  prison  or  custody*  1  litv.  Code 
122. 

3.  Witne98€9  attending  at  court,  8cc.  being  duly  summoned,^  and  ac- 
tually  a  witness  in  the  cause  expressed  in  the  Bubpjtna^  are  privileged 
during  their  attendance,  and  in  coming  to  and  returning  from  thence, 
allowing  one  day  for  every  twenty  miles  from  their  places  of  abode, 
i  Rev,  Code  278. 

4.  The  same  privilege  is  allowed  to  electoral    lUd.  20. 
^  5.  Also  to  ^mw/^/Mror*.    lidd,  100. 

6.  And  to  members  of  the  General  jiaaembly^  during  whose  privilege 
process  in  which  they  are  parties  shall  be  suspended;  if  delivered 
by  privilege  from  execution,  they  shall  return  as  soon  as  the  privilege 
ceaseth,  or  be  liable  to  an  escape.     Ibid,  22. 

7.  The  Governor  ,•  Members  (^  the  Privy  Council  ;  Judge*  of 
the  Sufierior  Courts  ;  and  the  Sheriff  o{  any  county,  during  his  con- 
tinuance in  office,  cannot  be  arrested  by  the  ordinary  process  ;  but 
instead  thereof  a  summons  shall  issue,  &c.  (1  Rerv.  Code  77,)  And 
in  all  such  cases,  after  judgment,  and  the  return  of  ^Jieri  faciaa^  by 
the  sheriff  of  the  county  in  which  the  defendant  resides,  that  no  effects, 
or  not  sufficient^  are  to  be  found,  a  cafnaa  ad  satisfaciendum  may  issue, 
as  in  other  cases.    Ibid, 

8.  Any  minister  of  religion  licensed  according  to  the  rules  of  his  sect, 
who  has  taken  the  oath  or  affirmation  of  fidelity  to  the  commonwealth, 
while  he  is  publicly  preaching  or  perfoi-ming  religious  worship,  in 
any  church,  meeting-house,  &c.     Ibid.  276. 

9.  A  corporation  cannot  be  arrested^  but  the  process  \&ixdiatringqs. 
3  Salk.  46. 

|C7*  In  England,  it  is  held  to  be  a  privilege  of  the  court,  that  no 
persons  who  have  any  relation  to  a  suit  which  calls  for  their  atten* 
dance,  as  suitors,  bail,  Sec.  shall  be  arrested,  while  going  to,  attend- 
ing at,  or  returning  from  court.  See^  W.  BL  Reji.  1113.  1193. 
1.  H.  BL  636. 

II.  FOR  WHAT  CAUSES    OF  SUSPICION  AN  ARREST 

MAY  BF.. 

The  causes  of  suspicion,  which  are  generally  held  sufficient  to  jus- 
tify the  arrest  of  an  innocent  person,  are  thesfe  which  follow  : 

(1)  The  common  fame  of  the  country  ;  but  it  ought  to  appear  up- 
on evidence,  in  an  action  brou^t  for  such  arrest,  that  such  fame  had 
some  probable  ground.     Haw.  B,  2.  c.  12.  s,  9. 

(2)  The  being  found  in  such  circumstances  as  induce  a  strong  pre- 
sumption of  guilt ;  as  coming  out  of  a  house  wherein  murder  hatb 
been  committed,  with  a  bloody  knife  in  his  hand ;  or  being  found  in 
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{Kissesskin  of  anf  part  of  goods  stolen,  without  being  able  to  give  a 
probable  account  of  coming  honestly  by  them.     Ilfid,  s.  12. 

(3)  The  behaving  in  such  a  manner  as  betrays  a  consciousness  of 
guilt ;  as  where  a  roan  accused  of  felony,  on  hearing  that  a  warrant  is 
taken  out  against  him,  doth  abscond.  Jbid,  s.  1 3*  But  he  is  not 
thereby  guilty.     Haw.  B,  2.  c.  17.  s.  3. 

(4)  The  being  in  company  with  one  known  to  be  an  offender,  at  ^ 
the  time  of  the  offence,  or  generally  at  other  times  keeping  company 
ivith  persons  of  scandalous  reputations.     Haw,  B.  2.  c«  12.  s.  11. 

(5)  The  living  an  idle,  vagrant,  and  disorderly  hfe,  without  having 
any  visible  means  to  support  it.    lind,  s.  10. 

(6)  The  being  pursued  by  hue  and  cry.   Rid.  s.  e.Jn  2  Inst.  52. 
It  had  been  generally  held  that  no  such  causes  of  suspicion,  as  any 

of  the  above,  would  justify  the  apprehension  of  a  person,  in/  any  body^ 
ifnofclwty  had  been  actually  committed  ;  unless  in  the  case  of  hue  and 
cry.  {^Haw.  B.  2.  c.  12.  s.  16).  But  it  has  since  been  determined, 
that,  on  Q.  given  charge  of  felony,  the  officer  is  justified  in  making  the 
arrest,  though  the  goods  were  not  found,  on  a  search  warrant,  and 
the  jury  find  that  no  felony  was  committed  :  and  that  he  that  makes 
the  charge  is  alone  liable  ;  the  officer  having  done  nothing  but  his 
duty.    Doug.  359. 

So,  it  has  been  decided  that  a  constable  or  other  peace  officer  may 
justify  an  arrest  for  felony,  on  firobabU  evidence  that  a  felony  has  been 
actually  committed,  although  no  positive  charge  be  made.  3  JL 
Haw.  162. 

III.    BY  WHOM  THE  ARREST  SHALL  BE  MADE. 

1.  If  a  justice  see  a  felony  or  other  breach  of  the  peace  committed 
in  his  presence,  he  may  in  his  own  person  apprehend  the  felon,  and 
so  he  may  by  word  command  any  person  to  apprehend  him,  and  such 
command  is  a  good  warrant  without  writing  :  but  if  the  same  be  done 
In  his  absence,  then  he  must  issue  his  warrant  in  writing,  under  seal. 
2  Hale.  86.    2  Imt.  52.     1  Hale  587.     4  Bl.  Com.  292. 

2.  So  in  like  cases  may  sheriffs,  coroners,  constables  and  watch-* 
men  arrest  without  warrant.    Ibid. 

3.  And  all  persons,  who  are  present  when  a  felony  is  committed, 
•r  a  dangerous  wound  given,  are  bound  to  apprehend  the  offender, 
on  pain  of  being  fined  and,  imprisoned  for  tlieir  neglect,  unless  they 
were  under  age  at  the  time.     Haw.  B.  2.  c.  12.  s.  1. 

Also,  every  private  person  is  bound  to  assist  an  officer  demanding 
his  help  for  the  taking  of  a  felon,  or  the  suppressing  of  an  affray,  &c. 
Jbid.  s.  7.  And  if  he  have  a  prisoner  in  his  keeping,  arrested  on  sus- 
picion of  treason,  murder  or  felony,  and  negligently  suffer  him  to  es- 
cape, before  commitment,  he  may  be  fined.     1  Bev.  Code  106.  1 19. 

4s  If  an  affray  be  made  to  the  breach  of  the  peace,  any  man  may 
by  warrant  in  law  (i.  e.  without  a  warrant  from  a  justice,)  restrain  any 
of  the  offenders,  to  the  end  the  peace  may  be  kept ;  but  after  the  af< 
fray  is  ended,  they  cannot  be  arrested  without  express  warrant. 
2  Im$.  52.  . 
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JHtturto  w  have  cbmidtred  an  arrest  wiiTadvT  warrant ;  we  Are  next 
tc  treat  of  it  wirnd  warrant, 

1.  |C7*  For  what  is  to  be  done  previously  to  granting  a  warrant, 
see  title  war«.aht. 

S.  The  warrant  is  ordinarily  directed  to  the  sheriiTor  constable,  and 
they  are  indictable,  and  subject  to  a  fine  and  iniprisonment,if  they  ne- 
glect or  refase  it.     I  Hale  5H\. 

3.  If  it  be  directed  to  the  sheriff  he  may  command  his  under  sheriff 
to  exetutc  it ;  but  every  other  person  must  personally  execute  it  j 
yet    any  one  may  lawfully  assist  him.     Haw.'S^,  3.c.  13.    s.  29. 

4.  If  a  warrant  be  generally  directed  to  all  constables,  no  one  can 
execute  it  out  of  his  own  precinct,  for  in  such  case  it  shall  be  taken 
respectively  to  each  of  them  within  their  several  districts,  and  not  to 
one  of  them  to  execute  it  within  the  district  of  another  ;  but  if  it  be  di- 
rected to  a  particular  constable,  he  may  execute  it  any  where  within 
the  jurisdiction  of  the  justice,  but  is  not  compellable  to  execute  it  out 
of  liis  own  precinct.      I .  L,  Raym,  546.       1  Hale  58  i.       2  Hale  1 10. 

5.  The  justice  that  issues  the  warrant  may  direct  it  to  a  private 
person  if  he  pleaseth,  and  it  is  good  ;  but  he  is  not  compensable  to  exe- 
cute it,  unless  he  be  a  proper  officer.     1   Hale  58 1. 

6.  If  a  warrant  is  directed  to  two  or  more  jointly^  yet  any  one  of 
them  alone  may  execute  it.    Dalt,  c.  169. 

IV.    THE  MANNER  OF  AN  ARREST. 

1.  The  officer  to  whom  a  warrant  is  directed  and  delivered  ought 
with  all  speed  and  secrecy  to  find  out  the  party,  and  then  to  execute 
the  worrant.    Dalt,  c.  169. 

2.  It  is  certainly  an  offence  of  a  very  high  nature,  to  oppose  one 
who  lawfully  endeavours  to  arrest  another  fpr  treason  or  felony.  Hau\ 
B.  2.  c.  17.  s.  1.      I  Hale  606. 

3.  An  arrest  in  the  night  is  good,  both  at  the  suit  of  the  common* 
wealth  and  of  the  citizen,  else  the  party  may  escape.    9  Co.  66. 

4.  A  justice  of  the  peace  cannot  authonse  the  arrest  of  a  felon  by 
a  warrant  issued  by  him  while  he  is  out  of  the  county  in  which  he  is 
justice  ;  although  the  felony  was  committed  in  the  county  in  which 
the  justice  resides.     1  Hale  580.  1. 

5.  A  private  person  cannot  raise  power  to  arrest  or  detain  a  felon. 
1   Hale  601. 

But  any  justice,  or  the  sheriff,  upon  just  cause,  may  take  of  the  county 
any  numl>er  that  he  shall  think  meet,  to  pursue,  arrest,  and  impri- 
son traitors,  murderers,  robbers,  and  other  felons  ;  or  such  as  do 
break,  or  go  about  to  break  or  disturb  the  commonwealth's  peace  : 
and  every  man  being  required,  and  not  aged  and  infirm,  ought  to  as- 
sist dnd  aid  thcm,on  pain  of  fine  and  imprisonment.    Dalt.  c.  17  K 

And  in  such  case  it  is  referred  to  the  discretion  pf  the  justice,  she- 
riff, or  other  officer,  what  number  they  will  have  to  attend  on  them, 
and  how  and  after  what  manner  they  shall  be  armed  or  otherwise  fur- 
nished.   Dalt,  c.   171. 
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6.  Aft  tt)  bteHkingop^n  doi>n,  la  order  to  apprehend  offei^ert,  Umt 
law  never  allows  any  such  extremities^  but  in  cases  of  necessity  ,  and| 
therefore^  ^o  one  can  justify  the  breaking  open  another's  door  to  make 
an  arrestf  unless  he  first  signify  to  those  in  the  house  the  cause  of  his 
coming,  and  request  them  to  give  him  admittance.  Haw.  B.  2.  r.  14. 

*•  I- 

But  where  a  person  authorised  to  arrest  another,  who  is  sheltered  ia 
a  house,  is  denied  quietly  to  enter  into  it,  in  order  to  take  him,  he 
may  justify  breaking  open  the  doors  in  the  following  instances. 

(I)  Upon  a  cafiias  grounded  on  an  indictment  for  any  crime  whatso- 
ever ;  or  upon  a  ca/tias  from  the  chancery  or  other  superior  court ;  or 
a  warrant  from  a  justice  to  compel  a  man  to  find  securities  for  the 
peace  or  good  behaviour.     Bdw.  B,  2.  r.  14.  9.  3. 

(3)  When  one  knovm  to  liave  committed  a  tFeason  or  felony,  or  to 
have  given  another  a  dangerous  wound,  is  pursued  either  with  or 
irithottt  a  warrant,  by  a  constable  or  private  person  :  but  where  one 
fies  under  a  firobable  gut/iicion  only,  and  is  not  indicted,  it  aeenu  that 
no  one  can  justify  the  breaking  open  doors  in  order  to  apprehend  him. 
{Haw,  B,  2.  c.  14.  s.  3.)  But  it  is  held  by  other  authoritiest  that 
firobaUe  cause  (/  stisfdcion  is  sufficient  to  justify  the  breaking  open 
doors,  as  much  as  if  there  was  an  expreaa  charge.  See  1  IMe  580| 
I.    %Hak\\7. 

And  not  only  the  person's  own  house  may  be  broken,  after  refusal 
to  open  the  door,  on  demand  made  and  information  given  of  the  cause 
of  the  arrest,  but  much  more  the  house  of  another  ;  /or  to  the  sheriff 
may  do  on  civil  ftrocest.  But  he  does  it  at  his  peril ;  fbr  if  the  fekm  be 
not  there,  he  is  a  trespasser  to  the  stranger  whose  house  it  is.  2  Hale 
117. 

But  it  seems  that  he  that  arrests  as  tLprivate  num^  barely  upon  sus- 
pidon  of  felony,  Cannot  justify  the  breaking  open  doors  to  arrest 
the  party  suspected,  but  he  doth  it  at  his  peril,  viz.  if  in  truth  he  be 
a  felon,  then  it  is  justifiable,  but  if  he  be  innocent,  it  is  not  justifiable. 

1  Haie  82. 

But  a  constable  in  such  case  may  justify,  and  the  reason  of  the  d^« 
ference  is  this  ;  because  that  in  the  former  case  it  is  but  a  thing  per- 
mitted to  private  persons  to  arrest  for  suspicion,  and  they  are  not 
punishable  if  they  omit  it ;  and  therefore  they  cannot  brtssk  open 
doors  ;  but  in  case  of  a  constable,  he  ts  punishable  if  he  omit  it  upon 
complaint.     2  Hale  92. 

(3)  Upon  a  warrant  from  a  justice  of  the  peace,  to  find  sureties  for 
the  peace  or  good  behaviour.     1  Hale  582.    2  Hale  117. 

(4)  On  a  warrant  to  search  for  stolen  goods,  the  doors  may  be  broke 
open,  if  the  goods  are  there ;  and  if  they  are  not  there,  the  constable 
seems  indemnified,  but  he  that  made  the   suggestion  is  punishable. 

2  Hale  c.  18.  p.   151. 

(5)  Where  forcible  entry  or  detainer  is  foui^d  by  inquisition  before 
justices  of  the  peace  or  appears  on  their  view.   Haw,  j8.  2.  c.  1 4. ».  6. 

(6)  On  z  ca/kas  utldgatum^  or  ca/uas/irojine.     Ibid,  ».  4. 

(7)  On  the  warrant  of  a  jusdce  of  the  peace  for  the  levying  of  a  for- 
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feihise)  in  executing  of  a  judgment)  or  conviction  for  it,  grounded 
on  any  statute,  which  gives  the  whole  or  any  part  of  such  forfeiture 
to  che  commonwealth.    Ibid,  s.  5. 

(8)  Where  an  affray  is  made  in  a  house»  in  the  view  or  hearing  of 
the  constable^  or  such  affrayers  take  shelter  in  a  house.     Ibid.  s.  8. 

(9)  If  there  be  disorderly  drinking  or  noise  in  a  house,  at  an  un- 
aeasonable  time  of  night,  especially  in  inns,  taverns,  or  alehouses,  the 
constable  or  his  watch,  deinanding  entrance,  and  being  refused,  may 
break  open  the  doors,  to  see  and  sui)|>re8s  the  disorder.    2.  Hale  95. 

(10)  Wherever  a  person  is  lawfully  arrested  for  any  cause,  and  af- 
terwards escapes,  and  shelters  himself  in  an  house.    Haw.  B.  2.  c. 

14.  s.  9. 

(in  But  upon  a  general  warrant,  without  expres^g  any  felony  or 
treason,  or  surety  of  the  peace,  the  officer  cannot  break  open  a  door. 
1  HaU  584. 

(12)  Neither  ought  doors  to  be  broke  open  to  take  a  person,  who 
is  required  to  take  certain  oaths  by  virtue  of  a  statute,  because  in  such 
case  the  warrant  is  not  grounded  on  a  precedent  offence.  Haw,  B.  2. 
c.  14.8.  11. 

(13)  In  a  civil  suit,  the  officer  cannot  justify  the  breaking  open  an 
outward  door  or  window  in  order  to  execute  process.  If  he  doth,  he 
is  a  trespasser.  But  if  he  findeth  the  outward  door  open,  and  enter- 
eth  tliat  way,  or  if  the  door  be  opened  to  him  from  within,  and  he  en- 

,  tereth,  he  may  break  open  inwaixl  doors,  if  pecessary,  in  order  to  exe- 
cute his  process.    FQ8t,T^\9, 

And  the  latter  part  of  this  rule  extends  to  cases  where  th^re  are  se* 
parate  apartments  in  the  same  house,  and  but  one  common  entry ^  by  an 
fmter  door  :  if  the  officer  gain  peaceable  admittance  at  ihat^  he  mBj 
break  open  the  door  of  a  lodger's  apartment^  to  execute  mesne  pro- 
cess.    Cowfi,  1. 

A  man's  house  is  his  castle  for  repose  to  himself  and  family  {PoibU 
319.)  Therefore  the  rule  must  be  confined  to  a  breach  of  the  house 
in  order  to  arrest  the  occujiiery  or  any  of  his  family^  who  have  their  domi- 
cile, their  ordinary  residence  there.  For  if  a  stranger,  whose  ordina* 
ry  residence  is  clsewhei*e,  upon  a  pursuit  taketh  refuge  in  the  house 
of  another,  this  is  not  his  castle,  he  cannot  claim  the  benefit  of  sanctu- 
ary in  it.  Fost,32Q.  And  the  same  law  applies  to  the  goods  of  a 
stranger  deposited  in  the  house  of  another,  to  avoid  an  execution.  See 
5.  Co.  93.  a. 

The  rule,  that  a  man's  bouse  is  his  castle,  must  also  be  confined  to 
arrests  in  thefrst  instance.  For  if  a  man,  being  legally  arrested  (and 
laying  h<^d  of  the  prisoner  and  pronouncing  the  words  of  arrest  is  an 
actual  arrest)  escapeth  from  the  officer,  and  taketh  shelter,  though  in 
his  own  house^  the  officer  may,  upon  fresh  suit,  break  open  doors  in 
order  to  Uke  him,  having  first  given  due  notice  of  his  business  and 
demanded  admission,  and  been  refused.     Fost,  320. 

K7*  And  let  it  be  remembered,  that  not  only  in  this  but  in  every 
case  where  doors  may  be  broken  open  in  order  to  arrest,  whether  in 
cases  crindnal  or  civile  there  must  be  such  notification,  demand,  and 
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refusal)  before  the  parties' concerned  proceed  to  that  extreonitf. 
JBnd. 
Hot  where  a  felony  hath  been  committed)  or  a  dangerous  wound  given  : 
or  even  where  a  minister  of  justice  cometh  armed  with  process 
founded  on  a  breach  of  the  peace,  the  party's  own  house  is  no  sanctu- 
ary for  him ;  doors  may  in  any  of  these  cases  be  forced,  the  notifica* 
tioD,  demand,  and  refusal  beforementioned,  having  been  previously 
.made.  The  rule,  therefore,  that  a  man's  house  is  his  castle,  must 
be  confined  to  the  case  of  arrests  in  civil  suits.    Ifiid. 

(14)  Finally,  in  all  tliese  cases,  if  an  officer,  to  serve  any  warrant, 
enters  into  a  house,  the  doors  being  open,'  and  then  the  doors  are 
locked  upon  him,  he  may  break  them  open,  in  order  to  regain  his  li- 
berty.    Haw.  jB.  2.  c.  14.  s.  11. 

7.  If  there  be  a  warrant  against  a  person,  for  a  trespass  or  breach 
of  the  peace,  and  he  flies,  and  will  not  yield  to  the  arrest,  or  being  ta- 
ken makes  his  escape,  if  the  officer  kill  him,  it  is  murder.  But  if 
such  person,  either  upon  the  attempt  to  arrest,  or  after  the  arrest,  as- 
sault the  officer,  to  the  intent  to  make  his  escape'  from  him,  and  the 
officer  standing  upon  his  guard  killsliim,  this  is  no  felony  :  for  he  is 
not  bound  to  go  back  to  the  Wall  as  in  common  cases  of  «^  defendendo^ 
for  the  law  is  his  protection*  And  if  such  person  kill  the  officer,  it  is 
murder.     2  Hale  117.  118.  I  Stra.  499.     4  BL  Com,  393. 

But  where  a  warrant  tssueth  against  a  person  for  felony,  and  either 
before  arrest,  or  after,  he  flies,  and  defends  himself  with  stones  or 
weapons,  so  that  the  officer  must  give  over  his  pursuit,  or  otherwise 
cannot  take  him  without  killing  him,  if  he  kill  him,  it  is  no  felony. 
And  the  same  law  is  for  a  constable  that  doth  it  by  virtue  of  his  office, 
or  on  hue.  and  cry.    2  Hale  118. 

But  then  there  must  be  these  cautions  :  1 .  He  must  be  a  lawful 
officer  ;  or  there  must  be  a  lawful  warrant.  2.  The  party  ought  to 
have  notice  of  the  reason  of  the  pursuit,  namely,  because  a  warrant 
is  against  him.  S.  It  must  be  a  case  of  necessity,  and  that  not  such 
a  necessity  as  in  the  former  case,  whei*e  an  assault  is  made  upon  the 
officer  ;  but  this  is  the  necessity,  namely,  that  he  cannot  otherwise  be 
taken.     2  HaU  119. 

But  though  a  private  person  may  arrest  a  felon,  and  if  he  fly,  so  as 
he  cannot  be  taken  without  he  be  killed,  it  is  excusable  in  this  case  fop 
the  necessity  ;  yet  it  is  at  his  peril  that  the  pai*ty  be  a  felon,  for  if  be 
be  innocent  of  the  felony,  the  killing  (at  least  before  the  arrest)  seems 
at  least  manslaughter  ;  for  an  innocent  person  is  not  bound  to  take 
notice  of  a  private  person's  suspicion.    2  Hale  119. 

8.  An  officer  sworn  and  commonly  known,  and  acting  within  hiff 
own  precinct,  need  not  shew  his  warrant ;  but  he  ought  to  acquaint 
theparty  with  the  substance  of  it.    Haw.  B.  2.  c  13.  s.   38. 

^  But  a  privkte  person,  or  even  an  officer^  if  he  acts  out  of  his  pre 
cinct,  or  is  not  sworn  and  commonly  known,  must  shew  his  warrant,  if 
demanded.    Ibid,    Otherwise  the  party  may  make  resistance,  and 
needs  not  obey  it.    Dolt,  c,  169. 
But  if  the  officer  has  no  wan^ant,'  but  arrests  ^virtue  ofhxB  office^  as 
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A  coiistftUe>  kctHiA  snfid^nt  to  nodfjrthat  he  is  constable^  or  tkat  he 
arrests  in  the  name  of  the  commonwealth.     1  Bale  *583. 

9.  Bare  words  will  not  make  an  arrest,  without  touching  the  persoiif  j 
or  otherwise  confining  him.  But  if  an  officer  comes  into  a  roea^  ani  { 
teUa  the  party  he  arrests  him,  and  locksthe  door,  this  is  an  arrest ;  for  ' 
he  is  in  cu8to4y  of  the  officer.  So  if  he  submits  to  the  officer.  I 
1   SM.  70.  BuU.  JSr.  P.  62.  B.  R.  H.  287. 

10.  If  the  officer,  after  an  arrest,  suffer  the  prisoner  to  go  at  Urge,  , 
on  a  promise  to  return  and  find  sureties,  and  he  accordingly  returns, 

%  seems  that  he  may  detain  him,  though  the  contrary  was  formerly  I 

holden.    Havf,  B.  2.  c.  13.  s.  9.  ; 

But  it  has  been  settled  that  where  an  officer  arrests  a  person  on  mes-  I 

ne  civil  process,  and  voluntarily  suffers  him  to  escape,  he  may  retake  { 

him  at  any  time  before  the  return  of  the  writ.      2   Term  Refi,  172» 
But  it  is  cHherwise  oo  an  executton.     See  the  difference  between  um^  ' 

VM/*roce98  anfi  an  bzscutiqv.     2  Term  Reft,  175,  7.  I 

But  if  the  party  arrested  do  escape,  the  officer  upon  fresh  suit  may 
take  him  again  and  again,  so  oflen  as  he  escapeth,  altha'  he  were  out 
of  view,  or  that  he  shall  fly  into  another  town  or  county.    Dolt,  c,  169. 

1 1.  A  warrant  to  arrest  the  party,  to  appear  at  the  next  sessions,  fcc« 
means  the  next  sessions  after  the  arreet^  and  not  i^er  the  date  of  the 
warrant.     8  Term  Re/i.  1 10. 

If.  The  warrant  of  a  magistrate,  not  returnable  at  any  particular 
time,  is  m  force,  till  executed,  during  his  life.   Peake'e  Ca,  n.  p.  234. 


V.    WHAT  IS  TO  BE  DONE  AFTER  THE  ARREST. 

h  When  a  private  person  hath  arrested  a  felon,  or  one  suspected 
of  felony,  he  may  detain  him  in  custody  till  he  can  reasonably  dismiss 
himself  of  Idm  ;  but  with  as  much  speed  as  conveniently  he  can,  he 
may  do  any  of  those  three  things : 

( 1 )  He  may  carry  him  to  the  commpn  jail,  but  that  is  now  rarely 
done.     1  Bale  589.     2  Bale  77. 

(2)  He  may  deliver  him  to  the  constable,  who  may  either  carry 
him  to  jail,  or  to  a  justice  of  the  peace..     1  Bale  589v  ' 

(3)  He  may  carry  him  immediately  to  a  justice  of  the  peace  of 
the  county  where  he  is  taken.     1  Bale  580. 

2.  If  the  arrest  be  by  warrant,  then  the  officer  must  carry  the  party 
according  to  its  direction  :  if  it  be  to  bring  the  party  before  that  justice 
apedally,  he  must  carry  him  before  the  same  justice  ;  if  before  any 
juedce  of  the  county,  then  it  is  at  the  election  of  the  officer,  not  of  the 
party,  before  whom  he  will  carry  him.     I  Bale  582.    2.  Bale  1 12. 

3.  If  the  arrest  be  in  a  different  county  from  that  hi  which  the  of- 
fence was  committed,  the  party  must  be  carried  before  a  justice  of  the 
county  where  arrested,  and  by  his  warrant  conveyed  to  a  justice  cf  the 
county  where  the  offence  was  committed.     1  Rev.  Code  105. 
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«  4.  BiUVtbetiBMbeuareasonablefasinornoiirtlieiiight,  wh^ra* 
by  he  cannot  attend  tl>e  justice,  or  if  tbei^e  b«  danger  pf  a  preae^t  re»r 
cup,  or  if  the  party  be  sick,  he  may  secure  him  ^1  the  next  day,  or 
such  time  as  it  may  be  reasonable  to  bring  him*     3  £bU  i  is^. 

5.  And  when  he  hath  brought  him  to  the  justice,  yet  he  is  in  law 
stUl  in  his  custody,  til)  the  justice  discharge,  or  bail,  or  commit  him. 
3  Hale  J20. 

«^  But  it  is  said,  the  constable  is  not  oldiged  to  return  the  warrant 
itself  but  may  keep  it  for  his  own  justification,  in  case  he  should  be 
qne«tionod  fcur  whi^  he  had  done  ;  but  only  to  retiim  what  be  had 
<^ne  upon  it.    X.  JRm^.  1 196. 

ARSON*  Sec  burning. 


ASSAULT  AND  BATTERY. 

/.     Assault,  what.      JL  Battery^  what.     IIL  In  what 
cases  they  may  be  justified.     IV.  Remedy  for.       ^ 


I.  ASSAULT,  WHAT. 

ASSAULT  (a89aultiuy  from  the  Trench  asaayier)  is  an  attempt,  with 
force  and  Tiolence,  to  do  a  corporal  injury  to  another,  as  by  raising  a 
stick  or  fist  in  a  threatening  or  insulting  manner ;  striking  at  apother 
with  a  cane  or  stick,  though  the  party  striking  misses  his  aim;  drawing 
a  sword  or  bayonet ;  throwing  a  bottle  or  glass  with  intent  to  wound  or 
strike;  presenting  a  gun  at  a  person  who  is  within  the  distance  to 
which  the  gun  will  carry  ;  holding  up  a  fork  at  a  person  who  is  with- 
in reach  ;  or  by  any  other  similar  act,  accompanied  with  such  circum- 
atances  as  denote  at  the  time  an  intention  coupled,  with  a  present  abi- 
lity of  using  actual  violence  against  the  person  of  another.  Haw,  B.  1 . 
€.62.8.1.     <S^/«f.  N.  p  21. 

2.  And  from  hence  it  clearly  follows  that  one  charged  with  an  assault 
and  battery  may  be  found  guilty  of  the  assault,  and  yet  acquitted  of 
tlie  batterer :  But  every  battery  includes  an  assault ;  therefpre  on  ao 
indictment  of  assault  and  battery,  in  which  the  assault  is  i\\  laid,  if 
the  defendant  be  found  guilty  of  the  battery,  it  is  sufficient.    Itnd. 

3.  It  seems  agreed  at  this  day,  that  no  words  whatever' can  amount 
to  an  assault,  notwithstanding  the  many  ancient  opinions  to  the  con* 
trary.     Ilnd. 

n.    BATTERY,  WHAT. 

JSatiery  (from  the  Saxon  Aor/e,  a  club,or  A«i/aw,  to  beat,  from  whence 
Cometh  also  the  word  battle)  is,  wJbep  any  Injury  whatsoever,  be  it 
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ever  so  small;  is  actually  done  to  the  person  of  another,  in  antingryy 
or  reyengefuly  or  rude,  or  insolent  manner,  as  by  spitting  in  his  face^ 
or  any  way  touching  him  in  anger,  or  violently  justling  him  out  of  tl^ 
»way,  and  the  like.    Ham.  B.  i.  c.  69.  s.  2.    3  Ml.  Com.  120. 


III.    IN  WHAT  CASES  THEY  MAY  BE  JUSTIFIED. 

I  •  A  person  may  justify  an  assault  in  defence  of  his  person,  or  of 
his  wife,  or  master,  or  parent,  or  child  within  age  ;  and  may  even 
vmmd  in  defence  of  his  person,  though  not  of  his  possessions.  3  Salk. 
46.  Selv).  N.  p.  25.  So  a  wife  may  justify  in  defence  of  her  hus- 
band.    I  L,  Raym,  62. 

2.  If  an  officer  authorised  by  warrant  lay  hands  on  another  to  ar- 
rest him,  orif  a  parent,  in  a  reasonable  manner,  chastise  his  child, 
a  master  his  servant,  a  schoolmaster  his  scholar,  or  a  jailor  his  priso- 
ner, and  even  a  husband  his  wife«  as  some  say  ;  or  if  one  confine  a 
friend  by  force,  who  Is  mad,  or  if  one  wrests  a  sword  from  dUsther, 
who  offers  violence  therewith,  in  all  those  cases,  and  many  others  of 
a  similar  nature,  it  is  justifiable.'    Havf,  B,  I.  c.  60.  s.  23. 

3.  So,  if  a  man  endeavours  to  deprive  me  of  my  goods  or  possea- 
sions,  I  may  justify  laying  hands  upon  him  to  prevent  hlm^  and  in  case 
he  persists  with  violence,  I  may  proceed  to  beat  him  away.  3  31.  Om* 
121. 

4.  Thus  too  in  the  exercise  of  an  office,  as  that  of  church-warden 
or  beadle,  a  man  may  lay  hands  upon  another  to  turn  him  out  of  the 
church,  and  prevent  his  disturbing  the  congregation.     Ibid* 

5.  The  de&ndant  may  avail  himself  of  these  justifications,  either 
by  giving  them  in  evidence,  on  the  pleaof  no/^«jv4,  if  indicted,  {Haw, 
B.  1.  c.  62.  s.  3)  ;  or  by  pleading  them  specially,  if  sued  ;  as,  «on 
assault  demesne^  moilUur  manua  imfiosuitj  &c.  3  Bl,  Com,  120,  I. 
And  Where  these  pleas  would  be  proper,  see  Sehvyn's  Msi  Priusp 
ch.  3. 


IV.    REMEDY  FOR. 

1.  The  civil  remedy  for  assault  and  battery,  or  for  either,  is  by 
w:Xion  o(  tre^ffaaa  vi  et  armis.     3    Bl,  Com.  120,   1. 

2.  But  the  party  injured  may  proceed  against  the  defendant,  both 
by  action  and  indictment^  for  the  same  offence.  Haw.  B.  i.e.  63^ 
s»  4. 

3.  And  although  m^enfra/,  where  there  is  an  action  and  indictment 
depmding  for  the  same  offence,  the  court  will  compel  the  prosecutor 
to  Tnake  Us  election  wKich  he  will  pursue,  before  they  will  enter  upon 
the  criminal  complaint  (2  Burr.  720)  yet  it  has  lately  been  refused, 
in  the  casq  of  assaulted  battery  ;  on  the  ground  that  the  fincy  upon 
the  criminal  prosecution,  and  the  datnagea  to  the  party^  Ui  the  civil  ac* 
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tioB}  are  perfecUjcBsttDct  ID  their  natures.  I B04.  hPuiL  19\,  Setw, 
».  p.  21,  note{i)4 

4.  The  declaration  must  he  fitrntrve^  and  charge^  <^  for  that^^  xm^V- 
ting  the  vthercas.  Selvf^  n.  p.  24.  See  Mite  to  Lotnax  v.  ffordf  re- 
ported  in  3  Ben.  l3^  Mimf. 

5.  Against  joint  trespassers  there  can  be  but  one  satisfaction,  and 
therefore  if  they  are  sued  in  one  action,  although  they  sever  in  pleas 
and  issues,  yet  one  jury  shall  assess  damages  for  all,  and  if  all  the  is- 
sues are  found  for  the  plaintiff)  the  jurors  ought  not  to  sever  the  da- 
mages, for,  if  they  do,  the  verdict  will  be  vitious.  And  if  in  such 
case  judgment  be  entered  for  the  separate  damages,  such  judgment 
will  be  erroneous.  But,  before  judgment,  the  defect  of  the  verdict 
may  be  cured,  by  the  entry  of  a  noUe  firoaeqtd  against  all  the  defen- 
dants, except  one,  and  takmg  judgment  against  that  one  only.  Selvj. 
K .  p.  33.  And  this  last  is  called  taking  judgment  de  meHoridua  damnU. 
]  WUb.  30. 

6.  On  the  above  principles,  it  has  been  held)  that  if  a  battery  be 
committed  by  several,  and  a  recovery  had  against  one,  such  recovery 
may  be  pleaded  in  bar  to  an  action  brought  against  any  of  the  others 
for  the  same  battery.  *E9fi,  k.  p.  319.  Yetv,  68.  See  also  b.  p. 
1  Hen.  ^  Munf.  48 1 .     2  Hen.  ^  Munf.  355. 

T.  So  if  a  treafiaaa  bejointy  a  release  to  one  is  good  to  all ;  for  though 
a  trespass  be  committed  by  several,  yet  it  may  be  sued  against  one  or 
all,  for  in  trespasses  all  are  principals,  and  each  is  answerable  for  his 
fellow's  act ;  and  as  there  can  be  but  one  satisfaction,  a  release  to  any 
one  is  a  release  of  the  trespass^  and  all  have  equal  benefit.  ^Eafi,  s»  p. 
4(5. 

And  the  law  is  the  same,  even  though  it  be  exfireasly  stipulated  that 
the  release  should  only  operate  to  c^scharge  the  one  released,  as  to 
the  part  which  Ae  took,  in  the  assault,  and  should  not  be  deemed  a  sa- 
tisfaction as  to  the  other  trea/iasaers.     2  Hen.  t5*  Mut^.  38. 

8.  So,  if  the  plaintiff  brings  a  joint  action  of  trespass,^and  the  par- 
ties sever  in  their  pleas,  and  one  is  tried  and  found  guilty,  and  dama- 
ges assessed,  the  plaintiff  may  enter  a  nol/e  firosegui  as  to  the  others. 
•^.  H-  p.  415.    ' 

9.  So,  where  a  joint  trespass  was  committed,  and  the  plaintiff  brought 
his  action  against  one,  and  recovered,  it  was  held  that  he  had  made  his 
election,  and  such  recovery  might  be  pleaded  in  bar  to  an  action  against 
the  others.     I^d. 

10.  But,  if  in  an  action  for  assault  and  battery  against  jf,  and  B;  it  be 
proved  that  the  assault  by  ^.  was  more  violent  than  by  B,  the  jury 
may  give  their  verdict  against  bothy  to  the  amount  which  they  think 
the  roost  culpable  ought  to  pay.     4  '£»/i.  Befi,  158. 

U.  Onajiidgment  by  default  againt  joint  trespassers,  the  plain- 
tiff* cannot  execute  separate  writs  of  inquiry,  and  sever  tlie  damages. 
Buty  before  final  judgment,  the  court  will  permit  the  plaintiff,  in  order 
to  cure  the  defect,  to  set  aside  bis  own  proceedings,  on  the  payment  j:'^ 

of  costs,  and  to  issuea  new  writ  of  inquiry.    6  Term  Rep,  \99. 

12.  If  trespass  be^brought  against  one^  ^imul  cum  others,  if  nothing 
be  proved  against  one,  he  may  be  examined  as  a  witness  for  the  rest. 
'£^.  w.  p.  419.     Bull,  N.p.  286.      1  JVas^!,  187. 

Digitized  by  CiOOQlC 

J 


80  ASSAt7LT  AKTD  BATTERY. 

(A)    Warrant  Jar  an  assault. 

County,  to  wit : 
Whereas  complaint  hath  been  made  to  me  J.  P.  a  justice  of  the 
peace  for  the  county  aforesaid,  on  the  oath  of  A.  J.  that  on  the 
day  of  '  instant,  at  the  county  aforesaid,  A.  O.  of,  kc.  labourer, 
violently  assaulted  and  beat  him  the  said  A.  I.  upon,  8tc.  with,  fcc 
[the party  weafion^  and  extent  tfihe  injury  may  be  deecribed^  but  it  u  not 
absolutely  Tiecesmry).  These  are  therefore  to  require  you  forthwith  to 
apprehend  the  said  A.  O.  and  bring  him  before  me,  or  some  other 
justice  of  the  peace  for  the  county  of  aforesaid,  to  answer  the 

said  complaint,  and  further  to  be  dealt  with  according  to  law*    Given 
imder  my  hand  and  seal,  &c. 
To  ,  to  execute. 

{B)    Recognizance  qfbaiL 

Be  it  remembered  that  on  the  day  of  in  the  year 

A.  O.  of  the  county  of        labourer,  A.  B.  of,  &c.  blacksmith,  and  B. 

B.  of,  &c.  brewer,  came  before  me  J.  P.  a  justice  of  the  peace  for  the 
pounty  of  ,  and  severally  acknowledged  themselves  to  be  indebt- 
ed to  A.  G.  governor  or  chief  magistrate  of  the  coromonwealOi  of 
Virginia,  and  his  successors  in  office,  that  is  to  say,  the  said  A.  O.  in 

dollars,  and  the  said  A.  B.  and  B.  B.  in  dollars  eacb,  to 

be  respectively  levied  of  their  landa  and  tenements^  goods  and  chattels, 
if  the  said  A.  O.  shall  make  defiiult  in  performance  of  the  condition 
under  written. 

The  condition  of  this  recognizance  is  such,  that  if  the  above  bound 
A.  O.  shall  personally  appear  before  the  commonwealth's  justices  of 
the  peace  for  the  county  aforesaid,  at  the  next  court  to  lie  held  for  the 
said  county  of  ,  then  and  there  to  answer  to  the  said  common- 

wealth for  violently  assaulting  and  beating  A.  J.  of,  &c  with  which  the 
said  A.  O.  stands  charged  before  me,  and  to  do  and  receive  what  by 
the  said  court  shall  then  and  there  be  ordered  and  adjudged,  and  shall - 
not  depart  thence  without  the  leave  of  the  said  court,  then,  this  re- 
cognizance shall  be  void,  otherwise  remain  in  full  force  and  virtue. 

Acknowledged  before  me. 

tfZF*  If  the  recognizance  be  forfeited,  and  judgment  thereupon, 
execution  must  issue  against  the  lands  and  tenements^  goods  and  chat- 
tels. For  though  in  Virginia,  as  in  England,  lands  are  not  generally 
liable  to  execution,  yet  when  the  party  binds  his  lands  by  recognizance, 
they  may  be  taken  in  execution.  See  Rast,  £nt,  546  a. 
I 
(C)    Mittimusy  for  want  of  sureties. 

County,  to  wit : 
To  constable,  and  to  the  keeper  of  the  jail  of  the  said  county. 

Whereas  A.  O.  of  labourer,  hath  been  brought  before  me  J. 

4^.  a  justice  of  the  peace  for  the  county  of  by  virtue  of  my  wsr- 
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'  rant  (or  of  a  warrant  Jrom  B.  J, .  one  qfthe  jtisiice^  of  the  fieaee/or  the 
^aid  county^  as  the  case  may  be)  and  charged  on  oath  by  A.  I.  of  havmg 
violently  assaulted  and  beaten  the  said  A.  I.  {ufion  istc.  mth  Istc.^  :  and 
th&said  A.  O.  having  now  been  required  by  me  to  find  sufficient  su- 
reties as  well  for  his  personal  appearance  at  the  next  couit  to  be  held 
for  the  said  county  to  answer  the  same,  as  for  his  keeping  the  pence 
in  the  mean  time  towards  all  the  citizens  of  this  commonwealth,  and 
especially  towards  the  said  A.  I.  hath  refused  so  to  do  :  These  are 
therefore  to  command  you  the  said  constable  to  convey  the  said  A,  O. 
forthwith  to  the  jail  of  the  said  county,  and  deliver  him  to  the  keeper 
thereof;  and  you  the  said  jailor  are  also  hereby  required  to  receive 
the  said  A.  O.  into  your  jad  and  custody,  and  him  safely  keep,  until 
he  find  such  sureties  as  aforesaid,  or  be  otherwise  delivered  by  due 
course  of  law.    Given  under  my  hand  and  seal,  &c. 


(/))  Indictment  Jbr  a  common  assault. 

County,  to  wit : 

The  jurors  for  the  county  aforesaid  upon  their  o9thfire9enty  that  A. 
O.  of  the  said  county,  labourer,  on  tlie  day  of  ,  in  the 

year  |  with  force  and  arms,  at  the  county  aforesaid,  in  and  upon 
ene  A.  I.  taylor,  in  the  peace  of  God  and  of  the  scud  commonwealth 
^hen  and  there  being,  did  make  an  assault  ;  and  him  the  said  A.  I. 
then  and  there  did  beat,  wound,  and  ill-treat,  so  that  his  life  was 
greatly  despaired  of ;  and  other  wrongs  to  the  said  A.  I.  then  and  there 
did,  to  the  great  damage  of  the  said  A.  I.  and  against  the  pesice 
and  dignity  of  the  commonwealth. 

Mte.  In  indictments  for  assault  and  battery,  and  other  offences  not 
capital,  the  court  may,  for  good  cause  shewn,  rule  the  prosecutor  to 
security  for  costs  ;  and,  on  fiedlure,  may  dismiss  the  indictment  with 
costs.     1  Bev,  Code  106. 

JSTotealso,  That  the  namej  addition^  and  residence  of  the  prosecutor 
must  be  written  at  the  foot  of  every  information  or  indictment  for 
trespass  or  misdemeanor,  before  they  are  filed  or  sent  to  the  grand  jury ; 
(1  Rev^CodCf^.  105.  s.  24)  ;  unless  the  information  be  filed  by  ex- 
press order  of  court,  or  the  indictment  be  founded  on  a  previous  pre- 
sentment of  the  grand  jury,  made  either  on  their  own  knowledjge,  or 
the  information  of  any  two  of  their  own  body.    J^d,  43 1 . 


{E)  Indictment  Jbr  assaulting  a  constable  in  the  execu- 
tion oj  his  office. 


County,  to  wit : 
The  jurors  for  the  county  aforesaid  upon  their  oath  ftresent^  tliat  A, 
O.  of  the  said  oounty,  laboureri  on  the  day  of  ,  in  the 

11 
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year  ,  vLlfa  force  tfid  anpSf  at  the  connty  aforesaid,  in  and  up- 

on one  A.  I.  (then  being  one  of  the  constables  of  the  parish,  or  prc» 
tmcf  f  or  dutrict)  of  ,  m  the  said  county  of  ,  in  the  peace  of  God 
«nd  of  the  said  commoBwealtht  and  in  the  due  execution  of  his  udd  of- 
fice9  then  and  there  also  being)  did  make  an  assault,  &c.  and  him  the 
said  A.  I.  then  and  there  did  beat,  wound,  and  ill-treat,  so  that  his 
life  was  greatly  despaired  of;  and  other  wrongs  to  tbe  said  A*  I.  then 
4ind  there  did,  to  the  great  dams^  of  the  said  A«  I.  and  against  the 
peace  and  dignity  of  the  commonwealth. 


A  count  for  a  common  assault  * 

^  And  the  jurors  aforesaid  upon  their  oath  aforesaid  do  further  pre- 
sent/' that  A.  O.  of  the  said  countj»  labourer^  on  the         day  of 
in  the  year  ,  with  force  and  arms,  at  the  county  aforesaid,  in 

and  upon  one  A.  I.  taylor,  in  the  peace  of  God  and  of  the  said 
comnionwealth  then  and  there  being,  did  make  an  assault  ;  and  him 
t&e  said  A.  I.  then  and  there  did  heat,  wound,  and  ill-treat,  so  that 
his  life  was  greatly  desptdred  of ;  and  other  wrongs  to  the  said  A. 
I.  then  and  there  did,  to  the  great  damage  of  the  said  A.  I.  and  a- 
gainst  the  peace  and  dignity  of  the  commonwealth. 

(F)  Indictment  Jbr  an  assault^  with  intent  to  raoish. 

County,  to  wit : 
The  jur6rs  for  the  county  aforsesaid  upon  their  oath  fireeqfty  that 
A.  O.  of  the  said  county,  labourer,  on  the  day  of  ,  in 

the  year  ,  with  force  and  arms,  at  the  county  aforesaid,  in  and 

upon  one  A.  I.  tayIoi*ess,  in  the  peace  of  God  and  the  said  com- 
monwealth then  and  there  being,  did  make  an  assault,  and  her  the 
said  A.  1.  then  and  there  did  beat,  wound,  and  ill-treat,  so  that  her  life 
was  greatly  despaired  of,  with  an  intent  her  the  said  A.  I.  againtt  her 
vfUlj  t  then  and  Xhtr^  feloniously  to  ravish  and  carnally  know  ;  and  other 
wrongs  to  the  said  A.  I.  then  and  there  did,  to  the  great  damage  of 
the  said  A.  1.  and  against  the  peace  and  dignity  of  the  common- 
wealth,    (yidd  a  count Jbr  a  common  assaultf  aa  inform  £). 


*  In  this,  and  all  cases  of  a  similar  nature,  it  is  necessary  to  add  a  count  for 
a  common  assault*  in  order  that  if  the  proof  should  not  support  the  special 
count,  it  may  the  common ;  for  tbe  jury  may  find  the  prisoner  guilty  only  of  the 
common  count,  if  the  special  be  not  fully  proved ;  but  if  it  be,  then  they  find 
guilty  generally.    Cr,  dr.  comp.  134. 

t  The  iSrords  againtt  her  v>ill  to  be  left  out,  if  the  female  be  under  ten  years 
dd,  because  at  that  age  she  is  presumed  not  to  con&ent :  and  instead  of  the  other 
words  in  iWicf,  say,  •*  unlawfully  and  feloniously  carnally  to  know  and  abuse/' 
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{G)  ItuSctment  Jor  an  assault  and  fake  imprisonment 

Connty,  to  wit  : 
The  jurors  for  the  connty  aforesaid  upon  fhclr  oath  firesenfy  thai  A. 
O.  of  fhc  said  couiity,  labourer^  oil  the  day  of  ,  in  th^ 

y^ar  ,  with  force  and  arms,  at  tb^  county  aforesaid,  itk  and  up- 

on one  A.  I.  taylor,  in  the  peace  of  God  dnd  of  thte  daid  common- 
wealth then  and  there  being,  did  make  an  assault ;  and  hfiH  the  said' 
A.  I.  then  and  there  did  bbat,  wound,  and  Itl-treat,  so  that  his  life 
vas  greatly  despaired  of;  and  him  the  said  A.I.  then  and  theni  un- 
&wmlly  and  injuriously,  against  the  will  and  Without  the  consem  of 
^^  said  A.  I.  and  also  against  the  laws  of  this  commonwealth,  Without 
any  legal  warrant,  authority,  or  justifiable  cause  whatsoever^  did  iht^ 
prison  and  detain  for  a  long  timef  to  wit,  for  the  space  of 
hours  then  next  following ;  and  other  wrongs  to  the  said  A.  I.  then 
and  there  did,  to  t-be  great  damage  of  the  said  A.  I.  and  against 
the  peace  and  dignity  of  the  cortitnonwcahh.  (^rftf  a  count  Jbr  a  com' 
nion  cu9ault  08  in  form  E.) 

{M}  F^  an  assaukj  ^fitke  imprisonment^  and  Staining 
a  sum  of  money  for  discharging. 

County,  to  wit : 
The  jurors  for  the  county  aforesaid  upon  their  oath  pretcnt^  that 
A.  O.  of  th6  said  county,  laUmrer,  on  the  day  of  ,  in  th» 

year  ,  with  force  ^d'arms,  at  the  co<iifty  aforesaid)  inahd  upon 
one  A^  I.  t«tylor,  iathe  peace  of  God  and  of  the  said  corttihonwealth 
then  and  there  being,  did  make  an  assault  ;  and  him  the  said  A. 
I.  then  and  there  did  beat,  wound,  and  ill-treat,  so  that  his  life  was 
greatly  despaired  of;  and  him  the  said  A.  I.  then  and  there  unlawfully 
and  injuriously,  against  the  will  and  without  the  consent  of  the  said  A. 
I.  and  also  against  the  laws  of  this  commonwealth,  without  any  legal 
warrant,  authority,  or  justifiable  cause  whatsoever,  did  imprison  and  de- 
tain for  a  long  tim.e,  to  wit,  for  the  space  of  hours  then  next  follow- 
ing ;  ^  and  until  he  the.4iiid  A.  I.  had  paid  to  him  the  said  A.  O.  the 
snm  of  ,  of  the  monies  of  him  the  said  A«  I.  for  his  enlargement  ;'* 
and  other  wrongs  to  the  said  A.  I.  then  and  there  did,  to  the  great 
damage  of  the  said  A.  I.  atid  against  the  peace  anxl  dignity  of  the  com* 
moDwealth.     {^idda  count  for  a  common  asaatUt  a«  inform  E.) 

(/)  For  the  Uke^  and  obtaining  a  note  for  discharging. 

County,  to  wit : 
The  jurors  for  the  cotonty  aforesaid  upon  their  oath  firescnts  that  A. 
O.  of  the  said  county,  labourer,  on  the  day  of'  ,  in  the 

year  ,  with  force  and  arms,  at  the  comity  aforesaid,  in  and  up- 

on one  A.  I,  taylor,  in  the  peace  df  God  and  of  the^  said  common- 
wealth then  and  there  being,  did  make  an  assault ;  and  him  the  said 
A.  I.  then  and^ere  did  beat,  wound;  and  ill-treat,  so  that  his  life  was 
greatly  despaired  of ;  and  him  the  said  A.  I.  then  and  there  unlawful- 
ly and  injuriously,  against  the  will  and  without  the  consent  of  the  said 
A .  I.  and  also  against  the  laws  of  this  commonwealth^  without  any  le^al      j 
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n^rranty  authority^  orjuftifiablecatne  whataoever,  did  imprison  and 
detain  for  a  long  time,  to  wit,  for  the  space  of  hours  then  next 

following;  <<  and  until  he  the  said  A.  I.  for  his  deliverance  from  the 
sidd  imprisonment,  had  signed  and  given  to  the  said  A*  O.  a  note 
tmder  the  hand  of  the  said  A.I.  whereby  he  the  said  A.  I.  pronnised  to 
pay  the  said  A.  O.  the  sum  of  ,  of  the  monies  of  him  the  said  A.  I. 
tor  his  ^largement ;''  and  other  wrongs  to  the  sMd  A.  I.  then  and 
there  did,  to  the  great  damage  of  the  said  A.  I.  and  against  the  peace 
and  dignity  of  the  commonwealth,  (^drf  a  count  for  a  common  omouU 
€U  inform  E.) 

tCJ*  Indictments  for  assaults  may  be  drawn  in  a  great  variety  of  in- 
atances,  stating  an  intent  to  commit  some  other  unlawful  act  by  way  di 
aggravation. 


ATTACHMENTS. 

Under  this  title  will  be  discussed  the  proceedings  on  attachments 
against  o6«c(MM^jr  debtor^^  only.  Attachments  considered  as  firoceu 
of  the  court,  also  for  contempu  to  the  court,  and />r«^  attackmentB  or 
proceedings  against  absent  defendants  do  not  fall  within  the  plan  of  this 
publication. 

I.  OF  ATTACHMENTS,  WHERE  THE  DEBTOR  IS  RE- 
MOVING PRIVATELY,  OR  ABSCONDS  AND  CONCEALS 
HIMSELF,  SO  THAT  THE  ORDINARY  PROCESS  OF 
LAW  CANNOT  BE  SERVED  ON  HIM  : 

1.  By  the  laws  of  Virginia  (I  JRev.  Code^  p.  116.  sect.  6.)  it  is 
enacted,  that  '<  If  any  person  shall  make  complaint  to  any  justice  of 
the  peace,  that  his  debtor  is  removing  out  of  the  county  or  corpora- 
tion privately,  or  absconds  or  conceals  himself,  so  that  the  ordinary 
process  of  law  cannot  be  served  on  him,  such  justice  shall  grant  an 
attachment  TA)  against  the  estate  of  such  debtor,  or  so  much  thereof, 
as  shall  be  suAcient  to  satisfy  the  debt  and  costs  of  such  complainant ; 
which  attachment,  vfhere  the  debt  or  demand  shall  cxceedfive  dollars^  or 
two  hundred poimda  qf  tobacco  *  shall  be  returnable  to  the  next  coun- 
ty or  corporation  court,  and  directed  to  and  served  by  the  sheriff'  or  his 
tmder  shcriffj  \  unless  in  case  where  the  sheriff  is  a  party  interested, 

*  By  set  of  1800  (1  Hev.  Code,  p.  405)  the  jurisdiction  of  a  single  magistrate 
was  generally  extended  to  cases,  vihere  the  caute  of  action  did  not  exceed  ten  dol- 
lars ;  by  act  of  1806(2  Re^,  Code,  p.  ll^)  tbe  jurisdiction  is  extended  in  cases 
of  debt,  detinue,  and  tro\'€r,  to  twenty  dollars,  with  a  provitOt  **  that  no  justice 
of  the  peace  shall  take  cognizance  of  any  attachment  where  the  sum  demanded 
shall  not  exceed  ten  dollars."  From  these  laws,  it  seems  evidently  to  have  been 
the  intention  of  the  legislature  to  givs  asiftigte  magistrate  final  jurisdiction  in  cases 
of  attachment  as  for  as  ten  dollars. 

t  By  act  of  1800  (2  JReo  Code,  p.  5,  sect  2)  it  is  enacted  that  '<  amy  firocMs  of 

attachment  againtt  absconding  debtort,  or  ag^mst  a  tenant  or  tenants  for  rent 

Mnder  any  lease  or  other  contract,  may  hereafter  be  executed  and  returned  by 

^stable,  in  tbe  same  manner  as  by  law  sheriffs  are  directed  to  execute  and 

^es        - 
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and  then)  the  same  shall  be  directed  to  and  served  by  a  coroner  ol 
aerjeant ;  and  it  shall  be  lawful  for  such  sheriff  or  officer  to  serve 
and  l^vy  the  same,  upon  the  slaves,  goods  and  chattels  of  the  party  ab- 
sconding, wherever  the  same  shall  be  found,  or  in  the  hands  of  any 
person  or  persons  indebted  to,  or  having  any  effects  of  the  party  ab- 
sconding, and  to  summon  such  garnishee  or  garnishees  to  appear  ai 
the  next  court  to  be  held  for  the  said  county  or  corporation,  there  to 
answer,  upon  oath,  what  he  or  she  is  indebted  unto  such  party,  and 
what  effects  of  such  party  he  or  she  hath  in  his  or  her  hands,  or  had 
at  the  time  of  serving  such  attachment ;  which  being'retumed  execu- 
ted, the  court  may  thereupon  compel  such  garnishee  to  appear  and 
answer  as  aforesaid."    (See  Po»t.  M.  \0,) 

2.  (2  Rev.  Code^  p.  99.  sect.  2)  «  Whenever  the  plaintiff  in 
any  attachment  shall  alledge  that  aiiy  garnishee,  summoned  in  such 
attachment,  hath  not  discovered  the  true  amount  of  debts  due  from 
him  to  the  defendant,  or  what  goods  and  chattels  belonging  to  the  de- 
fendant are  in  his  possession,  the  court  shall  direct,  without  the  for- 
mality of  pleading,  a  Jury  to  be  impannelled  immediately  f  unless  good 
cause  be  shewn  by  either  party  for  a  continuance)  to  inquire  what  b 
thetrye  amount  due  from  such  garnishee  to  the  defendaii^  and  what 
goods  and  chattels  are  in  his  possesdon  belonging  to  the  defendant  If 
the  finding  of  the  jury  shall  be  against  such  garnishee,  the  court  shall 
grant  judgment  in  the  same  manner  as  if  the  facts  found  by  the  jury 
had  been  confessed  by  him  on  his  examination  ;  and  if  the  jury  find 
in  his  favour,  he  shall  recover  his  costs  against  the  plaintiff.'' 

3.  (1  Rev.  Code^  p.  1 16.  sect.  7.)  "  Every  justice  of  peace,  before 
granting  such  attachment,  shall  take  bond  (B)  and  security  of  the  par- 
ty for  whom  the  same  shall  be  issued,  in  double  the  sum  to  be  at- 
tached,  payable  to  the  defendant,  for  satisfying  and  paying  all  costs 
which  shall  be  awarded  to  the  said  defendant,  in  case  the  plaintiff  su- 
ing out  the  attachment  therein  mentioned  shall  be  cast  in  his  suit, 
and  also  all  damages  which  shall  be  recovered  agiunst  the  said  plain- 
tiff for  his  suing  out  such  attachment ;  which  bond  shall  be  by  the 
same  justice  returned  to  the  court  to  which  the  attachment  is  retur- 
nable ;  and  the  party  entitled  to  such  costs  or  damages  may  there- 
upon bring  suit,  and  recover,  and  every  attachment  issued  without  stich 
bond  taken,  or  where  no  bond  shall  be  returned,  is  declared  illegal 
and  void,  and  shall  be  dismissed." 

4.  {Ibid.  sect.  8.)  <<  All  attachments  shall  be  repleviable  by  ap* 
pearance,  and  putting  in  good  bail,  if  by  the  court  ruled  so  to  do,  or 
by  giving  bond  with  good  security  to  the  sheriff  (C)  or  other  officer 
serving  the  same  ;  which  bond  the  sheriff  or  other  officer  is  empow- 
ered to  take,  to  appear  at  the  court  to  which  such  attachment  t hali  be 
returnable,  and  to  abide  by  and  perform  the  order  and  judgment  of 
such  court." 

5.  {Ibid.  sect.  9.)     Upon  the  defendant  or  defendants  replevying 
any  attached  effects^  by  giving  bond  and  security  to  the  sheriff  or 
other  officer  as  aforesaid,  the  sheriff  shall  return  the  name  of  the  se-         ^ 
curity  by  him  §o  taken  ;  and  if  such  security  shall  be  adjudg;ed  in- 
sufficient by  the  court,  and  if  the  defendant  shall  1^  to  appearand  give 
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special  bail,  if  tbereunto  rated  by  the  touit,  such  sheriff  and  security 
ahaH  be  subject  to  ^e  same  judgmeM  and  recorery,  and  have  the  same 
])|)ecty  of  defence  and  relief,  as  if  such  security  had  been  taken  ux>on 
the  execution  of  mesne  pi^ecess." 

€•  (2  Fev.  Code^  p.  99.  sect.  4.)  «  In  all  cases  of  attachments, 
the  dcflendattt  shaU  be  admitted  to  make  defence)  and  any  other  person 
darmmg  the  property  attiK:hed  may  interplead)  without  g^iving  bail : 
/mwidtdf  that  the  property  attached  shall  not  thereby  be  replevied.** 

r.  (Ibid,  sect.  3.)  «  WbcneTcr  the  goods  and  chattels  taken  by  vh*. 
Ine  of  any  attachment  shall  be  claimed  by  any  person,  other  than  snch 
debtor,  the  court  shall  i mmediately  (unless  good  cause  iye  shewn  by 
either  party  for  a  continuance)  direct  a  jury  to  be  impannelM,  to  in- 
fluire  into  the  right  of  property  ;  (D)  and  in  all  cases  where  the  jury 
find  for  the  claimant,  such  claimant  shall  be  entitled  to  costs ;  and 
where  the  jury  find  fcflr  the  plaintiff  in  the  attachment,  such  plaintiff 
shall  recover  his  costs  against  the  daimanu** 

{A)    Warrant  of  attachment :     (On  sect,  6.  of  1  Rcy. 
Code,  p,  116.) 

County,  to  wit : 
To  the  sheriff  or  cmtBtable  •  of  the  said  county. 
Whereas  A.  C.  hath  this  day  comphiined  before  me  J.  P.  a  justice 
of  the  peace  for  the  said  county,  that  B.  D.  is  indebted  to  him  in  the 
sum  of  with  interest  thereon  from  the   '        day  of  ,  and 

that  the  said  B.  D.  is  removing  out  of  the  said  county  privately  (or 
absconds,  or  conceals  himself)  so  that  the  ordinary  process  of  law 
cannot  be  served  upon  him  :  These  are  therefore,  in  the  name  of  the 
convmonweahh,  to  require  you  to  attach  the  estate  of  tlie  said  B.  D. 
or  so  much  thereof  as  shall  be  of  value  sufficient  to  satisfy  the  said 
sum  of  ,  togetlier  with  tnterest  f  thereon  from  the  day 

of  ,  and  the  costs  ;  and  such  estate  so  attached  in  your  hands 

to  secure,  or  so  to  provide  that  the  same  may  be  liable  to  further  pro- 
ceedings thereon  to  be  had  at  the  next  court  to  be  held  for  this  county; 
and  that  you  then  and  there  make  returns  bow  you  have  executed  this 
warrant.    Given  under  my  handy  Sec* 

{B)  Bond  to  be  executed  by  the  party  for  whom  an 
attachment  is  issued,  previously  to  granting  it:  (under 
sect  7.  of  1  Rev.  Code,  p.  116.) 

Know  all  men  by  these  presents,  that  we  A.  C.  and  A.  S.  are  hekl 
and  finnly  bound  to  B.  D.  in  the  sum  of  of  lawful  money  of  Vir- 
ginia, to  be  paid  to  the  said  B.  D.  his  certain  attorney,  his  executors, 

*  See  note  9  ante,  pa  ,  by  which  it  appears  that  an^  process  of  atUeb* 

ment  may  be  served  by  a  constable.  . 

t  It  has  been  decided  that  the  court  cannot  give  jodgment  for  interest,  unless 
itbedemaodidiBtfaeattachateiit    See  3  Ca//.  455. 
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adtninistCBitofs  ot  attigDft  ;  for  the  trae  pvymeot  whertof  '^wcbm  dour"  ' 
adv««  'mtktLy  and  severally)  our  joint  wid  several  heirs,  executors,  iMl 
^dmimstrators,  firmly  by  these  presents.    Sealed  with  our  seikls,  aii4 
dated  this  day  of  in  the  year  of  ow  lord 

The  ciiBdiUon  of  the  above  efrtf^on  is  euchi  that  whereas  the 
above  bound  A.  C.  hath  this  day  obtained  from  J.  P.  a  justiof  of  the 
peace  for  the  cottnty  of  i  aa  enachment  againat  the  estate  of  the 

above  framed  B.  D.  for  the  sum  of  )  returiMhle  to  the  next  county 
court ;  if  therefore  the  said  A.  C.  shall  satisfy  and  pay  M  costs  which 
shall  be  awarded  to  the  said  B.  D.  in  case  the  said  A.  €.  shall  be  cast 
in  the  said  suit,  and  also  all  damages  jsrhich  shall  bo  recovered  agahiat 
the  said  A.  C.  for  his  suing  out  this  attaehment ;  then  the  above  db- 
ligation  to  be  void,  else  tA  remain  in  full  ibrcel 

Signed,  sealed  and  delivered^  before 

(C)  Bond  to  the  sheriff' or  officer  *  levying  an  attaehment: 
(On  sect.  8  of  1  Rev.  Code,  p.  116.) 

Know  all  men  by  these  presents,  that  we  B.  O.  and  B.  S^^are  held 
and  firmly  bound  to  A.  S.  sheriff  of  the  county  of  ,  (or  coroner ^ 

9r  conBtadlcy  as  the  case  may  be)  in  (he  sum  of  current  money 

of  Virginia,  to  be  paid  to  the  said  A.  S.  his  certain  attorney,  his  exe- 
cutors, administrators  or  as&igns  ;  for  the  true  payment  whereof  we 
bind  ourselves  jointly  and  severally^  our  joint  and  several  heirs,  exe- 
cutors and  adminbtrators,  firmly  by  these  presents.  Sealed  with  eur 
seals,  and  dated  this  day  of  ,  in  the  year 

The  condition  of  the  above  obligation  is  such,  that  whereas  an  at- 
tachment from  J.  P.  a  justice  of  the  peace  for  the  county  of  , 
against  the  estate  of  the  above  bound  B.  D.  hath  been  levied  upon 
sundry  goods  and  chattels  of  the  said  B.  D.by  D.  S.  a  deputy  for  A.  S. 
sheriff  of  the  county  of  (or  A,  C.  coronery  or  c<m9table)  which  have 
been  restored  to  him  the  said  B.  D.  upon  his  entering  into  this  bond, 
with  security  as  the  law  directs  \  if  therefore  the  said  B.  O.  shall  ap- 
pear at  the  next  court  to  be  held  for  this  count  j,  and  answer  •  to  "the 
said  attachment,  and  abide  by  and  perfoim  the  order  and  judgment 
of  the  said  court  thereupon,  then,  Sec. 

fDJ  Interpleader,  where  the  property  attached  is  chim- 
ed byoiiother  person :   (On  sect.  3%  of  2  Rev.  Code, 

p.»g:) 

A.  C.    1 

V.      \\  Upon  an  attachment,  issued  by  J.  P.  a  justice  of  the  peace 

B.  D.  ^-^    for  the  county  of  ,  against  the  estate  of  the  said  B. 
D.  at  the  suit  of  the  said  A.  Cf 

•  As  this  bond  is  conditioned  for  the  qf^arance  m  the  pJirty  at  coUrt,  and  op- 
erates  in  every  respect  as  a  bail  bond,  it  seems  on  principle  that  it  oufi^ht  to  be 
made  payable  to  the  officer  who  levies  ihe  attachment.  Andahhough  the  on. 
gimJ  law  only  speaks  of  tbc  thtrifftyr  other  officer  (at  that  time  the  coroner)  yet, 
as  a  attb0e(]pieiK  law  has  gtvea  power  to  eonMtabUtXx^ucpfc  vty  attachments,  there 
is  the  same  propriety  in  making  the  bond  payable  to  ttiem. 
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G.  I.  by  C.  F.  his  attorney,  ctflnes,  and  as  well  at  the  suit  of  the- 
said  A.  C.  as  at  the  suit  of  the  said  B.  D.  defends  the  wrong  and  in- 
jury, 8cc.  when,  &c.  and  saith,  that  on  the  day  of  in  the 
year  at  the  county  of  ,  an  attachment  from  J.  P.  a  justice 
of  the  peace  for  the  county  aforesaid,  was  issued  ag;ainst  the  estate  of 
the  said  B.  D.  directed  to  the  sheriff  of  ,  {or  coroner^  or  constable ^ 
ma  the  case  U)  by  virtue  whereof  a  certain  A.  S.  sheriff,  or  coroner  or 
cofutablej  a»  the  case  may  bcj  did,  on  the  day  of  at  the  coun- 
ty of  levy  the  said  attachment  on  divers  goods,  and  chattels,  to 
wit,  (here  describe  the  firoperty)  as  and  for  the  goods  and  chattels  of 
the  said  B.  D.  And  the  said  G.  I.  in  hcX  saith  that  neither  at  the  time 
of  issuing  nor  of  levying  the  said  attachment,  in  manner  and  form  a- 
foresaid  were  the  said  goods  and  chattels,  or  any  part  thereof,  the  pro- 
perty of  the  said  B.  D.  but  on  the  contrary  the  same^  and  every  of 
them,  were  the  proper  goods  and  chattels  of  the  said  G.  I.  to  wit,  at 
the  county  aforesaid ;  and  this  he  is  ready  to  verify.  Wherefore  he 
prays  judgment  whether  the  court  will  ^rant  judgment  and  award  exe- 
cution, directing  a  sale  of  the  said  goods  and  chattels  as  the  property 
of  the  said  B.  D.  to  satisfy  the  said  A.  C.  of  his  debt  and  cosu  in  the 
said  attachment  mentioned. 

(EJ  Replication  to  the  above  plea. 

*'  And  the  said  A.  C.  saith,  that  he,  by  reason  of  any  thing  by  the 
said  B.  D.  above  in  pleading  alledged^  ought  not  to  be  precluded  from 
having  judgment  and  execution  thereon,  directing  a  sale  of  the  goods 
and  chattels  in  the  plea  of  the  said  B.  D.  mentioned,  because  he  saith 
that  at  the  time  of  issuing  and  of  levying  the  said  attachment,  the  said 
goods  and  chattels,  and  every  part  thereof,  were  the  proper  goods  and 
chattels  of  the  said  B  D.  and  not  of  the  said  G.  I.  and  this  he  praya 
may  be  inquired  of  by  the  country,  &c. 

II.  WHERE  THE  CREDITOR  HAS  GROUNDS  TO  SUS- 
PECT  THAT  HIS  DEBTOR  INTENDS  TO  REMOVE 
HIS  EFFECTS  :  AND  THE  DEBT  DOTH  NOT  EXCEED 
TWENTY  DOLLARS,  OR  ONE  THOUSAND  POUNDS 
OF  TOBACCO. 

8.  (1  Rev.  Code,  p.  1 16.  sect  10.)  «  Any  creditor,  where  his  debt 
doth  not  exceed  twenty  dollars,  or  one  thousand  pounds  of  tobacco, 
may  go  before  any  justice  of  the  peace  of  the  county  or  corporation 
where  his  debtor  resides^  and  make  oath  how  much  is  justly  due  to 
falm,  and  that  he  bath  grounds  to  suspect,  and  verily  believes  ihat  such 
debtor  intends  to  remove  his  effects ;  and  thereupon  such  justice 
shall  issue  au  attachment  (F)  against  the  estate  of  such  debtor,  re- 
turnable to  his  next  county  or  corporation  court,  directed  to  all  sheriffsy 
Serjeants,  and  constables  within  the  commonwealth ;  and  by  virtue 
thereof  it  shall  be  lawful  as  well  for  the  sheriff,  Serjeant,  or  any  con- 
stable of  the  county  or  corporation^  where  such  attachment  shall  be 
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#btei]iedt  as  for  the  s^eiiK  serjeanfcftM*  any  constable  of  other  counties 
or  corporatioDS)  to  pursue  and  seise  such  effects,  and  to  make  return 
of  such  attachment  to  the  court  where  the  same  shall  be  returnable  ; 
and  thereupon  such  proceedings  shall  be  had  without  a  petitiouj  as  in 
other  cases  of  attachments.^ 


(F)    fFarrant  of  attachment:   (On  sect.  10.  rflRev. 
Code,  p.  116.) 

County,  to  wit : 
To  all  sheriffs,  Serjeants  and  constables  within  the  common* 
wealth  of  Virginia. 

Whereas  A.  C.  of,  &c.  hath  this  day  complained  and  made  oath  be- 
fore me  L  r-  a  justice  of  the  peace  for  the  county  aforesaid,  that  C.  D. 
of  the  same  county,  is  justly  indebted  to  him  in  the  sum  of  ,  (hy 

obtigaUony  account ^  \^c.  as  the  case  may  be)  with  interest  thereon  from 
the  day  of  &c.  and  that  he  the  said  A.  C.  hath  grounds  to 

suspect  and  verily  believes,  that  the  said  B.  D.  intends  to  remove  his 
effects  :  These  are  therefore,  in  the  name  of  the  commonwealth,  to  re- 
c^uire  you,  and  every  of  you,  within  your  respective  counties,  corpora- 
tions, and  precints,  to  pursue  and  seize  the  effects  of  the  said  B.  D. 
or  so  much  thereof  as  will  be  sufficient  to  satisfy  the  said  debt,  with 
interest  thereon  as  aforesaid,  and  costs  ;  and  the  same  in  your  hands 
to  secure,  or  so  to  provide  that  the  same  may  be  liable^  upon  further 
proceedings  thereon  to  be  had  at  the  next  court  to  he  held  for  the  said 
cotmty  of  ,  to  which  you  are  to  make  return  how  you  have  exe- 

cuted this  warrant.    Given  under  my  hand,  &c. 


Ill-    WHERE  THE  DEBT  DOES  NOT  EXCEED  TEN  DOL- 
LARS,  OR  TWO  HUNDRED  POUNDS  OF  TOBACCO. 

9.  (1  Hev,  Codcy  p.  117.  sect/ 1 1 .)  Upon  complaint  made  to  a  <<  jus- 
tice ot  peace,  that  any  person  indebted  to  the  complainant  in  any  ten 
ium  than  five  dollar s^*  or  two  hundred  pounds  of  tobacco,  is  remov- 
ing out  of  the  county  or  corporation  privately,  or  so  absconds  or  con- 
ceals himself  that  a  warrant  cannot  be  served  upon  him«  such  justice 
shall,  taking  bond  and  security,  as  in  this  act  is  before  directed  {antea^ 
No.  3.)  grant  an  attachment  (O)  against  the  estate  of  such  debtor,  or  so 
much  thereof,  as  shall  be  sufficient  to  satisfy  the  debt  and  costs  of  the 
party  praying  such  attachment,  directed  to  the  sheriff,  or  any  constable 
of  his  county,  or  serjeant  or  any  constable  of  his  corporation^  and  re- 
turnable I)efore  himself,  or  any  other  justice  thereof,  who  shall  and  may 
proceed  thereupon,  as  upon  an  attachment  returnable  to  the  county  or 
corporation  court." 


Extended  to  tin  dollars.  See  sntea,  p.  84,  note  * 
12 
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(G)    Warrant  of  attachment :  (On  sect  11.  of  1  Rev. 
Code,  p.  117.) 

to  wit : 
To  Ihc  sheriff,  or  any  constable  of  the  sdd  county,  (or  serjeanl,  l3^c. 
6fthe  said  corporation^  as  the  case  may  be,) 

Whereas  A.  C.  hath  this  day  made  complunt  before  me  I.  P.  a  jus- 
tice of  the  peace  for  the  county  aforesaid,  that  B.  D.  is  indebted  to  him 
in  the  sum  of  ,  ^th  interest  thereon  from  the         day  of 

&c.  and  that  the  said  B.  O.  is  removing  out  of  the  said  county  pri- 
vately (or  so  absconds,  or  conceals  himself)  that  a  Warrant  cannot  be 
aeryed  upon  him  :  I  therefore  command  you  to  attach  the  estate  of 
the  said  B.  D.'or  so  much  thereof  as  shall  be  of  value  sufficient  to  sa- 
tisfy the  said  debt,  together  with  interest  thereon  as  aforesaid,  and  the 
costs«  and  the  same  in  your  hands  to  secure,  so  as  to  be  liable  to  fur- 
ther proceedings  thereon  to  be  had  according  to  law ;  and  that  you 
ttiake  return  before  me,  or  some  other  justice  of  the  peace  for  this 
county,  how  you  have  executed  this  warrant.     Given,  &c. 

|C7*  The  bond  may  be  the  same  as  antea^Jbrm  (B)  except  that  in 
the  condition,  instead  of  saying  <*  retumadie  to  the  next  county  eourt^** 
you  say,  '*  returnable  be/ore  L  P,  or  some  other  justice  ttf  the  peace  for  the 
county  of  /'  &c. 


IV.    OF  MATTERS  COMMON  TO  ALL  THE  FOREGOING 
SPECIES  OF  ATTACHMENTS. 

10.  (1  Rev,  Code,  ft,  117.  sect.  19.)  If  any  attachment  returnable 
to  the  county  or  corporation  court,  or  before  a  justice  of  peace,  shall 
be  returned  executed,  and  the  goods  or  effects  attached  Shall  not  be 
replevied  as  this  act  directs  {see  a?itea,  jVo,  4.]  the  plaintiff  shall  be  en- 
titled to  a  judgment  for  his  whole  debt,  and  may  take  execution  there* 
upon ;  and  all  goods  and  effects  attached  and  not  replevied,  as  afore- 
asdd,  shall  be  sold  and  disposed  of,  for  and  towards  satisfaction  of  the 
plaintiff's  judgment,  in  the  same  manner  as  goods  taken  in  execution 
upon  a  writ  oi^eri  facias.  And  where  any  attachment  shall  be  return- 
ed  served  in  the  hands  of  any  garnishee,  it  shall  be  lawful,  upon  his 
or  her  appearance  and  examination  in  the  manner  by  this  act  before 
directed  [aeeanteay  Mo.  1.]  to  enter  up  judgment  and  award  execution 
against  every  such  garnishee  or  garnishees,  for  all  sums  of  money 
due  from  him,  her,  or  them,  to  the  person  absconding,  or  in  bis« 
her,  or  their  custody  or  possession,  for  the  use  of  such  person^  or  so 
much  thereof  as  shall  be  of  the  value  sufficient  to  satisfy  the  debt  and 
costs  of  the  complainant  ;  and  all  goods  and  effects  whatsoever,  io  the 
hands  of  any  garnishee  or  garnishees,  belonging  to  such  absconding 
person,  shall  be  liable  to  satisfy  such  judgment/' 

1 1.  HT*  By  the  attachment  law  (1  Rev.  Code^  p.  1 17.  sect  13.)  the 
oQicer  levying,  an  attachment  on  live  stock  was  bound  to  furnish  it  with 
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austenance ;  the  ezpl^nce  of  whteh  waa  to  be  adjuftted  by  the  court,  and 
taxed  in  the  bill  of  costs  against  the  party  who  >vas  cast.  The  same 
principle  was  adopted,  in  relation  to  exccutiom,  (See  1  Rev.  Codcy  p. 
299.  sect.  20.)  Afterwards  a  specific  sum  was  allowed  for  slaTes,  and 
live  stock,  respectively,  which  operated  alike  in  every  part  of  the  state. 
(See  1  Rev,  Code^  p.  325.  sect.  10.)  But  thisbemg  deemed  unreason- 
able, m  as  much  as  the  means  of  sustenance  was  liable  to  fhKtuate 
wkfa  the  different  seasons  of  the  year,  and  was  of  dtffbrent  value  in 
various  parts  of  the  commonweaUh,  the  legislature,  at  the  session 
of  1 806  (see  2  Rev.  Codej  p.  134,  sect.  2.)  passed  an  act,  making  it  the 
duty  of  the  county  and  corporation  courts  annually,  in  the  months  of 
May  and  October^  to  settle  and  adjust  the  compenbation  to  be  allowed 
to  sheriffs  and  oth^r  officers,  for  slaves  and  live  stock  taken  by  attach- 
ment or  execution  ;  provided,  that  for  a  slave  the  allowance  should  not 
exceed  twenty  cents  per  day  ;  for  a  horsey  or  mulej  seventeen  cents  ; 
for  each  head  of  horned  cattle,  or  hog,  nine  cents  ;  for  each  sheep,  or 
goat,  six  cents. 

12.(1  Rev,  Co£fc,p.  1 17.  sect.  14)  "  upon  proof  being  made  before  a 
magistrate,  that  a  debtor  is  actually  moving  or  absconding  on  a  Sun^ 
day<t  it  shall  be  lawful  to  issue  and  serve  an  attachment  against  such 
debtor,  as  is  directed  on  any  other  day." 


V.  WHERE  THE  CREDITOR  SUSPECTS '  HIS  DEBTOR 
WILL  REMOVE  BEFORE  THE  DEBT  WILL  BE  PAYA- 
BLE, OR  WHERE  HE  HAS  REMOVED,  LEAVING  EF- 
FECTS. 

13.  (2  Rev,  Codef^.  98.  sect.  1.)  «  Whenever  any  creditor  whose 
claim  amounts  to  ten  dollars,  or  four  hundred  pounds  of  tobacco  shall 
have  sufficient  grounds  to  suspect  that  his  debtor  will  remove  with  his 
effects  out  of  this  commonwealth,  before  his  debt  will  be  payable,  or 
whenever  such  debtor  shall  have  so  removed,  leaving  effects,  it  shall 
be  lawful  for  such  creditor  to  go  before  any  magistrate  of  the  county 
or  corporation  where  his  debtor  resides,  or,  in  case  such  debtor  has 
so  removed,  where  he  last  resided,  or  where  hb  effects  may  be  found, 
and  make  9ath  to  the  true  amount  of  his  debt,  and  the  time  when  it 
will  be  payable,  and  that  he  has  just  cause  to  suspect  and  verily  be- 
\lieves  that  such  debtor  will  remove  himself,  with  his  effects,  out  of 
the  commonweaUh,  before  the  said  debt  will  become  payable,  or  hath 
actually  so  removed  ;  and  also  that  he  had  no  knowledge,  when  the 
siud  debt  was  contracted,  of  the  intention  of  such  debtor  so  to  remove: 
and  thereupon,  such  magistrate,  taking  bond  and  security  from  the 
creditor,  as  in  other  cases  of  attachments,  shall  issue  an  attachment 
(H)  (1)  against  the  goods  and  chattels  of  the  debtor,  returnable  at  the 
next  court  to  be  holden  for  such  county  or  corporation  ;  which  at- 
tachment may  be  served  on  any  goods  and  chattels  of  such  debtor,  or 
on  any  garnishee  or  garnishees.  If  such  debtor  shall  not,  on  orbdifbre 
the  return  of  such  attachment^  cater  into  bond  with  sufficient  r<ar 
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ty  lor  the  payment  of  the  aidd  debt,  when  it  will  become  due«  the 
court,  on  due  proof  of  the  justice  thereof,  and  of  the  intention  of  the 
debtor  to  remove,  or  of  his  having  actually  removed  out  of  this  com* 
nonwealth,  shall  grant  judgment  as  in  other  cases  of  attachmenu :  but 
execution  shall  be  stayed  against  any  garnishee,  who  shall  state 
he  is  indebted,  or  will,  at  a  future  day  be  indebted  to  the  defen^ 
dantf  until  the  claim  of  the  plaintiff  or  such  garnishee's  debt  to  the  de- 
fendant shall  become  due  ;  and  the  goods  c^emned  shall  be  sold  on 
a  credit  until  the  time  when  the  plaintiff's  claim  shall  be  payable. 
The  sheriff  or  other  officer  selling  such  goods,  shall  take  a  bond  or 
bonds  (K)  with  good  security,  from  the  purchaser  or  purchasers,  and 
assign  the  same  to  the  plaintiff,  to  the  amount  of  his  debt,  interest  and 
costs ;  and  where  the  property  sold  shall  amount  to  more  than  the 
debt,  interest  and  costs,  shall  take  a  bond  (L)  with  frood  security  for 
the  surplus,  and  assign  the  sanne  to  the  defendant :  Provided  alwaya^ 
That  not  more  of  the  goods  attached  shall  be  sold  than  shall  be  neces- 
sary to  satisfy  the  debt,  interest  and  costs,  except  in  cases  where  the 
property  sold  cannot  be  divided.  In  such  cases,  the  sheriff  or  other 
officer  shall  be  entitled  to  commissions  only  on  the  amount  of  the . 
plaintifPs  demand  ;  which  commissions  shall  be  included  in  the  bond 
or  bonds  assigned  to  such  plaintiff,  who  shall  be  liable  therefor  as  for 
commissions  included  in  a  forthcoming  bond  taken  by  virtue  of  an  exe- 
cution :  Provided  aUoj  That  all  such  attachments  shall  be  repleviable 
in  the  same  manner  as  other  attachments  are  by  law  repleviable. 
Where  any  such  debt  shall  be  less  than  ten  dollars,  or  four  hundred 
pounds  of  tobacco,  an  attachment  may  be  obtained  as  aforesaid  (N) 
returnable  before  any  magistrate  of  the  county  or  cotporation,  who 
shall  and  may  grant  judgment  thereupon,  and  dirtct  the  goods  con- 
demned by  him  to  be  sold  in  manner  aforesaid,  or  execution  to  ba^' 
istayed  as  aforesaid  against  any  garnishee  or  garnishees." 

{H)  Warrant  of  attachment^  where  the  creditor  suspects 
his  debtor  will  remove  before  the  debt  is  payable. 
(On  sect.  1  of  2  JSev.  Code,  p.  98.) 

to  wit: 
To  the  sheriff  or  constable  of  the  said  county. 
Whereas  A.  C.  hath  this  day  made  oath  before  me,  I.  P.  a  justice  ef 
the  peace  for  the  county,  aforesaid  j  that  B.  D.  of  the  said  county,  will 
be  indebted  to  him  in  the  sum  of  ,  on  the  day  of 

next,  by  virtue  of,  kc.  (here  describe  the  nature  of  the  debt^  whether  by 
aceount,  bond,  bill,  note,  C^c.)  and  that  he  hath  just  cause  to  suspect 
and  verily  believes  that  the  said  B.  D.  will  remove  himself,  with  his 
effects,  out  of  this  commonwealth,  before  the  said  debt  will  become 
payable/ and  that  he  the  said  A.  C.  had  no  knowledge,  when 
the  said  debt  was  contracted,  that  the  said  B.  D.  had  any  intention 
so  to  remove  with  his  effects :  These  are  therefore  to  require  you  to 
attach  tA6  goods  and  chattels  of  the  said  B*  D.  or  so  much  thereof  as 
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will  be  of  vahie  sufficient  to  satify  the  said  debt  and  costs ;  and  such, 
estate}  so  attached,  in  your  hand^  to  secure,  or  so  to  provide,  that  the 
same  may  be  liable  to  further  proceedings  thereon  to  be  had*  at  the 
next  court  to  be  bolden  for  the  sud  county  of  ,  when  and  where 

you  are  to  make  return  how  you  have  executed  this  warrant. 

(7)  JFarrant  of  attachment^  where  the  debtor  has  remov- 
ed^ before  the  debt  became  payable :  (under  the  above 
law.) 

to  wit : 
To  the  shenGT  or  constable  of  the  said  county. 
Whereas  A.  C.  of  hath  this  day  made  oath  before  me,  J.  P.  a 

justice  of  the  peace  for  the  county  aforesaid,  that  B.  D.  late  of  xY- 
county  of  y  will  be  pdebted  to  him  in  the  sum  of  ,  on  ^  iit 

day  of  next,  by  virtue  of  &c.  {here  dcBcribe  the  natu.     J 

the  debty  vthether  hy  account^  btmd^  Idif,  note^  l^c.)  and  that  the  said  ii. 
D.  hith  removed  himself  out  of  this  commonwealth,  leaving  eficcts, 
in  the  county  of  «  before  the  said  debt  became  payable,  and 

that  he  the  said  A.  C  Bad  no  knowledge  when  the  s^id  debt  was  con- 
tracted that  the  said  B.  D.  had  any  intention  so  to  remove  :  These  are 
therefore  to  require  you  to  attach  the  goods  and  chattels  of  the  said  R. 
D.  or  so  much  thereof  as  will  be  of  value  sufficient  to  satisfy  the  said 
debt  and  costs ;  and  such  estate,  so  attached,  in  your  hands  to  so- 
^re,  or  so  to  provide,  that  the  same  may  be  liable  to  further  proceed. 
ings  thereon  to  be  had  at  the  next  court  to  be  holden  for  the  said  coun- 
ty of  ,  when  and  where  you  are  to  make  return  how  you  have 
executed  this  warrant. 

|C7*  For  the  form  of  the  bond  to  be  taken  previously  to  granting 
the  attachn^ent ;  see  antea^  form  (B.) 

(JT)  Bond  to  be  taken  on  the  sale  of  the  attached  effects. 

(The  penal  part  of  the  bond  may  be  the  same  Si%antea,form  (C)  be- 
ing payable  ^o  the  sheriff  or  officer  selling  the  goods,  with  the  follow- 
ing condition :)  | 

•The  condition  of  the  above  obligation  is  such,  that  whereas  A.  C 
hath  sued  ouj;  of  the  county  court  of  a  writ  otferlfaciaa  against  j 

thc^  goods  and  chattels  of  B.  D.  grounded  on  a  judgment  of  the  said  j 

court  upon  an  atuchment  ;  which  writ,  with  the  legal  costs,  and  she- 
riff's (or  other  officer*»)  commissions  attending  the  execution  of  the 
same,  amounts  to  the  sum  of  ;  and  by  the  said  writ  the  said  sheriff 
(or  other  officer)  is  commanded  to  sell  the  attached  effects  of  the  said 
B.  D.  on  a  credit,  until  the  day  of  in  the  year  ,  to 

satisfy  the  debt  and  costs  aforesaid  >  and  now  at  this  day,  the  above 
bound  E.  P  (the  fiurehaser)  at  a  sale  of  the  said  attached  ejects,  be- 
came the  purchascTi  as  the  highest  Indder,  of  *  sundry  of  the  said 
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goods  and  chattdsi  amounting;  to  the  sum  of  ;  if  therefore  the 

.  said  £.  P.  his  executors  or  administrators,  shall  well  and  truly  pay  to 
the  ssid  {sheriff  or  other  officer)  the  said  sum  of  ,  on  or  before  the 
day  of  in  the  year  ,  then  the  above  obligation  to  be^voidi 

else  to  remain  in  full  force. 
Signedf  sealedy  &c. 

This  bond  is  to  be  immediately  assigpned  by  the  sheriff  or  officer  to 
the  plaintiff. 

^CT'  In  entering  up  the  judgment  of  the  court,  it  should  always  be 
stated  on  what  credit  the  attached  effects  are  to  be  sold,  which  should 
be  endorsed  on  the  execution. 

(Zf)     Bond  for  the  surplus,  where  the  property  sold  can* 
not  be  divided. 

(If  the  property  be  a  specific  thing,  as  a  slave,  a  horse,  Sec.  and  conse- 
quently cannot  be  divided,  the  bond  may  pursue  the  form  (K)till  you 
come  to  this  mark  *  in  the  condition;  then  say:)  <^a  certain  negro 
slave  named  ,  {or  a  ftorse^  Sec.)  at  tlie  price  of  ,  which  amounts  to 
the  sum  of  more  than  the  demand  of  the  said  A.  C.  including 

intereat,  oosts  and  sheriff's  {or  other  officer* s)  commissions  on  the  said 
demand  ;  if  therefore  the  said  £.  P.  his  executors  or  administrators, 
shall  well  and  truly  pay  to  the  said  {sheriff  or  other  officer)  the  said  sum 
of  {th€  sur/Uus)  then,  &c. 

This  bond  must  be  immediately  assigned  by  the  sheriff  or  officer  to 
the  defendar^ 

JC7*  In  the  above  case,  the  sheriff's  or  other  officer's  commissions 
arc  to  be  included  in  the  bond  taken  for  the  demand  of  the  plaintiff,  but 
not  in  the  bond  for  the  surplus.  The  word  interest  cannot  properly 
be  introduced,  except  when  judgment  is  rendered  against  a  garnishee, 
whose  debt  to  the  defendant  is  postponed  beyond  the  time  when  the 
plaintiff's  demand  will  become  payable. 

{M)   Bond  for  the  plaintiff^  s  demand,  where  the  property 
sold  cannot  be  divided 

(Pursue  form  (K)  till  you  come  to  this  mark  •  in  the  condition, 
then  say  ;)  ''  a  certain  negro  slave  named  ,  Cor  a  horse,  t5*c.)  at  the 
price  of  ;  and  the  demand  of  the  said  A.  C.  including,  interest  costs 
and  sheriff's  {or  other  officer's)  commissions,  amounting  to  the  sum  of 
,  this  bond  hath  been  taken  for  Uie  same  pursuant  to  law  ;  if  there- 
fore the  said  E.  P.  his  executors  or  administrators,  shall  well  and 
truly  pay  to  the  said  {sheriff  or  otper  officer)  the  said  sum  of 
(the  filaintiff^s  demand^  including  cbsts^  and  commissxonsy  and  interest* 
where  it  is  properly  demandabie)  then,  Sec. 
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tC7*  Utte  jaUg^entand  eKecmion  be  against  a  gomkhee,  the  re* 
cital  of  the  bond  must  be  varied  accordingly,  so  as  to  mention  that 
circumsumce. 

(A)  fFarrant  of  attachment  j  where  the  debt  is  less  than 
ten  dollars,  or  four,  hundred  pounds  of  tobacco :  (On 
sect  If  of  2  Rev.  Code,  p.  98,) 

(This  attachment  is  finally  cognizable  before  a  single  magistrate  ; 
and  the  above  forms  (HJ  and  (1)  may  be  used,  only  obaervipg  in  the 
conclusion  to  omit  from  this  mark  *,  and  instead  thereof,  say  j)  <*be* 
fore  me  or  some  other  magistrate  of  the  said  county  {or  cor^ioration^ 
as  the  case  may  be)  to  whom  you  are  to  make  return  liow  you  have 
executed  this  warrant.'* 

^cy*  The  bonds  to  be  taken  on  the  sale  of  propertyi  by  virtue  of  an 
execution  {rom  a  magistrate,  may  be  the  same  ad  prescribed  in  forms 
(K)  (L)  (M)  with  this  difference,  that  instead  of  saying  the  plaintiff 
"hath  sued  out  a  writ  di fieri  faciaa,  Sec."  you  say,  "  hath  obtained  an 
execution  from  J.  P.  a  justice  of  the  peace  for  the  county  of  &c.** 

and  in  the  subsequent  parts  of  the  bond,  instead  of  saying  «  writ," 
you  say ''  execution/' 

VI.    RETURNS,  IN  CASES  OF  ATTACHMENTS. 

(0)     Where  there  are  no  effects. 

"  The  within  named  B.  D.  hath  no  effects,  .within  my  bailiwick, 
^or  firecinct)  whereof  I  can  make  the  sum  within  mentioned. 

J).  S.  defiUtij  for  H,  S.  aher\ffof  or  A.C,  constable, 

{P)     Where  the  attachment  is  levied. 

«  By  virtue  of  the  within  warrant  to  me  directed,  I  have  attached 
{describe  tlie  Jirofieriy)  of  the  goods  and  chattels  of  the  within  named 
B.  D.  which  I  have  ready,  as  by  the  said  warrant  I  am  directed." 

{Subscribed as  in  foi'tn  I.) 

(Q)     Where  attached  in  the  hands  of  a  garnishee. 

"  By  virtue  of  Sec,  I  have  attached  the  within  mentioned  sum  of  fj 

,  with  interest  and  cost,  of  the  estate  of  the  within  named  B.  i\ 

D.  in  the  hands  of  E.  G.  as  by  the  warrant  I  am  required  ;  and  have  |! 

aummoned  the  said  E.  G.   to  appear,  &c.  (either  before  a  justice^  or  at 
*he  next  court  f^r  the  county  of  ,  as  the  case  may  be)  to  declare 

what  effects  he  hath  in  his  hands  Iteionging  to  the  said  B.  D.  or  how 
much  he  is  indebted  to  hiiA." 
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(M)  Where  the  properitf  is  sold  under  an  execution. 

^  Bf  virtue  of  the  within  precept,  I  have  caused  to  be  made  of  the 
goods  and  chattels  of  the  within  named  B.  O.  the  suni  of  9  whicK 

I  have  ready  to  satisfy  &c.*'  (Or  where  the  property  is  sold  on  cre- 
dit, as  authorised  under  the  preceding  head.  No.  V.  the  truth  of  the 
case  is  to  be  returned). 

|C7*  in  firactice  the  above  forms  are  much  abbreviated.  Thus 
(he  return  under  form  (O)  would  be,  « .A^  effects:'  Form  (P)  »  Le- 
vied on  ."  Form  (Q)  "  Attached  in  the  hands  of  E,  G.  and 
summoned  him  as  a  garnishee:'  Form  (R)  ^  Ready  to  satisfy:' 

VII.    JUDGMENTS  ON  ATTACHMENTS  BEFORE  A  MA- 
GISTRATE. 

{S)     Where  the  defendant  Jails  to  appear. 

to  wit : 
A.  C.  against  B.  D.  upon  an  attachment. 
The  attachment  obtained  by  the  plaintiff  against  the  estate  of  the  de- 
fendant, in  this  cause,  being  returned  executed  before  me,  J.  P.  ajus*. 
lice  of  the  peace  for  the  county  aforesaid,  *  and  the  said  drfendunt 
having fiuled  to  appear  ;  *  the  plaintiff  proved  his  debt  according  to 
law  :  it  is  therefore  conddered  that  the  said  A.  C.  recover  against  the 
said  B.  D.  the  sum  of  ,  with  interest  from  8cc.  and  the  costs 

amounUng  to. 

(7^    Judgment^  upon  a  hearing. 

(As  in  the  above  form  (S)  omitting  what  is  between  the  asterisks^  as^d 
instead  thereof  saying) '« and  the  said  B.  D.  appearing,  and  being  fully 
heard  in  hi*  defence."    (Conclude  as  above,) 

(F)     Where   the  attachment  is  levied  in  the  hands  of 
a  garnishee. 

to  wit : 
A.  C.  against  B.  D.  upon  an  attachment. 
The  atuchment  obtained  by  the  plaintiff  against  the  estate  of  the  de- 
fendant, in  this  cause,  being  returned  executed  in  the  hands  of  E.  G. 
and  it  appearing  to  me  that  there  is  now  in  the  hands  of  the  said  £. 
6.  of  the  estate  of  the  said  B.  D.  (or^  that  the  said  E.  G.  is  indebted  to 
the  said  B,  D.)  sufficient  to  satisfy  the  plaintiff's  debt,  with  interest 
and  costs  f  and  the  said  plaintiff  having  before  me  proved  his  debt 
aforesaid  ;  it  is  considered  that  the  said  A,  C.  recover  against  the  said 
£.  G.  the  sum  of  ,  with  ihterest  thereon,  from,  8cc.  togecher 

with  the  costsy  amounting  to 
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(PT)    Judgment  for  the  defendant^ 

to  wit : 
A.  C.  against  B.  D  ;  upoD  an  attachmeDt. 
The  attachmeat  obtained  by  the  plaintiflfagunst  the  defendant  being 
vetumed  executed,  and  the  parlies  having  this  day  appeared  before 
mci  and  been  fully  heard,  it  is  considered  that  the  plaintiff  take  no- 
thing by  his  plea;  that  the  estate  of  the  defendant  attached  at  the  suit 
of  the  plaintiff  be  restored  ;  and  that  the  plaintiff  pay  to  the  defen<- 
dant  his  costs  expended  in  his  defence,  amounting  to 


(X)    Execution  upon  a  judgment ^  in  attachnfenU 

The  commonwealth  of  Virginia,  to  E.  C.  constable  of  district^ 

in  the  county  of  ,  greeting : 

You  are  hereby  commanded,  that  of  the  goods  and  chattels  of  B. 
D.  late  in  your  district,  you  cause  to  be  made  the  sum  of       ,  which 

A.  C.  lately  before  J.  P.  a  justice  of  the  peace  for  the  said  county 
hath  recovered  against  him  *  for  debt,  on  an  attachment,  or  a»  gar^ 
nUhee  on  an  attaehmeru  sued  out  by  the  said  A.  C,  against  B.  D  ;  to- 
gether with  which  to  the  said  A.  C.  before  the  same  justice, 
were  adjudged  for  his  costs,  in  that  behalf  expended,  whereof  the  sai.d 

B.  D.  is  convict,  as  appears  by  the  judgment  of  the  said  J.  P  ;  and 
that  you  have  the  same  before  the  said  justice,  on  the  day  of 

next,  to  render  to  the  said  A.  C.  of  the  debt  and  costs  aforesaid ; 
and  have  then  there  this  precept.  Wimess  the  said  J.  P.  at  the  county 
aforesaid,  the  day  of  in  the  year  of  our  Lord  ,  and 

in  the  year  of  the  commonwealth. 


(F)     Execution  Jbr  costs. 

(A  in  the  above  firm  (X)  tUl  you  come  to  the  asterisk  •  ,  then  say^) 
M  for  his  costs  by  him  expended  aliout  his  defence,  on  an  attachment, 
at  the  suit  of  the  said  A.  C.  which  to  the  said  B.  D.  were  adjudged  by 
by  the  said  J.  P.  as  appears  by  the  judgment  of  the  said  J.  P  ;  and  that 
you  have  the  same  before  the  said  justice  on  the  day  of 

next,  to  render  to  the  said  B.  D.  of  the  eosts  aforesaid  {  and  have  thdn 
there  this  precept.    Witness,  8cc.  {^asabow.) 

fCI*  If  the  execution  be  grounded  on  a  judgment  of  the  justice 
who  issues  the  execution,  and  be  returnable  before  him',  the  above 
forms  may  be  varied  to  suit  the  case.    . 

13 
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VIII.    ADJUDGED  CASES,  ON  ATTACHMENTS. 

14.  An  attachment  against  an  absconding  debtor  can  only  issue 
ftx>in  the  county  where  he  resided,  or  is  actually  found,  at  the  time  of 
issuing  it     3  CaU.  4\3. 

15.  As  distress  for  rent  cannot  be  made  off  the  demised  premises, 
an  attachment  at  the  suit  of  a  creditor  against  the  tenant  as  an  ab- 
sconding debtor,  served  upon  property  found  off  the  premises,  will 
be  preferred  to  the  landlord's  claim  for  rent.     3  Call.  439. 

16.  If  the  warrant  of  attachment  demand  only  the  principal  sum 
and  costs,  the  court  cannot  give  judgment  for  interest.    3  Caii.  415. 

17.  Where  the  atUchment  is  levied  in  the  hands  of  a  garnishee, 
judgment  should  be  first  entered  against  the  absconding  debtor,  and 
then  the  garnishee  should  be  ordered  to  pay  it.     Ibid, 

18.  An  attachment  (prior  to  the  act  of  January  1806)  ought  not  to 
have  been  granted,  on  the  ground  that  the  debtor  intended  to  remove 
his  effects,  or  would  elude  the  ordinary  legal  process  ;  but  only  on 
the  ground  that  he  was  actually  removhig  out  of  the  county  or  corpo- 
radon  privately,  or  absconded  or  concealed  himself,  so  that  the  ordina- 
ry process  of  law  could  not  be  served  upon  him.     2  H.  and  M,  308. 

19.  The  complaint  on  which  an  attachment  is  issued,  and  the  bond 
and  security  for  its  due  prosecution,  ought  to  be  made  and  given  by 
the  creditor  himself,  and  not  by  his  attorney  a:  laxv.    Ibid. 

20.  An  attachment  irregularly  issued  ought  to  be  quashed,  ea:  of^ 
Jicioj  by  the  court  to  which  it  is  retunied ;  though  bail  lie  not  given» 
nor  any  plea  filed  by  tlie  defendant ;  and  in  like  manner,  the  court 
ought  to  quash  it,  on  errors  in  arrest  of  judgment,  after  pleadings  and 
a  verdict  for  the  defendant.     Ibid. 

21.  A  plea  in  abatement  to  an  attachment  ought  not  to  conclude 
with  praying  judgment,  if  the  plaintiff  ought  to  have  and  maintain  his 
acHon^  but  only  that  the  attachment  be  quashed.     Ibid. 

22.  A  plea  that  the  defendant  never  absconded  is  a  plea  in  abate- 
ment.   Ibid. 

Under  the  attachment  law  oi  Penmyhania^  which  is  the  same  in 
firincifile  with  that  of  FirgintUj  the  following  decisions  have  taken 
place. 

(1)  That  the  partnership  credits  of  a  mercantile  firm  could  not  be 
attached  to  answer  the  separate  debt  of  one  of  the  partners.  2  Dallas 
73,  4.  C.  P.  But  it  has  been  since  determined  in  the  Sufiremc  Courts 
that  a  debt  due  to  partners  may  be  attached  by  a  separate  creditor  of  one 
of  the  partners,  who  shall  recover  a  moiety  of  the  amount.  2  DalL 
277 •  See  Wats.  L.  P.  72  [98]  &c.  aa  to  the  liability  of  partncrMfi 
effects  to  execution^  for  separate  demands.  See  also  I  Wash.  77.  \  H. 
and  M.  I7f|-  how  far  an  individual  and  separate  claim  may  be  a  set-off 
against  a  partnership  demand. 

(2)  That  a  debt  in  suit  may  be  attached.    2  Dall.  277. 

(3)  That  debts  may  be  attached  before  they  arc  due  and  payable. 
2  Dall.  2U,  212. 

(4)  That  a  fimd  remitted  to  pay  particular  creditors  cannot  be  at- 
tached.    4  Dall.  279. 


Digitized  by 


Google 


ATTAINDER. 


This  is  derived  fram  the  Latin  word,  atUnctuaj  stained  or  blacken? 
cd,    4  Bl.  Com.  480. 


In  cases  of  treason  or  iclonf,  a  man  is  said  to  be  convicted  before  ^ 
judgment  is  pronounced  against  him,  as  if  a  man  be  convicted  by 
verdict,  or  his  own  confession  ;  but  lie  is  said  to  be  attainted^  only  af* 
ter  judgment  passes  on  such  verdict  or  confession.     1  Inat,  390. 

The  penalties  consequent  on  such  attainder^  by  the  laws  of  Eng- 
land, were  forfeitures  of  estate,  and  corruption  of  blood,  so  that 
neither  his  children  nor  relations  could  derive  any  inheritance  through 
him,  nor  could  his  wife  claim  her  dower  of  his  estate.  To  remedy 
which  inconvenience,  as  well  as  to  save  the  necessity  of  passing  a 
special  act  of  the  legislature  (which  alone  could  relieve  from  the  pe- 
nally) for  every  case  which  might  occur,  it  is  enacted  by  the  laws  of 
Virginia,  that  "  whensoever  any  person  shall  happen  to  be  attainted, 
convicted,  or  outlawed  of  any  treason,  misprision  of  treason,  murder,  or 
felony  whatsoever,  there  shall  in  no  qise  be  a  forfeiture  to  the  com- 
monwealth of  dower,  or  of  lands,  slaves,  or  personal  estate,  but  the 
same  shall  descend  and  pass  in  like  manner  as  is  by  law  directed  ill 
case  of  persons  dying  intestate ;  nor  shall  any  attaMer  work  a  cor- 
ruption of  blood."     1  Rev,  Code^  106. 


But  quere,  whether  this  act  extends 

is  neither  convicted  nor  (Utainted.     See 


jC^^'€Cy  who 


AWAR 


ALTHOUGH  the  subject  of  this  title  does  not  come  under  tife 
consideration  of  a  magistrate  as  a  conservator  oftiie  fieacey  yet  as  cases 
arising  under  it  may  frequently  be  brought  before  him  in  hiiijudia'al 
<nfiaciti/j  and  as  almost  every  person,  may  be  interested  in  a  know-' 
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ledge  of  it.    I  shall  treat  of  the  several  parts  of  the  rfoctrine,  wkW 
some  degree  of  tninuteaeaa^ :  UDderivhich  I  shall  shew. 


I.  What  an  award  «.  //.  Wha  may  or  may  not  he  ar- 
bitrators. HI.  Who  may  or  may  not  submit  to  arbi- 
tration. IV.  What  things  may  be  submitted.  V.  The 
extent  of  the  submission.  VL  The  several  kinds  of  sub- 
mission. VII.  When  a  submission  may  be  revoked^ 
VIII.  Of  the  award  ;  when  it  shall  be  good^  and  when 
not.  IX.  Of  the  umpire.  X.  What  shall  be  a  breach 
of  the  award.  XL  Of  the  remedy  for  non-performance. 
XII.  Haw  an  award  may  be  relieved  against* 

I.    WHAT  AN  AWARD  IS. 


An  award  is  the  judgmenti  or  decree,  of  persons  elected  by  the  par- 
tiesi  to  arbitrate  and  determine  the  matters  in  controversy  submitted 
to  them.     1  Corny,  Dig.  ^  Arbitbamsmt.'*  (A) 


11^    WHO  MAY  OR  MAY  NOT  BE  ARBITRATORS- 

An  arbitrator  bemg  a  judge  elected  by  the  party,  every  one  capable 
of  making  an  arbitrament  may  be  an  arbitrator.  I  Corny,  Dig. 
"  Arbitrament.*'  (B.) 

But  a  person  of  non  sane  memory  ;  a  person^  who  by  nature  or  ac- 
ddent  has  not  discretion  ;  an  infant ;  zfeme  covert  ^  a  man  attainted 
of  treason  or  felony ;  or  a  person  who  is  not  indifierent  with  respect  to 
the  decision  of  the  causey  cannot  be  an  arbitrator,  and  in  the  last  men- 
tioned case  an  award  made  by  such  an  arbitrator  would  be  set  aside  in  a 
court  of  equity.     1  Corny,  Dig.  ^  Arbitramskt.'*  (C.) 


HI.    WHO  MAY  OR  MAY  NOT  SUBMIT   TO  ARBITRA- 
TION. 


Every  one  capable  of  making  a  disposition,  or  a  release  of  his  rightf 
may  make  a  submissiiHi  to  an  award.  1  Comy,  Dig.  ^  Arbitra- 
ment." (D  3.) 
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But  an  infant  cannot  submit  to  arbitramenty  for  his  submission  i^ 
Yoid.     IHd'  Kyd.  jiw.SS, 

Yet  it  seems  that  if  an  in&nt  and  a  man  of  fuU  age  join  in  a  sub- 
missioni  it  is  good  ;  for  though  the  in&nt  cannot  be  obliged  to  stand  to 
it)  yet  his  submission  is  only  voidable,  and  he  may  agree  or  disagree  to 
the  award  at  his  ^11  age*  Ibid.  But  see  contra  Kyi.  Av>,  35.  March, 
142.   5  Vin,  87. 

And  a  father  may  be  obliged,  that  he  and  his  sonan  infimt  shaU  stand 
to  an  award:  and  such  obligation  binds  the  father.     Ibid. 

And  therefore,  if  the  father  pleads  to  the  obligation^  that  Mb  wn  «rz« 
vfithin  age  J  it  is  no  bar.     3  Lev,  1 7. 

So  a  guardian  may  submit  for  an  infant  his  ward,  and  bind  himself 
that  the  infant  shall  perform  the  award*  Comb.  318*  Kyd,  Jiw.  39* 
3  a:  F.  Term  Refi.  253. 

A  feme  ctrvert  cannot  submit  herself  to  an  award.    1  Cam.  /%.  523^ 
But  the  husband  may  submitj^r ^'m  and  hU  wife.    Style  35 1. 
So,  if  the  husband  only  submit,  it  is  sufficient  for  a  debt  due  from 
the  wife  as  executrix  or  administratrix ;  for  the  husband  is  chairgeable 
vrith  it  by  the  intermarriage.     \  Com.  Btj^.  5%3, 

So,  if  there  be  a  submission  by  the  husband  only  for  a  lease  for 
years,  which  his  wife  ha^  as  executrix ;  and  this  binds  the  wife  after 
his  death.    Ibid. 

Or,  for  a  debt  upon  a  bond  made  to  lus  wife  befove  coverture* 
Mirch  77. 

It  is  a  general  rule»  that  those  only  who  are  parties  to  the  submis- 
sion shall  be  bound  by  the  award,    iyd.  Aw.  42. 

Thus  if  A  submit,  for  himself  and  B  his  partner,  all  matters,  &c*  be- 
tween the  partnership  and  another,  A  shall  be  tx)und,  but  not  B,  for 
he  is  a  stranger  to  the  submission.    2  Mod.  228. 

So,  in  general,  a  man  is  bound  by  an  award  to  which  he  submits  for 
another.    Kyd.  Aw.  42. 

As,  if  an  attorney,  without  the  express  authority  of  his  principal, 
enter  into  a  bond  to  a  third  person,  under  a  condition  to  be  void  on 
performance  of  the  award  by  the  principal,  otherwise  to  be  in  full 
force,  this  shall  bind  the  attorney,  and  not  the  principal.  I  Ld.  Haym, 
246.  I  Salk.  70.  Skim.  679.  Carth.  412.  Comh.  439.  12  Mod, 
129.  s.  c. 

Yet  it  is  the  common  understanding,  that  the  assent  of  the  attor- 
ney in  a  cause,  to  a  reference  by  rule  of  court>  will  bind  his  client. 
Kyd.  Aw,  45..     I  DaU.  164. 

An  executor  may  submit  a  conti^oversy,  iti  right  of  his  testator ;  but 
if  the  award  give*  him  less  than  he  would  be  entitled  to  at  law,  he 
must  account  for  the  deficiency.    Kyd,  Aw.  39,  40.     3  Leon.  53. 

Where  an  administrator  expressly  bound  himself  as  administrator^ 
his  heirs.  Sec*  to  abide  by  an  award  to  be  made  touching  matters  in  dis- 
pute between  his  intestate  and  another,  and  the  arbitrators  award  that 
he  as  administrator  should  pay,  &c.  he  cannot  plead /i^z?  administra-. 
1/zV  to  debt  on  the  bond.     1   Term  Refi.  691. 

The  above  case  has  since  been  rec<^nlzed  as  law,  on  the  princinal 
twinty  that  the  administraltor  by  entering^  into  a  bond,  in  wh 


Digitized  by 


Google 


102  AWARD. 

bound  himself,  his  heirs,  Sec.  had  bound  hlm^U  fietsonaliy }  though 
the  dictum  of  Ashhurst  J.  in  that  case,  ^'  that  it  amounted  to  |ktt 
admission  of  assets,'^  has  since  been  overruled. 

For  it  has  been  held  that  the  mere  act  of  submission  by  an  admin- 
istrator is  not  of  itself  an  admadon  of  assets  ;  and  if  the  arbitrator 
simply  declares  that  there  is  so  much  due  fit>m  the  intestate's  estate 
to  the  other  party,  without  atoarding  that  the  administrator  shall  ftay 
ity  he  may  notwithstanding  plead  '*  fully  administered.*'  And  the 
plaintiff  in  an  action  of  assumpsit  against  the  administrator  cannot 
give  in  evidence  a  promise,  at  the  time  of  the  submission,  to  pay 
whatever  should  be  found  due  from  the  estate  of  the  intestate  ;  for,  if 
there  be  no  assets,  the  personal  promise  of  the  representative  is  a  nu" 
dwn  pactum.     5  Term  Rep,  6, 

But  if  an  arbitrator,  under  a  reference  between  A.  and  B  an  adminis^ 
trator^  award  that  B  shall  pay  a  certain  sum  as  the  amount  of  A's  de- 
mand, B.  cannot  afterwards  object  that  he  had  no  assets.  7  Term 
Bep.  453. 

Such  award,  however,  will  not  operate  as  an  admission  of  assets,  in 
another  action,  at  the  suit  of  any  other  creditor.     Ibid, 

If  one  of  two  executors  refer  a  matter  in  his  own  right,  and  one  in 
right  of  his  testator,  and  the  referees  award  thereon  a  sum  of  money 
to  himself,  and  another  to  him  and  his  co-executor,  the  award  is  good. 
1  CalL  575. 

A  parent  may  submit  to  arbitration  a  trespass  committed  upon 
his  in&nt  child ;  and  it  shall  not  vitiate  tlie  award,  that  the  damages 
awarded  are  blended  with  other  damages  belonging  wholly  to  the 
parent.    Ixrb.  215. 


IV.    WHAT  THINGS  MAY  BE  SUBMITTED. 


All  personal  actions  and  things  of  an  uncertain  nature,  as  chattels 
persona],  may  be  determined  by  arbitration.  1  Corny.  Dig.  Aani* 
TRAMEMT."     (D.  3)  Kyd.  Jw,  52. 

So,  a  debt  on  a  specialty  or  record,  though  certain,  may  be  sub- 
mitted  amonffst  ot/ier  things.     1  Lev,  293.     1   Bac,  Mr.  203. 

But  freehold,  ov  inheritance  of  lands,  cannot  be  determined  by  ar 
bitrament.     I  JRol.  242.  I  10. 


KoTX.  On  the  point,  how  far  a  dispute  concerning  land  could  be  re- 
ferred  to  arbitration,  and  how  far  the  parties  were  bound  by  the 
award,  Mr.  Kyd  observes,  there  was  anciently  much  doubt  and  un- 
certainty. After  reviewing  the  several  contradictory  cases,  his  conr 
elusion  is,  that  where  the  parties  might  by  their  own  act  tnmfer  real 
property,  or  exercise  any  act  of  ownership  over  it,  they  may  refer 
any  dispute  concerning  it  to  the  decision  of  a  third  person,  who  may 
order  the  name  acts  to  be  done  which  the  parties  themselves  might 
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do  by  their  own  agreement :  therefore,  that  the  expressions  that  a 
fireehold  cannot  be  a%varded^  or  a  fiartition  made  by  any  awards  &c.  must 
be  understood  to  mean,  that  the  land  cannot  be  transferred,  or  a  divi- 
sion made  by  the  mere  wor</^ofthe  award  ;  but  that  it  is  necessary 
that  the  arbitrators  should  award  such  acts  to  be  done,  as  would,  if 
done  by  the  voluntary  agreement  of  the  parties,  amount  to  a  proper 
transfer  or  partition  at  law. 

Modem  determinations  in  England  have  realized  the  rigor  of  tlie 
ancient  rule.  Thus,  it  has  lately  (in  1802)  been  held,  «  that  though 
an  aitfard  cannot  have  the  ofieration  of  conveying  land**  yet,  when  the 
lessor  of  the  plaintiifand  the  defendant  in  ejectment  had  previously  to 
the  acuon  referred  their  right  to  the  land  to  an  arbitrator,  who  had 
awarded  in  &LVour  of  the  plaintiff,  the  award  concluded  the  defendant 
from  dUfiuting  the  lessor's  title  in  an  action  of  ejectment,     3  £ast,  \  5. 

The  same  principle  had  been  settled  in  Pennsylvania,  in  the  year 
1792,  where  it  was  said  that  *^  an  award  cannot  give  a  right  to  land; 
but  a  rejiort  of  rtferees  will  settle  a  disfiute  about  landy  either  in  an 
ejectment,  or  in  an  action  of  trespass."     See  4  UalL  122» 

In  Virginia  (in  1794)  the  President  of  the  Supreme  Court  of  Ap- 
peals, speaking  of  an  aNvard  concerning  lauds,  says,  that  ^^  if  any  act 
be  awarded  to  be  done,  for  ii/ach  a  com/ilete  remedy  cannot  be  had  at  law, 
such  as  to  make  a  conveyance  a  bill  in  equity  for  a  specific  performance  qf 
the  award  i^  common  or  proper**     I  Wash.  295. 

In  Kew  Jersey  (in  1 806)  one  of  the  judges^  in  delivering  his  opinion, 
recognizes  the  doctrine,  that  *'  an  award  cannot  operate  as  a  convey" 
ance  of  land.**  He  further  says,  "  ^/Irbitrators  may  awardy  if  the  submis- 
idon  authorizes  it^  that  one  party  shall  execute  conveyances  to  the  other. 
But  this  does  nocpass  a  title  ;  and  if  the  party  refuses  to  convey,  the  re- 
medyis  on  the  bond.  But  in  case  tlic  arbitrators  should  award  the  land,  it 
would  be  an  act  exceeding  their  jurisdiction,  and  void  of  itself  for  that 
cause,  1  Pennington  48.  ^CJ*  But  the  decision  of  a  majority  of  the 
court  in  this  case,  that  the  party  who  was  awarded  to  do  a  certain  act 
tnight  mak£hh  election  to  abide  by  the  determination  of  the  arbitrators,  or 
submit  to  the  penalty  q/ the  bond,  seems  contrary  to  the  modern  determi- 
nations above,  mentioned,  in  all  of  which,,  it  appeal^}  that  the  court 
will  give  effect  to  the  award,  - 

And  therefore  there  cannot  be  a  partition  by  an  award ;  for  freehold 
does  not  pass  without  livery,     I  RoL  242.  /.  16. 

So,  it  seems,  the  interest  of  an  estate  for  years  cannot  be  transfer- 
red by  an  award  ;  for  it  is  a  chattel  real.     I  Hoi,  242.  I.  20. 

A  thing  certain  cannot  be  submitted  as  a  debt  upon  bond,  by  itself, 
1  Lev,  392.  Kyd.  Aw.  51.  Otherwise  if  the  submission  be  by  bond, 
jbr  then  the  award  would  be  a  good  bar.     1  Bac,  Mr.  203. 

Or,  a  debt  upon  record  ;  as  arrears  of  an  account  found  before  au- 
ditors.    I  Corny.  Dig,  524. 

But  an  award  may  be  of  the  arrearages  of  a  rent  reserved  upon  a 
lease  for  years,  (I  Rot.  242.  I.  25.)  if  joined  with  things  qf  an 
uncertain  nature.  1  Bae.  Mr.  202. 
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3,  if  a  man  be  bound  to  stand  to  an  award,  and  tlie  arbitrators 
Le  an  award,  that  landehalt  be  conveyed  ;  if  the  party  refuses  the 
^eyance,  he  forfeits  his  obligation.  1  RoL  244.  L  5. 
D,  if  the  condition  of  an  obligation  is,  to  stand  to  an  award  con- 
ling  lands ;  and  the  arbitrator  awards  the  land  to  one,  and  that  the 
r  ahaii  release  to  him :  if  he  doth  not  release,  the  obligation  is  for- 
d.     1  Bac,  Ahr.  «  Abbituament."  (A.) 

nd  although  there  be  no  bond,  yet  if  the  arbitrator  do  award  that 
one  shall  infeoff  the  other  ;  it  seems  that  an  action  on  the  case 
be  maintained  for  not  doing  it.     Ibid. 

IT*  If  there  be  a  clause  in  a  will,  directing  that  whatever  coiitro- 

les  may  aiise  oo  the  construction  of  it  shall  be  decided  by  parti- 

r  arbitrators,  the  parties  claiming  under  the  will  may  notwith- 

ding  have  them  decided  at  law,  if  they  think  proper.     \0  Mod, 

Kyd,  Aw.  21. 

'  an  award  be^  that  one  ahtUl  fiay  w  much  in  wH^action  qf  a  gfieciaityi 

igh  the  -specialty  is  not  therein  discharged,  yet,  if  be  commence 

iction  on   the  specialty  afterwards,   he  ibrfeiu  bis  obligatioii* 

om.  Dig.  «  ARBiTRAMBirr.''  (D.  3)  Cro.  Jae.  447. 

auses  criminal  VLtt  not  arbitrable^  because  they  ought  to  be  punish* 

for  the  common  good.     1  Bac,  Abr,  203.    Kyd,  Avf.  63*  b.  c. 

5. 

ut  a  personal  assault,  and  the  like,  where  it  is  made  the  subject  of 

ction,  instead  of  an  indictment,  may  be  submitted.    Kyd.  Aw.  65, 

auses  matrimonial^  or  any  thing  concerning  the  contract  or  disso- 
>n  of  marriages,  cannot  be  submitted.     1  RoL  252.  pL  10. 
ut  the  damages  a  person  sustained  by  a  promise  of  marnagOf  or 
thing  relating  to  a  marriage  portion,  may  be  submitted.    1  Bac, 

,  203. 


V.  THE  EXTENT  OF  THE  SUBMISSION. 

there  be  a  submission  qfail  actions  and  comfilainta  ;  causes  of  ac- 
i  are  sufasmtted.     1  Corny.  Dig.  ^  Arbitbambnt."  (D.  4) 

of  actions  fiersonalf  and  suits  and  quarrels  :  actions  real  are  sub- 
ed.     Md. 

there  be  a  submission  of  all  matters  between  them  two;  an  action 
ne  of  them  and  his  wife  against  the  other  is  not  submitted* 
ol.  246.  /.  15. 

of  all  demands;  title  to  land  is  submitted.  1  Ld.  Baym,  115. 
b.  Keil.  99.  b. 

of  all  debts^  sums  of  money  and  demands  ;  specialties  and  judgments 
:hem  may  be  released.    2  Saund.  190. 

of  all  differences  or  injuries  ;  all  demands  may  be  released.   1  Com* 

524.    3  BuUtr.   312. 
ut  by  a  submission  ofiUl  actions^  causes  of  action  are  not  submit* 
1  Rol.  ^45-  /•  20.     Kyd.Aw.  141. 
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.  By  a  sabraisabD  of  actions  fiersonaly  wita  end  c^mfitamtM^  actioDft 
Teal  are  not  submitted ;  for  fier^onal  applies  to  the  whole.  1  Rol.  246. 
By  a  sttbnusaioQ  by  A  and  B)  of  the  one  part,  and  C  of  the  otberi 
^  all  matters  detween  -themy  an  action  hy  A  alone  against  C  is  submit* 
ted ;  for  it  shall  be  taken  distribuiively.     1  Roi,  ^46. 

By  a  submission  of  A,  of  all  mattersy  a  debt  due  from  the  wife  of  A} 
as  executrix,  is  submitted.     Cro.  Jac.  447. 

A  submission  of  divera  otMer  matterSi  extends  to  real  as  well  as  per- 
sonal concerns.     2  Cotnrtf,  320. 

if  all  matters  in  difference  be  submitted,  it  extends  to  a  demand  as 
executor,     2  Str.  1 144. 

If  two  partners  refer  all  matters  in  difference  between  them,  the 
arbitrators  may  dissolve  the  partnership.     1  IV,  BL  Rep,  475. 

|C?*  The  extent  of  the  submission  may  be  various,  according  to  the 
plcasiare  of  the  parties  (Kyd.j^w.  26.)  And  it  must  be  so  understood 
as  to  give  a  reasonable  construction  to  their  meaning,  and  to  make  their 
inteirtiOD  prevail.     See  Jfyd,  Jw.  27,  28,  29.     Md.  1 4 1  to  1 49. 

A  reference,  by  rule  of  court,  <*  of  all  matters  in  dispute  in  the  cause 
between  the  parties,"  confines  the  referees  to  the  subject  matter  of  that 
fiarticttlar  suit :  but  if  it  be,  <*  <rf  all  matters  in  difference  between  the 
fiarties  in  the  suit,**  the  referees  may  take  into  consideration  every  mat» 
ter  o/dtsfiute  between  the  parties,  {Kyd.  Jiw.  149,  150.  2  W.  BL  Rep. 
1 1  Ifi.  2  TerTtu  Rep.  644-5.)  And  per  Buller  J.  notwithstanding  the 
above  distinction  is  now  well  understood,  yet  it  is  too  refined  for  the 
common  understanding  of  mankind.  He  therefore  suggests,  that 
when  a  general  reference  is  intended^  it  should  be  ^<^  all  matters  in 
difference  between  tlie  parties;"  "whcR  especial  reference, "  (/"aU  matters 
in  difference  in  the  cause**     3  2Trrm.  Rep,  626, 

VI.  THE  SEVERAL  KINDS  OF  SUBMISSION. 

1 .  A  submission  to  arbitrament  may  be  by  parol  or  words  i  and  an 
assumpsit  lies  for  non*performance  (1  Comy.  Dig,  **  Arbitramemt,*' 
D  I .)  And  (contrary  to  the  former  decisions)  the  very  act  of  submis- 
sion implies  in  itself  a  promise  to  perform.  3  Bro,  Ch.  Ca,  361. 
Kyd,  •^w*  11. 

2.  So,  a  submission  may  be  by  indenture,  with  mutual  covenants  to 
stand  to  the  awai*d.  1  Comy.  Dig.  520.  2  Mod,  73.  Willes  248.  1  Call. 
575. 

3.  But  the  most  usual  kind  of  submission  is  by  mutual  bonds;  though 
it  is  not  essential  that  they  should  be  mutual.  They  may  be  given  to  a 
third  person,  or  to  the  arbitrator  himself;  and  even  hy  persons  other 
than  the  parties     See  Kyd,  Aw,  12. 

Or,  the  submission  may  be  by  several  obligations ;  as,  where  A  gave 
a  bond  to  B  and  C.  jointly,  and  they  c^ave  him  separate  bonds.  Cro, 
Car,  433. 

So,  a  bond  made  payable  to  two  persons,  one  of  whom  is  trustee  for 
the  other,  and  the  arbitrators  to  be  elected  by  the  trustee  ooXyy  is  good. 
Lutwm  576. 

So,  if  a  submission  be  to  four  men  by  name,  "  so  as  the  same  award 
be  delivered  up  in  writing,  by  them,  or  any  three  of  them,"  any  three 
may  make  the  award.  (3  Bukt,  62.)  In  like  manner,  if  the  submission 
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be  to  four,  so  that  an  sward  be  made  bf  all^  or  three,  or  twoy  an  award 

by  two  will  be  j^ood.     Cro,  Jac.  278.     Sec  Post,  JVb.  4. 

4.  A  submission  may  also  be  by  rule  of  court ;  and  was  either  at  com- 
mon  law,  made  in  a  cause  depending;  in  court  (before  the  atat.  9  and  10 
W.III.c.  15.  SeeAVrf.w^w.21.  XWaih.XZ.  %Burr.70\.  \DaU.Z\A) 
or  may  be,  under  the  act  of  Assembly  of  Virginia,  before  the  suit  com- 
menced. ( I  Hev.  Code  49.)  «  All  merchants  and  traders,  and  others 
desiring  to  end  any  controversy,  suit  or  quarrel,  for  which  there  is  no 
other  remedy  but  by  personal  action  or  suit  in  equity,  may  by  arbitra- 
tion agree,  tliat  their  submisHion  of  the  suit  to  the  award  or  umpirage 
of  any  person  or  persons  should  be  made  a  rule  of  any  court  of  record 
which  the  parties  shall  choose,  and  may  insert  such  tlieir  agreement  in 
their  submission,  or  the  condition  of  the  bond  or  promise,  whereby 
they  oblige  thepiselves  respectively  to  submit  to  the  award  or  umpirage 
of  any  person  <}r  persons ;  which  agreement  being  so  made  and  insert- 
ed in  their  submission  or  promise,  or  condition  of  their  respective 
bonds,  shall,  or  may,  upon  producing  an  affidavit  thereof,  made  by  the 
witnesses  thereunto,  or  any  one  of  them^  in  the  court,  of  which  the 
same  is  agreed  to  be  made  a  rule,  and  reading  and  filing  the  affidavit  in 
court,  be  entered  in  the  proceedings  of  such  court,  and  a  rule  shall  be 
made  thereupon  by  the  said  court,  that  the  parties  shall  submit  to  and 
finally  be  concluded  by  the  arbitration  or  umpirage,  which  shall  be 
made  concerning  them  by  the  arbitrators  or  umpire,  pursuant  to  such 
submission." 

^  And  the  award  made  in  pursuance  of  such  submission  may  be 
entered  up  as  the  judgment  or  decree  of  the  court,  and  the  same  exe* 
cution  or  process  may  issue  thereupon,  as  on  other  judgments  or  de* 
crees,  and  the  court  shall  not  invalidate  such  award,  arbitrament*  or 
umpirage,  unless  it  be  made  appear  to  such  court,  that  such  awardy 
arbitrament,  or  umpirag^e,  was  procured  by  corruption  or  other  undue 
means;  or,  that  there  was  evident  partiality  or 'misbehaviour  in  the 
arbitrators  or  umpires,  or  any  of  them.  And  any  award,  arbitrament, 
or  umpirage,  procured  by  corruption  or  other  undue  means,  or  where 
there  shall  have  been  such  evident  partiality  or  misbehaviour  as  afore- 
said, shall  be  deemed  and  judged  void  and  of  none  effect,  and  accord- 
ingly set  aside  by  the  court  in  which  the  submission  shall  be  made,  so 
as  complaint  of  such  corruption,  or  undue  means,  or  evident  partiality, 
or  misbehaviour  as  aforesaid,  be  made  before  the  end  of  the  second 
court  of  quarter  sessions,  in  the  case  of  a  county  court,  or  at  the  end 
of  the  second  term  of  any  other  court,  next  after  such  award,  arbitra* 
ment,  or  umpirage,  be  made  and  returned  to  such  court " 

"  Not  to  affect  the  power  of  courts  of  equity  over  awaixis,  &c," 

This  act  has  been  held  not  to  extend  to  awards,  in  pursuance  of  an 
order  of  reference,  made  during  the  pendency  of  a  suit ;  therefore  the 
award  need  not  lie  two  terms  in  court,  before  it  be  confirmed.  1  Co//. 
379.  2  CalL  433.  1  Stra.  30  L  S.  P.  on  atat.  8  and  9  W.  III.  2  Burr. 
rOl.  2Vea.jr.  451. 

If  there  be  a  reference,  by  rule  of  court,  in  a  suit  depending,  to 
^»r  arbitrators,  or  zny  three ^  and  afterwards  two  others  are  added; 
if  two  of  the  first  named,  and  one  of  the  last,  make  an  award,  it  is 
sufficient;  and  a  majority  of  the  whole  is  not  required.    2  CaU.  106. 
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And  if  the  rule  directs  that  the  money  awarded  shall  be  paid  to  the 
eheriff'j  for  the  benefit  of  the  plaintiff's  creditors,  the  sobseqaent  pro* 
ceedings  must  be  in  that  style  also.     Ildd, 

If  the  plaintiff  be  bail  for  the  defendant  at  the  time  of  reference,  in 
a  sttit  then  depending,  it  will  be  no  objection  to  the  award,  that  the  ar- 
bitrators failed  to  award  concerning  that  undertaking.    Idid, 

5.  Sometimes  the  submission  is  both  by  bond  and  rule  of  court,  by 
adding  the  parties  consent  at  the  bottom  of  the  condition ;  and  then  the 
party  may  proceed  both  by  action  and  attachment.  (1  Saik,  73.)  And 
the  court  will  not  stay  proceedings  in  the  action,  though  the  defendant 
be  in  custody  on  the  attachment.  {Prec,  Ch,  223.  2  Vem,  444.  Kyd,  Aw, 
315.)  But  if  the  defendant  be  taken  in  execution  on  the  judgment, 
the  attachment  will  be  discharged.  {Kyd.  Aw.  315.)  And  the  court  will 
not  grant  an  attachment  after  action  brought,  without  some  very  par- 
ticular reasons  {B,  R.  //.  106) ;  but  in  a  late  similar  case  it  was  abto* 
hUfly  refused,  on  the  ground  of  the  plaintiff's  having  made  his  elec- 
tion.    IBos.arFuiLS). 

If  it  be  part  of  the  condition  of  the  bond,  that  no  Ull  in  equity  shall 
htJiUd  against  the  arbitrators^  and  a  hill  be  nevertheless  filed,  the  court, 
on  motion,  will  order  their  names  to  be  struck  out.  2  Atk,  395. 

Or,  where  there  is  no  such  restriction,  if  a  bill  he  filed  making  the 
arbitrators  parties,  and  calling  on  them  to  disclose  the  grounds  on  which 
they  made  their  award,  they  may  demur.  If  there  be  any  palpable 
mistake,  a  bill  may  be  filed  against  the  patty  in  whose  favour  the  award 
is  made.     Kyd.  Aw,  332.   1  Wash,  1 4. 

The  court  will  compel  a  witness  to  a  submission  to  arbitration,  to 
make  affidavit  of  the  execution,  in  older  to  make  a  rule  of  court* 
Str.  1.  Barnes  58. 

A  submis»on  may  be  made  a  rale  of  cou»t,  on  motion  of  one  party, 
and  producing  the  bond  executed  by  the  other.    Bamet  5S, 

It  may  be  made  a  rule  of  court,  though  no  part  of  the  condition^ 
only  a  memorandum  signed  before  execution  of  the  bond.     Barnes  55. 

And  if  the  submission  be  by  rule  of  court,  the  court  will  oblige 
performance,  without  making  the  award  also  a.  rule  of  court.  I  StUk, 
71. 

A  consent  in  the  submission  bond,  to  make  the  award  a  rule  of 
court,  will  not  warrant  the  court's  interposing ;  the  submission  must 
be  made  a  rule  of  court.     Str,  1178. 

To  bring  a  submission  within  the  statute^  h  must  be  confirmed  bf 
rule  of  court  firiar  to  making  the  awai*d.     3  /*.  Wms,  361. 

If  a  bond  says,  and  if  he  consent  to  have  the  submission  a  rule  qf  courts 
it  is  sufficient.     1  Sal  72. 

In  the  construction  of  the  stat.  9  and  10  W.  III.  c.  15,  it  has  been 
held,  that  nothing  was  a  ground  for  setting  aside  an  award,  but  mani- 
fest corruption  in  the  arbitrators.  (1  Stra.  301.)  But  if  the  award  be 
defective,  though  the  court  will  not  set  it  aside,  they  will  refuse  any 
process  to  compel  performance.  (Andr,  397.)  Yet  it  has  been  decided) 
that  an  award,  upon  a  submission  made  a  rule  of  court,  pursuant  to  the 
above  statute,  may  be  avoided  for  other  defect^  as  wtll  as  comiption 
in  the  arbitrators ;  as  where  the  award  is  bad  on  the  face  of  it.  (7  Term, 
Refi,  73.)  The  objection  on  which  last  ground  may  be  made  at  any 
time.   {Barnes  56.)    And  in  FennsytvamLj  where  their  law  requircfi 
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that  the  award  be  i^iprefved  by  the  courts  the  judges  confine  themseWes 
to  two  points ;  •Ist^'an  eytdent  mistake  in  matter  oifact;  2dly,  a  mani- 
fest error  in  matter  of  iaw.     1  DalL  315. 

If  a  reference  be  agreed^a  stay  of  proceedings  shall  be  consequent. 
\  Mod.  24,. 

And  if  there  be  an  action  upon  a  bond  for  non-performance,  it  will 
be  a  good  breach,  tluu  the  defendant  firoceeded  to  execution,  \  Com, 
Dig.  522. 

So,  if  one  serve  a  eubptma  upon  the  other  after  submission  by  ruie^ 
!t  will  be  a  breach.     1  Salk.  73. 

But  non-performance  during  contest  is  no  contempt.     1  Salk,  73. 

So,  if  any  part  of  the  award  be  impossible,  for  the  noni^performance 
of  8o  much,  no  attachment  goes.     1  Salk.  83. 

VIL  WHEN  A  SUBMISSION  MAY  BE  REVOKED. 

^  In  which  way  soever  the  submission  is  made,  the  same  may  never- 
theless be  revoked,  though  made  irrevocable  by  the  strongest  words; 
for  a  man  cannot,  by  his  own  act,  make  such  authority  or  power  not 
countermandable,  which  by  the  law,  and  its  own  nature,  b  counter- 
mandable.     8  Co.  82.  Kyd.  Ano.  29,  30.  7  EoMt,  608. 

But  if  the  submission  be  by  bond,  if  the  party  revokes,  he  forfeits 
his  obligation,  for  that  he  hath  broken  the  words  of  the  condition, 
which  are,  that  he  shall  stand  to,  and  abide  the  award.    8  Co.  82.  b 

And  if  the  submissbn  be  made  a  rule  of  court,  either  at  common 
laii^  or  pursuant  to  the  staAute,  if  either  of  the  parties  revokes,  the 
court  will  grant  an  attachment.    Kyd.  Aw.  33,  34. 

But  where  parties  by  bond  agreed  to  submit  matters  in  diffisrence 
between  theni  to  arbitration,  and  that  the  submission  should  be  made 
a  rule  court,  it  is  competent  to  ekher  party,  even  since  the  statute,  to 
revoke  by  deed  his  submission ;  and  notify  the  arbitrators  thereof,  be^ 
fore  the  authority  be  executed ;  and  he  cannot  be  attached  for  a  con- 
tempt of  court  in  not  obeying  the  awards  if  made  afier  such  revoca- 
tion and  notice  ;  though  the  submission  be  afterwards  made  a  rule  of 
Qourt.  But  it  toeems  that  it  would  be  a  contempt  to  revoke  the  sub- 
mission after  it  had  been  made  a  rule  of  court.     7  Ea^t,  608. 

If  the  submission  was  by  bond,  the  revocation  must  be  in  writing. 
(8  Co.  80.  b.)    And  so  of  other  deeds.    Kyd.  Aw,  30. 

But  if  a  submission  be  revoked,  it  is  of  no  avail  till  notice  of  the 
revocation  to  the  arbitrators.    8  Co.  82.  a. 

If  the  submission  be  by  word,  the  party  may  revoke  at  pleasure, 
and  he  forfeits  nothing  ;  but  he  must  likewise  give  notice  of  the  revo- 
cation to  the  arbitrators,  though  it  need  not  be  in  writing  (8  Co.  ^2.  a. 
Kyd.  Aw.  30.)    But  see  Kyd.  32,  as  to  the  forfeiture,  contra. 

If  there  be  a  submission  by  %feme  sole^  who  marries  before  an  award 
made,  it  will  be  a  revocation,  but  no  forfeiture.  1  Corny.  Dig.  523. 
Kyd.  Aw.  30. 

So,  if  the  woman  and  B  submit  on  one  part,  and  the  woman  mar- 
ries, it  will  be  a  revocation  as  to  B  also.    1  JRol.  S3 1 . 1.  45. 
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VIIL    OF  THE  AWARD;    WHEN  IT  SHALL  BP  GOOD, 
AND  WHEN  NOT. 

JC7*  It  njay  be  necessary  lo  premise,  that,  in  the  construction  of 
awards,  the  courts  both  of  England  and  of  the  United  States  have 
long  since  disregarded  many  of  those  nice  distinctions  to  foe  met^vilh 
in  our  old  books.  Awards  are  now  liberally  9SiA  favourably  construed, 
so  as  to  effectuate  the  intention  of  the  arbitrators;  appearing  from  the 
words  of  the  whole.  There  are,  however,  two  essentials  in  awards, 
that  they  be  certain  vn^  Jintd.  See  I  Burr,  277.  2  WiU.  268.  2  Call. 
584.  I  H.  IsfAL  69.  1  DaU,  174.  1  Cainea  (N.  Y.)  Term.  Refi.  31S. 
%John8.  (N.  Y.)  Refi.  61,  62. 

1.  An  award  ought  \(y  be  fiurauoTtt  to  the  subndaMon  ;  and  therefore 
if  it  be  made  of  a  thing  merely  out  of  the  submission  it  is  void.  1  Bol. 
242.1.35.   Kyd.Av).  UO. 

As,  if  it  be  awarded,  that  a  stranger  shall  do  such  an  act,  it  is  void 
for  BO  much;  as,  that  a  stranger  shall  give  a  bondj  Sec  1  Roi.  243. 
1.  5.  247.  I.  10.     10  Co  131.  b.    Kyd.  Jw.  156,  160. 

So,  in  general,  an  award  of  a  thing  to  be  done  to  a  stranger  is  void. 
(I  Rol.  243.  1. 10.  10  Co.  131.  b.  JSyd.  Av}.  156) :  but  an  award  that 
money  bepaid  to  a  stranger,  where  it  is  for  the  benefit  of  the  pdrty,  is 
good  ;  as  if  it  be  awarded  that  one  of  the  parties  shall  pay  so  much  to 
a  creditor  of  the  other  party  in  discharge  of  a  debt  {Kyd.  Jw.  1 58, 1 60); 
or  where  the  stranger  is  a  mere  instrument  (see  Foat,  JSTo,  7.)  But 
if  it  be  awarded  that  one  of  the  parties  shall  procure  a  stranger  to  do 
an  act,  which  he  has  no  power  to  compel  him  to  do,  either  by  action 
at  law,  or  bill  in  equity,  it  is  void  for  so  much  ;  but  if  he  have  such 
power,  it  is  good.     Kyd,Aw.\^H. 

An  award  t'j  pay  upon  the  land,  or  within  the  house  of  a  atranger^  is 
void  ;  for  this  obliges  him  to  be  a  trespasser.     1  Rol.  247. 

Otherwise,  if  it  be  ar  the  house^  for  that  docs  not  make  him  a  tres- 
passer.     1  Rt4.  247.    1  Com.  Dig.  526. 

2.  An  award  of  a  thing  which  goes  beyond  (he  time  of  the  submission 
b  void  ;  but  an  aw^rd  of  a  general  release  of  all  demands  till  the  time 
of  the  aivard  is  good ;  for  no  new  controversy  shall  be  intended  to  arise 
between  the  submission  9nd  award;  and  if  it  did,  the  award  as  to  that 
only  is  void ;  for  that  was  not  within  the  submission,  but  is  good  for  so 
much  as  goes  to  the  time  of  the  submission.  And  therefore  it  is  a 
good  performance  to  tender  a  release  of  all  matters  in  controversy  to 
the  time  of  the  submission.  Also,  if  any  new  controversy  has  happen 
ed,  which  is  not  to  be  intended,  he  that  pretends  to  excuse  the  non- 
performance ought,  by  his  pleadings  to  set  it  forth.  Sec  Salk.  74. 
JSunb,  250. 

The  power  of  arbitrators,  to  award  the  costs  oTsuit,  has  been  lono 
unquestionable  (see  JTy^.  Jw.  134) ;  but  whether  they  may  allow  the 
costs  of  the  wbitration,  as  happening  after  the  submission,  seems  not 
to  have  been  clearly  settled.  See  1  RoL  254.  1.  30.  Cro.  Jac.  578. 
2  Term.  Refi.  645.  Kyd.  Aw.  (2nd  edit.)  1 52. n.  8.  Ibid.  Jppend.  p.  394. 

3.  An  award  of  a  thing  not  submitted  is  void ;  as,  if  the  submission 
be  of  all  mattery  dependingy  and  the  awaixl  be  of  atljnattera  o^enerally. 
l/?o/.  243.  1.25. 
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If  the  stibmhidon  bei  of  ail  matterB  excefit  an  obUgation^  and  tb& 
award  be  ofaU  demands.     1  Rol.  26  U  1.  3. 

^  Bnt  if  on  a  reference  of  aU  matters  in  difference  between  two  part-) 
ners,  the  award  be  that  the  partnership  be  dissolved ;  this  is  within  the 
submission,  and  therefore  good.     1  Blacks,  Refi,  475."^ 

So,  if  the  reference  be  of  all  matters  in  difference,  in  this  cause, 
and  general  releases  be  awarded,  it  is  good  as  to  matters  referred; 
though  void  as  to  the  residue.    2  Blacks,  Rep.  1117.  See  ante  Div.  V. 

A  submission  of  divers  other  matters,  is  equivalent  to  a  general  sub- 
mission of  all  controversies  between  the  parties ;  and  under  it,  gene- 
ral releases  may  be  awarded.    2  Caines  320. 

4.  If  the  submission  be,  so  thai  the  award  be  made  of  the  premises^ 
the  award  shall  be  of  all  matters  in  controversy,  of  which  they  have  know- 
ledge ;  otherwise  it  will  be  void.  {\Rol.  256. 1. 27.  8  Co.  98.)  ^CT'  But 
neither  the  award  nor  umpirage  need  be  stated  to  have  been  made  of 
the  premises ;  for  it  shall  be  so  intended.  See  Kyd,  Jvf.  263^. 
2  Johns,  61. 

The  like  law,  if  a  flnibmission  be  of  all  matters,  so  that  the  same 
award  be  made  such  a  day,  omitting,  that  it  be  made  of  the  premises ; 
for  the  wordst  the  same  award,  8cc.  are  tantamount.  Cro,  EHz.  858. 
Lutw,  533. 

If  there  be  a  submission  to  the  award  of  A  and  B,  so  that,  Sec.  and  if 
they  do  not  to  an  umpire,  the  clause  so  that  extends  to  the  umpirage. 
iZrv.  140. 

If  there  be  a  submission  of  such  and  such  things,  specially  named, 
so  that,  8cc.  an  award  not  made  of  all  is  void ;  for  they  ought  to  take 
notice  of  them,  being  specially  named  in  the  submission,  without  other 
iitformation.     1  Rol,  256. 1. 35. 

And,  upon  a  reference  of  all  actions,  controveraes,  &c.  and  also 
two  dttft'ncr  matters  of  difference ;  if  the  arbitrators  omit  to  decide  one 
of  such  distinct  matters,  that  vitiates  the  whole  award ;  which  cannot 
therefore  be  enforced  by  attachment.    7  Rast,  8 1 . 

If  the  submission  b^  so  that.  Sec.  the  award  is  sufficient,  if  it  be  of 
all  matters  notified  to  the  arbitrators,  though  there  be  other  matters 
not  notified.     Cro,  Jac,  200. 

If  the  parties  submit  all  matters  in  difference,  so  that  the  award  be 
made  before  such  a  day,  and  the  arbitrators  determine  all  matters, 
except  oney  concerning  which  they  give  liberty  to  one  of  ^e  parties  to 
prosecute  further,  the  award  is  void  for  the  whole.     WiUes  268. 

An  award  made  upon  a  reference  of  ail  matters  in  difference  between 
the  parties,  does  not  preclude  the  plaintiff  from  suing  upon  a  cause 
of  action  subsisting  against  the  defendant  at  the  time  of  the  reference, 
upon  proof  that  the  subject  matter  of  such  action  was  not  laid  before 
the  arbitrators,  nor  included  in  the  matters  referred.  4  TVrm.  Refi. 
146. 

So,  if  it  appear  that  the  mauer  of  the  suit  was  never  laid  before  the 
arbitrators.    And,  in  both  these  cases,  if  the  defendant  plead  the  award 

*  In  Nev^Tvrk^  it  has  been  held^  that  a  submission  tpay  be  of  matters  coa- 
oeniing  the  realty.  2}is)er9  other  mxotert^  in  a  submiMion,  extend  to  real  as  well 
aa  personal  coneems ;  and  an  award  ditcetiag  the  eichanee  of  lands  it  good. 
2Ciiffief(N.Y.)IVftit.ir^.  38a  --t*  ©  o 
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in  bar  of  like  actioDy  the  idaintiff  may  replf,  slating  the  fitct,  that  the 
matter  of  the  suit  was  not  included  in  the  reference,  ^h*  submitted  to  the 
arbitrators ;  and  they  are  competent  wknesses  to  prove  it*  Md.  and 
Kyd.  Jw.  \3S.  ISl. 

5.  If  there  be  a  submission  of  all  controversies^  between  A  and  B, 
of  the  onefiart^  and  C  of  the  other ^  <o  that,  &c.  an  award  of  all  between 
A  and  C,  omitting  B,  is  void.     1  Roi.  36 1 . 1.  I  s. 

But  if  the  submission  be  general,  without  a  »o  thaty  &c.  the  award 
may  be  of  part  of  the  matters  in  difference.  1  JRol,  !25G.  Cro,  £Hz, 
838.    8  Co,  98.  a. 

6.  But  if  a  thing  awarded  to  be  dmie  be  out  pf  the  submission,  it 
is  immaterial ;  if  the  matters  for  which  the  award  is  made  are  within 
it.     I  Rol.  245. 1.  30.    IH.I^M.  67.  S,  P. 

7.  So,  an  award  of  a  thing  to  be  done  to  a  stranger  is  good,  where 
the  stranger  is  only  an  instrument ;  as,  to  pay  money  to  a  stronger^  for 
the  use  or  benefit  of  the  fiartiea.     1  RoL  247.    1  Saik.  74. 

So,  if  a  submission  be  by  se^veral,  who  are  severally  bound,  an  award 
that  A  and  B  fiayt  is  good ;  for  upon  the  whole  of  the  ease  it  appears, 
that  B,  though  not  named  in  the  bond  given  by  A,  is  not  a  stranger. 
Cro.  Car.  433. 

But  an  award  does  not  bind  a  stranger  to  do  any  act,  as  a  release, 
confirmation,  Sec.    Mo.  3. 

8.  So,  if  an  award  exceeds,  and  goes  to  matters  out  of  the  submis- 
sion, it  is  good  for  so  much  as  is  tvithin  the  submission ;  as,  if  an  award 

V  be,  that  A  and  a  stranger  fiay.  Sec-  it  is  good  against  A,  and  he  is  bound 
to  pay,  though  it  is  void  as  to  a  stranger.  1  RoL  244. 1.  25.  See  ante. 
JVb.6. 

Or,  that  A  be  bound  with  aureHes^  &c.  shall  be  good  as  to  A.  2  Lev.  6« 

""^^^Aow.  82.  Carth.\S9. 

9.  And  there  shaU  not  be  a  strained  construction,  to  make  it  to  be  out 
of  the  submission :  and,  therefore,  if  there  be  a  submission  qfallaction^ 
perawial^  ao  that,  &c.  and  the  award  be,  of  and  concerning  the  prendaeay 
that  one  ahaUpay  ao  inuch  at  a  future  day,  and  then  ahall  make  a  reUaae 
^allactUma  peraonal;  tlie  release  shall  be  only  of  all  actions  till  the 
submission.     1  Rol,  256. 

So,  an  award  of  general  reieaaea  extends  only  to  matters  at  the  time 
of  the  submission.    3  Mod,  2  64. 

10.  And  if  an  award  does  not  appear  not  to  be  pursuant  to  the  sub-- 
mission,  it  shall  not  be  intended :  and  therefore,  if  an  award  of  the 
prenuaea  be  of  all  matters  till  the  time  of  the  awards  it  is  good ;  unless  il 
be  averred,  that  matters  arose  after  the  submission,  and  before  the 
time  of  the  award.  \RoL  244.  See  an  excellent  case,  2  Cmea  (N.  Y.> 
Rep,  320. 

So,  a  submission  of  all  nuxttera^  ao  that  the  award  be  made  of  the 
preniisesj  &c. ;  an  award  qf  the  premises^  of  a  single  matter  is  good ; 
for  others  shall  not  be  intended  unless  they  are  shewn.  8  Co,  98.  a. 
Cro.  Jac.  285. 

11.  So,  an  award  ought  to  be  certain :  and  therefore,  if  the  award 
be,  that  one  shall  make  gn  obligation  for  the  enjoyment  of  lands,  without 
saying  in  what  sum,  it  will  be  void  for  the  uncertainty.  5  Co,  77. 
i^^Jac.ZH.  M).359. 
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*But  an  award  may  be rendared  ceitain  l^.^yermeHl ;  :'as»  if iitbe  to 
fiay  a  debt  for  which  A  vfas  6wndy  ivHkout  say*iog  IB  what  sum^  it  maj 
be  iiscertainetl,  by  an  av€rment»  that  he  was  bound  only  in  such  an 
obligation.     1  7?o/.  263. 1.  17. 

So,  an  award  to  pay  to  the  e^^cctaovM  of  5  *  G.  deceaaed)  is  sufficiemly 
certain,  and  it  may  be  aveiTed  wlio  they  aretby  name,    i  Ball,  4  74."  . 

So,  an  award  to  make  a  reieasei  pay  moneys  &c.  without  sayingi  at 
what  time,  i&  good>;  for,  if  a  request  be  necessary,  it  must  be  in  con- 
venient time  after.  tUe  xequest  \  if  there  needs  no  request^  it  must  be 
done  in  convenient  time.     1  5a/^.  69. 

An  awatxi  without  a  date,  /o  doa  tfdrrg  within  8&ven^da^9  t^erihe 
date,  is  good ;  for  the  date  shall  be  computed  from  the  delivery. 
1  Sa/k,  76.  -  ,      - 

But  an  award,  that  the  defendant  should-  pay  to  the  plaintiff  suefi  a 
.sum  of  money,  unless  within  2 1  days  (which  in  fact  was  after  the  time 
limited  for  making  the  award)  the  defomiantahall  expnerate  himself 
by  affidavit  from  ceitam  payments  and«receipts,  in  which  case  he  was 
to  pay  a  certain  less  sum,  is  uncertain  and  inconclusive.  7  Temu  Rep., 
73. 

'  An  award,  that  ori't  ahall  fiay  the  cosia  of  a  ^uitj  generally  is  good» 
(iiVent.  243.  Carth.  157.,  2  IVi^a.  26$.  1  CaU,  575.)  'And  tbecouft 
ihay  give  costs,  though  the  award  does  not  n>ention  them.  2  Ckli.  106. 

^2.  An  award  ought  to-be  fioaMe  and  kiwJuU  Kyd.  Aw\  184,  185i 
-^  If  an  aw^rd  be  to  do  a  thing  whtah  k  not  physically  and  moraJif  iip 
(he  power  of  the  party  taperformj  it  is  viod ;  as  that.he  shall  deliver 
up  a  deed  which  is  in  tbexustody  of  a  person  over.%vhom  he  has  no 
ebntro|Ul ;  that  he  shall  procure  a  stranger  to  be  bound  with  him,  &c. 
or,  that  thedefendant  shall  be  boptid  with  sureties,  such  as  the  frfaintiff 
shall  approve;  for  it  may  be  impossible  to  force  the  approbation  pf  the 
plaintiif.    Kyd,Ai»im^\M, 

It  was  once  held,  that  an  award  ^f  damages  for  an  injury,  ibrwhidi 
no  danvap:es  are  recoverable  at  law,  isr  void,  a«ybr  worcfe,  not  actionable  i 
but  this  has  since  heeivove^i-ruled.  fseeSKmr.  243.  t^Qdnesy  166.)  But 
where,  the  plaintiff's  demand*  is  founded  on  a  contract  agunst  t\vt  posi- 
tive provision  of  a  statute,  tlie  court  will  nor  enforce  an  award.  See 
4  DaU.  29a. 

13.  So,  ah  a\^ard  ought  to  be  r^^onaMr  ;  and  therefore,  if  the  award 
be,  that  one  ft  hall  release  hie  land  to  the  other  in  ^ti9factian  tffa  tresjluutf 
it  is  void.     1  i<ol.  249.  See  1  Com.  Dig.  547. 

14.  So,  an  award  otight  to  be  mutual j  and  therefore  if  it  be  of  one 
part  onlyj  awd  nothirtg  of  the  other,  it  shall  be  void.      1  RoL  253. 

But  an  vwardi  onlering  payment  of  a  sum  of  money,  carries  in 
itself  a  mutuality,  as  it  must  be  held  in  satisfaction  of  the  matter  aub^ 
mitted.  Stc  Livi?ig8ton  J .  3  (N.  Y.)  TWw.if^,  255.  See  also,  1(N.Y.) 
2>nw./?e/i.  313,  bcc. 

15.  An  award  ought  to  htjinal;  and  therefore  an  award  to  etand  to 
the  arbitrament  of  such  an  one  is  void.   1  Corny,  Dig .  «  ArbxtA  All  bht,** 

(t:i5)         . 

JC7*  Arbitiators  have  no  power  to  delegate  their  trust  and  authority 
to  others ;  nor  to  erect  a  new  and  arbitrary  tribunal)  to  defermise 
future  controversies.    4  DaU:  T4>t  75.     B.  R.  ff,  172,  181.     Mtt  Vk 

/.ons*.  S.P.  ^ 
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16.  ^u  award  must  ^be  e?uirei  but  it  n^9if  ht  condUional  s  in  the 
alternative;  or  with  difiemliy.  See  Kyd.^fv.  203.  I  Cowt/.  Di^r-  535. 
.  17.  So,  an  award  ought  to' give  a  beneiit  or  satisfaction  for  the 
thing  submitted.  And  tberefcre  if  an  award  orders  nothiog  to  be  paid 
or  done,  it  shall  be  void.     I  Mol.^5\,    I  Corny,  Dig,  336. 

As,  if  an  award  be  Utat  one  sliaUgo  to  Romci  for  this  fe  no  advan- 
tage to  the  other.     I  RoL  252. 

But  an  award,  that  iUl  diffc  varices  do  cease^  is  good,  fop  this  is  a  mutual 
advantage.     Mod.  Cas.  34,  35.      ' 

Mutual  releases  are  advantageous,  and  therefore  ah  award  of  them 
is  good;  and  tlie  condition  of, a  bond  to  stand  to  an  award  will  be 
broken,  by  not  giving  them,  though  there  be  no  oth^r  means  of  com- 
pelling performance,  than  by  an  action  on  the  bond.    Kyd,  Aid.^  192. 

18-  If  «u  a\vard  be  void  for  all  that  is  to  be  done  on  one  part,it  is  void 
.for  the  whole.     1  Rot.  2^8.  .         .      *        '  .         ^ 

When  a  report  of  referees^  awards  money  to  be  paid  onr  one  side, 
and  certain  other  things  to  be  done  on  the  other,  if  the  court  cannot 
enforce  both,  they  will  certainly  enforce  neither.  I.^jDo//.  364.  ig^. 
Aw.  247,  249. 

But  though  the  court  may  not  be  able  to  do  this  by  execution^  yet, 
if  Ihey  can  do  \tbyMUachmtTUy  the  remedies  are  mutual,  though  not 
by  the  same  kind  of  proGOss.  .  i&zVi.         v       • 

19.  But  an  award  may  be  void  for  part,  and  good  for  thetesidue. 
2  >r2&.268,  293.      jr>//e«  62,  66.     Kyd.  Aw.  24c^, 

And  th.erefore>  if  an  award  be  of  matters  out  of  the  submbsioiiy  it 
is  void  only  for  those.    Kyd.  Aw.  245«     1  //.  45*  M  67. 

So,  an  award  unreasonable*  or  impossible  in  part,  shall  be  good  for 
(lie  residue,     l  i?o/.  ^59.  .Ayd.  ./fw.254.  .    '  ■ 

Yet  if,  by  the  nullity  of  tlie  award  in  any  part)  the  one  nhaR  not 
haAre  all  th«:'«idxa«(tage  intended,  hinvas a  reconr^pence  6g*  thut  which,. 
he  doea  to  the  other,  it  sblili  ^  void  fiar  the  wliole,  though  it  would  be' 
inutttai».ficit«ntbstandin§'the  nulipart  were  rejected.     2  Smmd.  29o.  b^ 

As,  an  award  that  A/uzy  ten/iounds,  ctrrdBy  kU  wife  and  son^  comteij 
land  to  hiin^  is  void  for  the  wliqlc  ;.  for,  though  by  the  conveyance  of* 
B  the  award  would  be  mutual,  yet  he  has  not  all  the  benefit  ioteililed 
for  him,  for  perhaps  the  esuie  was'm  his  wife  and  son.   *  1  MU.  ^59. 

20.  A  parol  award  shall  be  void,  which  awards  modiey  tQ  be  paid 
by  one,  and  a  release  bf  the  other ;  for  there  is  no  remady  for  the 
release,  where  the  award  was  bjr  parol,  i  Sid.  1 60,  foc^  ftarol  awaid 
gives  no  remedy  for  a  collateral  thing.  .  1  Lev.  US. 

But  an  award  by  fiarol  may  be  good,  where  the  submission  does  not 
expressly  require  it  to  be  in  writing.    Xyd.  Aw.  1 16,  260,  261. 

Though  not  the  express  words,  but  the  effect  and  substance  of  them^ 
<»)ly  are  mentioned.    Car$h.l57.  ^ 

Though  the  submission  says,  m  that  it  be  make  and  rmdyjto^e  dt' 
Uveredj  &c.  for  when  ii  is  made,  it  is  ready  to  be  delivei^ed,    1  SaU  75. 

Construction  of  awards.  .     . 

It  is  pow  determined,  ,that  in  the  construction  of  awards,  greater 
latitude,  and  less  strictness,  should  be  observed  than  heretofore  i  as. 
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X.    WHAT  SHALL  BE  A  BHEACH  OF  THE  AWARO< 
tf  ft  vnoB  ttoc^  not  do  dl  tittit  the  awiird  re quiit s  of  him^  it  will  be  a 

PC  II. 
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OF  TnE  HEMS'J>Y  F(lR  NON-PERroHMANCE. 

"tf  thr  Bti1?mi?^^mn  Iwr  br  hrwir\.  m\d  lUc  -iWLirt!  br  not  performcdf ' 

hantl  and  scul,  J 
faa action ot  rvvr;/ 

If  one  of  tuf.  t  ;    in  his  own  rig^til 
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la  such  case  he  may  sue  on  the  covenvat  of  submission  in  his  own 
name,  and  it  will  not  be  a  variance.     Ibid. 

3.  Or,  debt  lies  for  a  sum  awarded.     Cro.  Jac,  S54.     I  Leo,  7-2. 

4.  If  the  submission  be  by  ftarol,  assum/isit  lies  for  non-performance. 
(I  /?(?/.  7. 1.  15.) ;  or  an  attachment,     Barnes  54, 

5.  If  the  submission  be  by  rttle  of  courts  an  attachment  ^qs  for  non- 
performance. ( I  Corny.  Dig,  52 1 ,)  And  this  was  the  practice  at  com- 
mon law,  before  the  statute  of  9  and  10  VV.  III.   (See  Aye/.  ^f«>.  513. 

1  Dal/.  365.)    But,  in  Vir^nia,  the  usual  process  is  an  executioa,  as 
authorised  by  the  act« 

|C7°?  Though  the  doctrine  is  laid  down  in  general  terms  above, "  that 
on  a  submission  by  rule  of  court  an  attachment  will  lie  for  non.^r-r 
formance,"  and  is,  perhaps,  warranted  by  practice  ;  yet  in  the  case  of 
Zucasy.  JVilson.  (2  Burr,  701 .)  the  court  refused  an  attachment,. where 
the  reference  wis  made  while  the  cause  was  defiending^  saying,  that 
&uch.referenGes  were  not  within  the  act,  which  only  applied  to  submis- 
sions where  no  cause  was  depending. 

fTith  respect  to  the  pleadings  in  awards  the  following 
rules  are  essentially  necessary  to  be  knowru 

(1)  If  an  action  be  upon  an  obligation,  JScc.  for  performance  of  an 
award ;  the  defendant  cannot  plead  performance  generally  ;  but  muat 
first  take  Oyer  of  the  obligation  and  condition,  and  then  show  the  award, 
and  bow  he  has  performed  it.    Mq,  3. 

And  must  shew  performance  of  the  whole  award  on  his  part.  (3  Lev, 
24.)    Or,  a  tender  and  i^fusal,  which  is  tantamount. .  Ibid, 

And  it  is  sufficient,  that  the  defendant  alledges,  that  he  perfonned 
as  much  as  the  words  of  the  award  require  him  to  perform :  as,  if  an 
award  be,  that  a  suit  do  cease,  and  the  fiUdntiff  stand  acquitted  of  it,  it  is 
sufficient  to  say,  that  he  did  not  prosecute  the  suity  but  the  fiteUntiff  was 
thence  discharged  of  Uy  without  shewing  a  discharge  in  fact.  Cro.  Joe. 
340.      1  Rol,  7.     2  Bulst.  93. 

(2)  So,  to  debt  on  an  obligation  for  performance  of  an  award,  the 
defendant,  after  oyer  of  the  condition,  may  plead,  that  ihe  arbitrators 
made  no  award.     2  Sound.  184.     Lev.  Bnt.  40,    . 

If  he  pleads  no  awards  he  can  say  nothing  by  rejoinder,  but  what 
shews  the  award  void.  (1  Lev.  245.)     He  cannot  confess^  and  avoid. 

2  Caines  320. 

If  an  award  be  void,  it  is  safest  to  plead  no  such  award  ;  for  if  he  sets 

out  the  award,  and  pleads  performance,  tlie  plaintiff  by  his  replication 

may  say,  that  the  award  was  also  in  such  a  manner  ( which  will  make 

it  good)  and  join  issue  upon  the  performance,  and  the  defendant  cannot 

'  afterwards  deny  or  traverse  the  award.     I  Rol.  6.     1  Corny,  Dig.  541. 

And  if  the  defendant  plead  a  bad  plea,  the  plaintiff  may  demur,  and 
shall  have  jud.L;ment»  without  shewing  the  award  in  his  replication,  or 
assigning  any  breach.    3  I^ev,  17. 

Yet  if  he  plead  no  aitfard,  and  tlie  plaintiff  shews  an  award  upon  a 
submission  so  that^  &c.  (which  would  be  a  conditional  submission)  h« 
cannot  say  that  there  were  other  contests  of  which  there  was  no  award : 
for  that  will  be  a  departure.     1  Lev,  127.     I  WiU.  122. 
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•.>{3)  If  the  defendant  pleads,  thatJiJbe  arbitrators  made,  no  awards  the 
plaintiff  by^  his  replication  must  shew. the  award,  ai)d  assign 4i  breach 
•of  it.     Lev.Ent.^O.     \  Corny.  Dig,  541,  »-'  : 

And  the  plaintiff  in  debt  upon  the  obligation  must  shew  the.  whole 
arbitrament ;  and  therefore,  to  say,  amongat  oilier  things  it  ivas  aaoard^ 
<^dy  is  not  good*     Lit.  3 1 3.     Kyd.  jitu,  ^89. 

But  in  debt  upon  the  awardy  the  plainiifF  may  declare,  thai  among 
other  t/ang^  it  was  awarded.     See  figst  (5). 

In  an  action  on  the  bond,  the  plaintiff  need  not  aver  a  mutual  submis- 
sion, but  it  is  otherwise  in  debt  on  the  award.     2  Stra,  923. 

If  the  plaintiff,  in  debt  on  the  bond,  sets  forth  an  award  in  his  re- 
plication, and  there  ar^  manorial  omissions,  he  cannot  recover  ;  other- 
wise, if  the  omissions  be  in  a  void  part.of  the.  a^ard.  1  StAk,  72.  See 
iTyrf.  ^w.  280. 

If  the  arbitrament  shewn  be  void,  or  not  well  pleaded,  the  defend- 
ant may  demur,  and  have  judgment  fov  him.     1  Corny,  Dig,  54^. 

But  if  the  award  shewn  be  good  as  to  party  and  void  as  to  part,  though 
he  must  set  out  the  whole  award,  yet  he  may  assign  as  a  breach  only 
non-performance  of  that  which  is  good,  and  on  demurrer,  which  con- 
fesses the  breach  assigned,  judgment  shall  be  given  foi*  the  penalty  of 
the  bond,  which  will  be  a  bar  to  any  other  action  on  tlie  same  bond. 
2  JVils.  268. 

If  the  defendant  shew  an  award  imperfectly  in  his  bar,  ihe  plaintiff 
in  his  replication  must  shew  the  whole  arward,  otherwise  he  might  be 
tricked.     1  Saund,  326. 

(4)  So,  the  plaintiff  by  his  replication  must  shew  that  the  award 
was  made  in  all  pomts  pursuant  to  the  authority  of  the  arbitrators. 

1  Corny.  Dig.  542. 

And  therefore,  if  an  award  ought  to  be  made  before  such  a  day,  the 
plaintiff  shall  shew  it  was  made  accordingly.     Ibid. 

If  it  ought  to  be  ready  to  be  delivered  to  the  fiarties  before  such  a  day^ 
he  must  shew  that  it  was  ready  to  be  delivered  accordingly,  1  RoL 
416.1.5. 

If  the  award  was  to  be  made  w-  vjriti:jg,  under  hand  and  acal^  and 
the  plaintiff  replies  that  it  was  made  in  vjriting,  it  is  not  well.     Sir. 

lie. 

If  it  was  to  be  under  hand  and  sea/j  if  he  does  not  alfedge,  that  it 
nvas  nealedy  it  is  bad.     Cro»  Jac.  278. 

Or,  if  he  does  not  say  under  his  hand,  though  lie  produces  the 
award  scaled.     2  Mod.  77.   Pal.  109,  112,  121.    2  Bol.  243.   1  J5uV*;. 

no. 

If  it  ought  to  be  delivered  to  either  of  the /larties,  he  ought  to  ailed  j^e 
a  delivery  to  both.     2  Rol.  250.     Cro.  Eliz.  797. 

So,  a  fiarot  award,  if  it  be  pleaded  that  it  nvaa  ready  to  be  delivered^ 
is  good;  for  when  it  is  pronounced,  it  is  a  delivery.  1  i^alk.  75, 
Mod.  Ca.  160,  176. 

If  there  be  a  submission,  to  be  delivered  such  a  day  and  place ;  if 
he  alledges  a  delivery  to  the  parties  the  day  before,  it  is  sufficient. 

2  Lev,  68. 

If  it  be,  to  be  delivered  to  the  party  v)ho  desires  it ;  it  is  not  necessary 
to  alledge  that  it  was  delivered ;  for  it  shall  come  from  the  other  sidc; 
Jihatit  was  desired*     3  Mod.  330.     Sho.  24?. 
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If  an  award  was  by  fiaroly  it  is  sufficient  to  shew  the  substance  or 
effect  of  it ;  for  the  words  are  not  necessary.     2  Vent.  242. 

If  there  was  an  award  to  do  two  things,  and  as  to  one,  it  was  not  within 
the  submission ;  it  is  sufficient  to  say  that  he  performed  the  other. 
1  Corny.  Dig.  543. 

So,  if  an  awai*d  be  to  fiay  so  inuchy  or  to  give  surety  to  fiay  so  much  ; 
it  is  sufficient  to  say,  that  he  did  not  pay^  for  the  other  part  of  the 
disjunctive  was  void.     Sav,  120. 

If  the  defendant  pleads  no  such  awards  it  is  not  sufficient,  that  the 
plaintiff  shews  the  award,  he  must  also  assign  a  breach*     Yelv.  78. 

But  if  the  defendant  plead  a  collateral  matter,  &c.  and  the  plaintiff 
join  issue  upon  it,  he  need  not  assign  a  breach.  Yelv.  79-  Lut.528. 
3  LeiK  24. 

If  the  plaintiff  shews  an  award,  and  assigns  a  breach,  the  defendant 
cannot  aftcwards  alledge  payment,  or  performance  of  the  thing  in 
which  the  breach  was  assigned,  for  -that  will  be  a  departure-  1  CoTm/, 
Dig.  544. 

(5)  In  debt  on  the  anvard^  the  plaintiff  need  not  set  forth  the  whole 
award,  only  what  is  necessary  to  support  his  claim,  and  the  defendant 
may  impeach  the  award,  if  he  can.     1  Burr,  278.    2  Johns,  57. 

And  the  declaration  must  aver  a  mutual  submission,  though  it  is 
not  necessary  in  an  action  on  the  bond.     2  Stra,  923. 

If  tlie  declaration  be,  that  so  much  was  atvarded  to  the  plaintiff, 
without  shewing  the  award  of  the  other  part,  it  is  good ;  for  the  de- 
fendant shall  not  plead  no  such  arbitrament^  but  nil  debet ;  and  if  no 
award,  or  a  void  award,  be  given  in  evidence,  the  issue  shall  be  for  the 
defendant.     I  Corny.  Dig.  540. 

On  nil  debet  pleaded,  to  an  action  of  debt  upon  an  award}  the  de- 
fendant cannot  give  in  evidence  partiality  in  the  arbitrators.  2  Wils. 
148. 

If  in  debt  for  a  sum  awarded,  the  plaintiff  shews  a  defective  award, 
though  more  than  he  need  to  do,  the  declaration  is  bad.  1  Corny,  Dig. 
540. 

(6)  If  assumpsit  be  brought  for  not  performing  an  award,  the  decla- 
ration must  shew  an  awani  good  in  all  respects.     1  Corny.  Dig.  540. 

And  it  is  said  that  a  parol  award  is  not  good  for  a  collateral  thing; 
but  only  for  the  payment  of  money.    Ibid. 

XII.    HOW  AN  AWARD  MAY  BE  RELIEVED  AGAINST. 

An  award  may,  in  some  cases,  be  relieved  against,  in  a  coort  of 
common  law  ;  but  "  the  court  will  not  enter  at  all  into  the  merits  of  the 
matter  referred  to  arbitration ;  but  only  take  into  consideration  such 
legal  objections  as  appear  upon  the  face  of  the  award,  and  such  objec- 
tions as  go  to  the  misbehaviour  of  the  arbitrators'*  2  Burr.  70 1 .  Sec 
ante.  Div,  VI.  Ab.  5. 

If  the  award  be  made  under  a  reference  by  rule  of  court,  according 
to  the' statute,  a  motion  to  set  it  aside  for  extrinsic  matter  must  be  made 
within  the  time  limited  by  the  act;  but  objections  for  illegality,a/f/;tcan>i^ 
fjTi  the  face  of  the  award  itself,  may  be  made  at  any  time.  (7  Term.  Rep. 
73.)  But  where  the  submission  is  by  reference  at  nisi  prius^  there  is 
no  time  limited  for  objecting  to  an  award  for  any  cause ;  whether  for 
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either  express  or  implied,  from  the  nature  of  the  transaction ;  and, 
whether  it  be  due  or  not,  is  a  conclusion  of  fact,  on  which  the  judg- 
ment of  the  arbitrators  is  final.     2  Fes.  jr.  24. 

An  awaixi  ought  not  to  be  set  aside,  either  in  a  court  of  law  or  equity, 
on  the  ground  of  a  mistake  in  the  juilgment  of  the  arbiirators,  unless 
that  mistake  be  xfery  fial/iahle  ;  a  mere  difference  of  opinion  between 
the  court  and  arbitrators,  in  a  doubtful  case,  not  being  sufficient  to  au- 
thorise such  interference.     2  H.  i!f  M.  40S. 

Reasons  for  setting  aside  awards  are,  either  for  some  illegality,  or 
injustice  apparent  on  the  face  of  them,  or  for  misbehaviour  in  the 
arbitrators.     I  IVaah,  14.  , 

To  set  aside  an  award  for  mistake  in  the  arbitrators,  either  as  to  law 
or  fact,  the  mistake  must  appear  upon  the  face  of  it.  Or,  if  the  arbitra- 
tors, wilj  certify  the  principles  upon  which  they  proceeded,  the  court 
will  set  aside  the  award,  if  improperly  made.  Affidavits  may  be  intixM 
duced,  but  they  must  go  to  prove  misbe/iavioury  but  not  mistakes  in  law 
or  fact.     1  Wafih,  158. 

But  no, Circulations,  or  grounds  for  an  award,  which  are  not  incor- 
porated in  it,  or  annexed  to  it  at  the  time  of  delivery,  are  to  be  regard- 
ed, or  received  as  reasons  or  grounds  to  avoid  it.     1  /T  ^  il/.  67. 

Ie;^  In  Pennsylvania^  where  there  is  no  oouit  of  equity,  and  the 
law  of  that  state,  in  relation  to  references,  makes  it  necessary  that  the 
repcrt  of  the  referees  should  be  afifiraved  by  the  courty  \\  has  been 
cpnsidered  the  duty  of  the  court  to  enquire  into  the  allegations  which 
have  been  made  against  such  reports ;  in  doing  which,  they  have 
always  cpnfined  themselves  to  two  points  :  Ist,  Whether  there  is  an 
evident  mistake  in  matter  of  fact ;  oi»  2dly,  whether  the  referees 
have  clearly  erred  in  matter  of  law.     1  Doll.  315. 

Money  voluntarily  paid  in  compliance  with  an  award  cannot  be  re- 
covered back)  in  an  action  o{ indebitatus  assumfidt.  1  £>ay*s  Ca,-  Err, 
130. 

An  award  performed  will  be  a  sufficient  bar  to  an  action,  for  the 
matters  submitted,  and  awarded  upon,  until  regularly  set  aside ;  nov 
can  the  plaintiff  in  such  an  action  atuick  its  validity,  by  alledging  fraud 
in  the  party,  in  obtaining  it.     Ibid. 

Where  an  award  on  the  face  of  it  is  final,  nothing  dehors  the  .aw^d 
c»n  l?e  pleaded,  or  given  in  evidence  against  it.     3  Johns,  367*    • 
»  But  it  is  improper  to  come  into  a  court  of  chancery  to  set  aside  m- 
award,  merely  for  an  objection  in  point  of  form.     2  ,/ftk,  501. 

If  part  of  the  evidence  is  not  shewn  to  one  of  the  arbitrators,^ai»d  bo,, 
swears  if  he  bad  seen  it,  that  he  would  not  have  made  the  award,  it  shall 
be  set  aside.     I  ^tk,  63. 

So,  chancery  will  admit  exceptions,  though  the  reference  is  by  order 
of  court,  with  a  clause  that  the  award  shall  be  confirmed  by  the  court* 
without  exception  or  appeal.     2  Vem,  109. 

If  one  of  the  parties,  hearing  that  the  arbitrator  intends  to  make  hi5 
award,  desires  him  to  defer  it  till  he  can  talk  with  him  to  support 
stated  accounts,  notwithstanding  which  he  makes  bis  award,  the  time 
expiring  in  two  or  three  days,  the  court  will  set  aside,  the  award. . 
3  P.  Wm».  261. 

A  court  of  chancery  will  set  aside  an  award,  if  it  be  made  only  for 
part  of  the  matters  referred.     1  C<h  Ch,  87, 186. 
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,  Or,  if  an  award  is  repugnant,  or  impoasible.     1  On.  Ch.  8^. 

And  therefore  the  court  may  examine  the  reasons  and  grounds  of 
the  proceedings  of  the  arbitrators^  and  what  matters  thejr  con^ered. 
1  Ca.  Ch,  186. 

A  submission  to  reference,  by  order  of  the  court  of  chancery,  is  re- 
vocable ;  but  if  the  revocation  be  without  cause,  it  will  be  a  contempt 
to  the  court.     Ca,  Ch.  185. 

If  an  award  is  made  upon  private  submission  whhout  an  order  of 
couit,  chancery  may  avoid  it,  if  it  be  made  by  conuption,  or  if  it  ex- 
ceeds the  authority  of  the  arbitrators,     1  Ca.  Ch,  377. 

So,  if  an  umpire,  before  the  time  of  the  referees  is  elapsed,  de- 
clares that  he  will  give  so  much,  and  afterwards  does  give  so  much, 
which  was  more  than  was  demanded  by  either  referee,  the  award  sh^U 
be  avoided ;  for  it  induces  a  presumption  of  corruption.     2  Vcm.  100, 

If  an  arbitrator  mukes  an  improper  declaration,  as  that  he  will  make 
A  pay  costs,  or  that  A  having  misused  B,  he  will  now  mulct  him  in  his 
representatives,  the  arbitrator  shall  pay  costs.    S  Vcs.  315. 

If  an  arbitrator  promises  to  hear  witnesses,  and  afterwards  reAiseSy 
or  omits  to  doit,  the  award  shall  be  set  aside.     2  Vern.25\, 

If  a  reference  is  to  three,  or  any  two  of  them,  and  two,  without  coo- 
suiting  the  third  (after  finding  that  his  opinion  differed  from  theirs) 
make  up  an  award,  it  shall  be  set  aside.     2  Verri,  5H. 

So,  if  the  arbitrators  admit  and  hear  one  party,  and  conceal  thelt 
meetings  from  the  other.    2  Vem.  515. 

So,  if  an  arbitrator  is  a  party  who  has  an  interest  in  the  matter  in 
question ;  or  is  a  near  relation  to  one  of  the  parlies.     2  Vem,  25 1. 

Or,  if  they  choose  an  umpire  by  lot.     2  Vern,  485. 

But  the  court  of  chancery  will  not  avoid  an  award  on  account  of  ex- 
cessive damages,  if  no  fraud  or  partiality  appears..  2  Ca.  Ch,  140. 
1  rtrn.\57. 

Nor,  for  the  non-attendance  of  one  party,  if  he  hud  an  opportunity 
and  would  not  attend  to  be  heard.    £q.  Ca,  6S. 

On  a  bill  to  set  aside  an  award,  the  plainiiif  will  not  be  suffered  to 
go  into  legal  objections,  except  for  partiality  and  corruption  $  but  if 
the  bill  is  for  an  account,  and  prays  to  set  aside  an  awai  d,  in  order  t0 
let  in  such  accoutit^  there  the  pkintiff  may  make  legal  objections. 
Jiwb,  245. 

An  award  cannot  be  set  «side  upon  the  simple  ground  of  efroneout^ 
judjpnent  in  the  arbitrator,  for  to  hh  judgment  they  refer  their  dispute^ 
and  that  would  be  a  ground  for  setting  aside  every  award.  In  order 
Id  induce  the  court  to  interfere,  there  tnust  be  something  more,  as 
eorrufiticn  in  the  artUrotor^  or  gro$9  Tmstake^  either  apparent  upon  the* 
face  of  the  award,  or  to  be  made  out  by  evidence ;  but  in  case  of  ntU^ 
take.  It  must  be  in#detH]t  to  the  satisfaction  of  the  art^traton  and  the- 
party  must  convince  fifrnr^  that  his  mind  was  influenced  by  that  mis** 
lake' ;  and  that  if  it  had  not  happened,  he  shonkl  have  made  a  different 
award.  Upon  a  general  reference  to  arbitration,  the  arbitrator  has  a 
greater  latitude  than  the  court.  Per  Ld.  ^han,  Thurir/gv,  1  V^.  jr. 
369.     Cited  1  Vin.  Suf/p,  306. 
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(ji)  Form  of  submission  by  rule  ofcouft. 

I  KoTB.H'If  the  Buit  is  instituted  and  depending  between  the  partic9i 
tiiere  m  no  necessity  for  this  form,  but  the  order  is  entered  on  the  mi* 
notes  of  the  couit,  on  motion  of  the  parties,  in  their  proper  persons, 
KK  by  counsel.  The  f9llowbg  form  is  only  necessary  where  no  ac- 
lion  is  actually  depending.] 

Whereas  divers  disputes  and  controversies  have  arisen  and  are 
naw  depending  between  A  B,  of  of  the  one  part,  and  C  D,  of 

of  the  other  part :     Now  for  the  ending  and  deciding  thereofi 
it  is  hereby  mutually  agreed  by  and  between  the  said  parlies,  that  all 
matters  in  difference  between  them  shall  be  referred  and  submitted 
to  the  arbitrament,  final  end  and  determination  of  A  A,  of 
B  A,  of  and  C  A,  of        ,  or  any  two  of  them,  arbitrators  in*' 

differently  elected  by  the  said  parties,  so  as  the  said  arbitrators,  or 
uny  two  of  them,  do  make  and  publish  their  award  in  writing;,  ready 
fo  be  delivered  to  the  said  parties,  or  such  of  them  as  shall  desire 
the  same,  on  or  before  the  day  of  next  ensuing  the  date 

hereof :  And  it  is  hereby  nmtually  agreed  by  and  between  the  said 
parties,  that  this  submission  shall  be  made  a  rule  of  court.  In  wit- 
ness whereof  the  parties  to  these  presents  have  hereunto  set  their 
liiands  this  day  of  in  the  year  &c. 

{B)  Arbitration  bond. 

Know  all  men  by  these  presents,  that  I,  A  B,  of  am  held  and 

firmly  bound  unto  C  D,  of  in  the  sum  of  of  lawful  money 

of  ,  to  be  paid  to  the  said  C  D,  or  to  his  certain  attorney,  hia 

executors,  administrators  or  assigns :    To  which  payment  well  and 
triily  to  be  made,  I  bind  myself,  my  heirs,  executors  and  adminis- 
trators, firmly  by  these  presents,  sealed  with  my  seal,  and  dated  this 
day  of  in  the  year  of  our  lord 

{C)i  Condition  to  stand  to  the  award  of  two  arbitrators 
in  the  common  form. 

The  condition  of  the  above  obligation  is  such,  that  if  the  above- 
bound  A  B,  his  heirs,  executors  and  administrators,  on  hia  or  their 
parts  and  behalfa,  do  and  shall  well  and  truly  stand  to,  obey,  abide  by» 
perform,  observe,  fulfil,  and  keep*  the  award,  order,  arbitrament,  and 
final  determination  of  A  A,  of  and  B  A,  of  arbitrators  in- 

differently named,  elected,  and  chosen,  as  well  for  and  on  the  part  and 
behalf  of  the  above  bound  A  By  as  the  above  named  C  D,  to  arbitratei 

*  Id  «il  the  setlled  forms  of  fiubmisston,  whether  by  bond  <Mr  iiKleiitiire»  there 
appears  to  be  nuch  tautology  ;  but  it  ia  generally  the  aafeat  oourae  to  fbllov  pre- 
cetlenta  long  known  and  e&tablisbed.  Lord  Coke,  in  reference  to  this  very  aub- 
ject,  finds  an  use  for  almoat  every  word.  «  This  form^"  aays  he^  <•  was  invented 
by  prudent  anti<}uity  :  and  it  it  good  to  foltom,  in  such  caaea,  the  undent 
fornix  andfirtcedmts,  xohich  arefoli  ^knoviledge  and  'coitdomT*  8  Co.  82,  b.  Vv- 
ni(»e'8  case. 
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award,  order,  adjttdjre  and  determine^  of  and  concerning  all  and  ftll 
manner  of  action  and  actions,  cause  and  causes  of  action,  suits,  bills, 
bonds)  specialties,  judgments,  executions,  extents,  accounts,  debts, 
qxiarrels,  controversies,  trespasses,  damages  and  demands  whatsoever, 
both  in  law  and  equity,  or  otherwise  howsoever,  which  at  any  time  or 
times  heretofore  have  been  had,  made,  moved,  brought,  commenced, 
sued,  prosecuted,  committed,  done,  suffered,  or  depending  b^  or  be* 
tween  the  said  parties,  so  that  the  said  award  be  made  in  wciting,  un- 
der the  hands  of  the  said  A  A  and  B  A,  and  ready  to  be  deliver^  to 
the  said  parties,  on  or  before  the  day  of  next  ensuiftg ; 

[and  if  the  said  A  B,  his  heirs,  executors,  or  administrators,  or  any 
of  them,  shall  not  prefer,  or  cause  to  be  prefen>ed,  any  bill  in  equity 
against  the  said  A  A,  and  B  A,  or  either  of  them,  for  or  concerning' 
their  award  in  the  premises ;]  then  ihis  obligation  to  be  void,  other- 
Wise  to  remain  in  full  force. 

tCT'  If  the  parties  wish  to  make  their  submissdonn  rule  of  court, 
then  this  may  be  added :  ^ 

And  the  above  named  A  B  doth  agree  and  desire,  that  this*  his 
submission  may  be  made  arulo  of  the  court  of 

K7*  Two  sets  of  bonds  are  necessary,  which  are  to  be  given  by 
each  party  to  the  other^  only  changing  the  names  of  the  parties.- 

{D)  Condition  to  stand  to  the  award  of  three  arbitrators.^ 
or  any  two  ofthem^  and  an  umpire  appointed. 

The  condition  of  this  obligation  is  such,  that  if  the  above  bound 
A  B,  his  heirs,  executors,  and  administrators,  on  his  or  their  paits  and 
behaifs,  shall  and  do  well  and  truly  stand  to,  obey,  abide  by,  observe,, 
perform,  fulfil,  and  keep  the  award,  order,  arbitrament,  and  final  de- 
termination of  or  any  t<vo  of  them^  arbitrators  indifferently, 
elected  and  named,  as  well  by  and  on  the  part  and  behalf  of  the  said 
A  B,  as  by  and  on  the  part  and  behalf  of  the  suM  C  D,  to  arbitrate, 
award,  order,  judge  and  determine,  of  and  ^ncerning  all  and  all 
manner  of  action  and  actions,  cause  and  causes  of  action,  suits,  bills, 
bonds,  specialties,  covenants,  contracts,  promises,  accoi^nts,  reckon- 
ings, sums  of  money,  judgments,  executions,  extents,  quarrels,  contro- 
versies, trespasses,  damages,  and  demands  whatsoever,  at  any  time 
heretofore  had,  made«  moved,  brought,  commenced,  sued,  prosecuted, 
done,  suffered,  committed,  or  dlependinsj^,  by  or  between  the  said' 
parties,  so  that  the  award  of  the  «uid  arbitrators,  or  any  two  of  them, . 
be  made  and  set  down  in  willing,  under  their  or  any  two  of  their  1 
hands,  ready  to  be  delivered  to  the  said  parties  in  difference,  on  or 
before  the            day  of  next  ensuing,  then  this  obligation  to  tfe" 
void,  else  to  be  and  remain  in  full  force. 

And  if  the^aid  arbitrators  shall  not  make  snch  their  award  of  and 
concerning  the  premises,  within  the  timie  limited  as  aforesaid,  then 
if  the  said  A  B,  his  heirs,  executors,  and  administrators,  on  his  or 
their  part  and  behalf,  do  and  shall  well  and  truly  stand  to,  observe, 
perform)  fblfil>  and  keep  the  award,  determination,  and  umpmge  [if 
the  umtwre  be  agreed  on  between  the  fiartiei^  and  nanied\  oC         i  ^  ^^^T^ 
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ing  a  person  indifferently  named  and  chosen  between  the  aaid  parties 
ibr  umpire ;.  [bui  if  not  nmmedl  of  such  person  as  the  said  arbitrators 
shall  indiflereptly  choose  for  umpire,  in  and  concerning  the  premises ; 
te  as  the  said  uinpire  do  make  and  set  down  his  award  and  umpirage 
in  writing,  under  his  hand,  ready  to  be  delivered  to  the  said  parties  in 
difference,  on  or  before  the         day  of  next  ensuing ;  then,  Sec* 

H7»  To  this  the  parties  may  ^dd  clauses  as  iq  form  (C)  if  they 
think  it  necessary  to  restrain  any  suit  being  l^rought  in  equity :  s^lso 
to  make  the  submission  a  i*ule  of  court. 

{E)  Form  of  an  awfird. 

•To  all  to  whom  these  presents  shall  come,  we  A  B,  of  and 

C  L),  of  do  send  greeting. 

Whereas  there  are  several  accounts  depending,  and  divers  con- 
tit>versies  have  arisen  between  of  of  the  one  part,  and 

of  of  the  other  part :     And  whereas  for  the  putting  an 

«od  to  the  said  differences,  they  the  said  and  by  their 

aeveral  bonds,  or  obligations,  bearing  date  last  past,  are  fecip 

jMTocally  become  bound  each  to  the  otner  in  the  penal  sum  of 
'  to  stand  to,  abide,  perform,  and  keep  the  award,  order  and  final  de- 
termination of  us  the  said  so  as  the  said  award  be  made  in 
writing  and  ready  to  be  delivered  to  the  parties  in  difference,  on  or 
before  next  ensuing,  as  by  the  said  obligations  and  cpndltionii 
thereof  may  appears  Now  know  ye,  that  we  the  said  arbitrator^ 
whose  names  are  hereunto  subscribed!  taking  upon  us  the  burden  of 
the  said  award,  and  having  fully  examined  and  duly  considered  the 
proofs  and  allegations  of  both  the  said  patties,  do  make  and  publish 
this  our  award  between  the  said  parties  in  maimer  following ;  that  is 
to  say  ;  first  we  do  award  and  order,  that  all  actions,  suits,  quarrels, 
and  controversies  whatsoever,  had,  moved,  arisen  and  depending  be- 
tween  the  said  piarties  in  law  or  equity,  for  any  manner  of  cause 
whatsoever  touching  the  said  premises,  to  the  day  of  the  date  hereof, 
shall  cease  ami  be  no  further  prosecuted  ;  and  that  each  of  the  said 
parties  shall  pay  and  bear  his  own  costs  and  charges  in  any  wise  re- 
lating to  or  concerning  the  premises.  And  we  do  also  award  and 
order,  that  the  said  shall  deliver  or  cause  to  l)e  delivered  to  the 
said  at  within  ihe  space  of  &c.  And  further,  we 
do  hereby  award  and  order,  that  the  said  shall  on  ov  before 
pay  or  cause  to  be  paid  unto  the  said.  the  sum  of  \^  e  do 
also  award  and  order,  &c.  And  lastly,  we  do  award  and  order  that  the 
wd  and  on  payment  of  the  said  sum  of  shall  in 
due  form  of  law  execute  each  to  the  other  of  (hem,  ot  to  the  other's 
use,  general  releases,  sufficient  in  the  law  for  the  releasing  by  each 
to  the  other  of  them,  his  heirs,  executors,  and  administrators,  of  all 
actions,  suits,  arrests,  quarrels,  controversies  and  demands*  whatso- 
ever,^ touching  or  concerning  the  premises  aforesaid,  or  any  mattet 
or  thing  thereunto  relating,  frora  the  beginning  of  the  world,  until  the 
day  of  last  past  (viz.  the  day  of  the  date  of  the  arbitration, 
bondt^  In  witness  whereof  we  have  hereunto  set  our  hands  the 
day  of           &c. 
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{!)  Form  of  an  umpirage. 

{Recite  the  arbitration  bonds  at  in  the  award,) 

Now  know  yc,  that  I,  umpire  jndifferentl)r  chb&en  by 

Slaving  deliberately  heard  and  understood  the  griefs,  allegations  and 
proofs  of  both  the  said  parties,  and  willing  (as  much  as  in  me  iieth) 
to  set  the  said  parties  at  unity  and  good  accord,  do  by  these  presents 
arbitrate^  award,  order,  decree  and  judge  as  foUoweth  ;  that  is  tty-say, 
<cc. 

(Q)  A  general  release^  in  obedience  to  an  award. 

Know  all  men  by  these  presents,  that  I,  A  B,o(  &c.  have  remised^ 
released,  and  forever  quit  claimed9  and  by  these  presents  do  remise^ 
release,  and  forever  quit  claim,  unto  C  D,  of,  &c.  his  heirs,  executors, 
and  administrators,  aU  actions,  cause  and  causes  of  action,  judgments^ 
wdts^  cootroversies,  trespasses,  debtS)  duties,  d^ages,  accounts,  reek- 
ODiDgs  and  demands  whatsoever,  for  or  by  reason  of  any  nsatter, 
cause,  or  thing  whatsoever,  from  the  beginning  of  the  world  to  the 
day  of  last,  save  and  except  {the  thing  awarded)  under 

the  terms  and  in  the  manne»  prescribed  in  and  by  a  certain  award 
made  the  day  of  in  the  year  ,  by  and 

on  a  reference  to  them  of  all  disputes  between  me  and  the  said  C  D. 
In  ^iHtnes^,  8ce.  I  have  hereunto  set  m.y  hand  and  seal  this  day 

of,  kc. 

tcy*  A  similar  release  must  be  given  by  the  other  party  %  only 
changing  the  names  of  the  parties,  and  varying  Hie  exception  as  to 
the  thing  awarded,  so  as  to  suit  the  case. 

pC7*  Submissions  to  arbitration,  \yf  indenture^  are  very  unusual ; 
though  it  may  be  done,  as  well  as  a  submission  by  deed^  which  is  a 
writing  under  $€al.  Or  it  may  be  bgr  writing  not  under  seal  ^  or  by 
mere  verbal  agreeipent. 
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BAIL  (from  the  French  bmler^  to  deliver)  signifies  the  deliverfr 
of  a  man  out  of  custody,  on  the  undertaking  of  one  or  more  persons 
for  him,  that  he  shall  appear  at  a  day  limited)  to  answer^  and  be  justi- 
fied by  the  law.     Summ.  96. 

/.  The  difference  between  bail  and  mainprise^  11.  When 
a  person  may  be  discharged  without  bail.  HI.  Who 
may  or  may  not  be  bailed  IV.  Who  may  bailj  and 
the  manner  oj"  it.  F.  Of  granting  bail  where  it  ought 
to  be  denied.  VI.  Of  refusing  hail  where  it  ought  to  be 
admitted.  VII.  Requiring  excessive  bail.  VIII.  Of 
bail  by  wn>q/*habeas  corpus.  IX.  When  bail  shall  be 
required  in  civil  actions.  X.  When  bail  shall  not  be 
required  in  civil  actions^  without  the  direction  of  a 
judge  or  Justice.  XI.  Special  cases^  in  which  bail  ir 
directed  by  the  laws  of  the  dommonwealth.  XII.  Of^ 
fences  punishable^  by  the  laws  of  this  commpnwealthy  by 
imprisonment^  xvithout  bail  or  mainprise. 

I.  THE  DIFFERENCE  BETWEEN  BAIL  AND  MAINPRISS^ 

The  difference  between  bail  and  mainprise  is,  that  mainpernors  are 
pnly  surety,  but  bail  is  a  custody ;  and  therefore  the  bail  may  retake 
the  prisoner,  if  they  doubt  he  will  fly,  and  detain  him»  and  bring  htm 
^fore  a  justice,  and  the  justice  ought  to  commit  the  prisoner  in  dts-« 
charge  of  the  bail,  or  put  him  to  find  new  sureties.  Summ.  96.  Co. 
Jmxv  trctcU  380. 

II.  WHEN  A  PERSON  MAY  BE  DISCHARGED  WITHOUT 

BAIL. 

If  a  prisoner  be  brought  before  a  justice  of  peace  expressly  Qllarg* 
cd  with  felony  by  the  oath  of  a  party,  the  justice  cannot  discharge  him» 
but  must  facfil  or  commit  him.    3  BaU  121. 

But  if  be  be  charged  with  suspicion  of  felony  only,  yet  if  there  be 
n  felony  at  all  proved  to  be  committed)  er  If  the  fiict  charoBd  Mii^ 
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lelony  be  in  truth  no  feliQDy  in  point  of  law,  the  justice  of  peace  may 
discharge  him.    J^id. 

III.  WHO  MAY  OR  MAY  NOT  BE  BAILED. 

"  Those  shall  be  let  to  bail  who  are  apprehended  for  any  crime  not 
punishable  with  death,  or  confinement  in  the  jail  and  penitentiary  j 
and  if  the  crime  be  so  punishable,  but  only  a  light  suspicion  of  guih 
fall  on  the  party,  he  shall  in  like  manner  be  bailable  :  But  if  the  crime 
be  punishable  with  death,  or  confinement  in  the  jail  and  penitentiary, 
and  there  be  good  cause  to  believe  the  party  guilty  thereof,  he  shall 
not  be  admitted  to  bail.  2  Rev.  Code  81.  Bnt  no  person  shall  be 
bailed  alter  conviction  of  any  felony/*     1  Rev.  Code  17. 

fCJ^  For  those  offences  punishable  by  confinement  in  the  peniten* 
t|ary.     See  tide  *•  PEiaTBUTiARY.** 

IV.  WHO  MAY  BAILj  AND  THE  MANNER  OF  IT- 

It  seems  to  be  a  general  rule,  that  so  far  as  any  persons  are  judges 
of  any  crime>  so  far  they  have  power  of  bailing  a  person  indicted  be- 
fore them  of  such  crime.  So  may  a  justice  of  the  peace  bail  a  person 
arrested  for  felony.     Haw.  B.2.C.  15.  S,  54. 

Any  one  justice  might  always  in  his  discretion  either  bail  or  impri« 
son  one  who  has  given  another  a  dangerous  wound,  according  as  it 
ahall  appear  from  the  whole  circumstances  that  the  party  is  most 
likely  to  live  or  die.     Ibid* 

A  person  who  is  to  take  bail  niay  examine  them  on  their  oaths  as 
to  their  sufiiciency.    2  Hale  125. 

And  If  a  person  who  has  power  to  take  bail  be  so  far  imposed  upon 
as  to  suffer  a  prisoner  to  be  bailed  by  insufficient  persons,  either  he, 
or  any  other  per^n,  who  hath  power  to  bail  him^  may  require  the 
party  to  find  better  sureties,  and  to  enter  into  a  new  recognizance, 
and  may  commit  him  on  his  refusal ;  for  insufficient  sureties  are  no 
sureties.    Haia.  i^.  2.  C.  1 5.  5.  4. 

No  person  should  be  admitted  to  bail  by  less  than  two  sureties, 
either  of  which  should  be  sufficient  to  answer  the  sum  in  which  they 
are  bound.     I6id» 

With  respect  to  the^  power  of  bailing  an  offender  sent  for  fuither 
trial  by  the  court  of  examination,  see  title  ^^  CutMiNALS.*' 

V,   OF  GRANTING  BAIL  WHERE   IT  OUGHT  TO  BE 

DENIED. 

<<  If  any  justice  let  any  go  at  large  who  is  not  bailable,  or  refuse 
to  admit  to  bail  any  who  have  right  to  be  so  admitted,  after  they 
eh^l  have  offered  sufficient  bail,  or  require  excessive  bail,  he  shall 
be  amerced  at  the  discretion  of  a  jury.'*     I  Rev.  Code  17. 

An  infiEMrmatioo  was  granted  against  a  justice  of  the  peace  in  Engr 
land,  for  admitting  a  man  to  bail  on  suspicion  of  horse-stealing.  Sfra. 
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VI.    OF  REFUSING   BAIL  WHERE  IT  OUGHT   tO  BE 
ADMITTED. 

Denying  &ail  where  it  ought  to  be  granted  is  a  misdemeanop*  not 
only  by  the  statute,  but  also  by  the  conimon  law,  and  punishable 
thereby,  not  only  by  action  at  the  suit  of  the  party  injured^  but  also 
by  indictment.     Haw.  B.  3.  C.  15.  S.  13- 

But  the  party  should  offer  sureties.    Ibid,  S.  14. 

VIL  REQUIRING  EXCESSIVE  BAIL. 

By  the  declaration  of  rights  of  Virginia,  article  9|  it  is  declared^ 
"  That  excessive  bail  ought  not  to  be  required,  nor  excessive  fines 
imposed)  nor  cruel  nor  unusual  punishments  iiiflicted."  The  sanue 
principle  b  adopted  in  the  amendments  to  the  constitution  of  the 
United  States,  article  10. 

VIII.  OF  BAIL  BY  WRIT  OF  HABEAS  CORPUS. 

As  the  enlargement  of  a  prisoner  may  in  most  cases  be  procured 
by  writ  of  habeas  corftus^  it  has  been  usual  in  treatises  of  this  kind  to 
confound  that  subject  with  the  doctrine  of  bail.  But  it  more  proper- 
ly makes  a  distinct  title  of  itself* 

IV.  WHEN  BAIL  SHALL  BE  REQUIRED  IN  CIVIL  AG- 

TiONS. 

In  all  actions  of  debi^  founded  on  any  writing  obligatory,  bill  or 
note  in  writing,  for  the  payment  of  money  or  tobacco,  and  all  actions 
oli  covenant ^  or  detinue^  the  plaintiff  or  his  attoi-ncy  shall,  on  pain  of 
having  his  suit  dismissed  with  costs,  indorse  on  the  original  writ  or 
subsequent  process  the  true  species  of  action,  and  that  appearance 
bail  is  required.     1  Kev,  Code  78,  ST. 

Appearance  bail  is  not  required  in  actions  of  debt  on  bonds  with 
collateral  conditions.     2  IVagh.  183* 

X.  WHEN  BAIL  SHALL  NOT  BE  REQUIRED  IN  CIVIL 
ACTIONS,  WITHOUT  THE  DIRECTION  OF  A  JUDGE 
OR  JUSTICE. 

In  all  actions  to  recover  the  penalty  for  breach  of  any  fitrud  iaw^ 
not  purticulaiiy  direcdng  special  bail  to  be  given,  in  actions  of  slan* 
der^  trespass^  aasault  and  battery y  actions  on  the  casej  fitp^  trover  or  other 
wrongsy  and  all  personal  actiotisy  except  those  above  enumerated  (viz. 
debty  covenant^  and  detinue)  the  plaintiff  or  his  attorney  shall  in  like 
manner  and  under  like  penalties  indorse  on  the  original  writ  or  sub- 
scqoetit  process,  the  true  species  of  action,  **  that  the  sheriff  to  whom 
the  same  is  directed  may  be  thereby  hifbrmed  whether  bail  is  to  ke  de* 
manded  on  the  execution  thereof,     I  Rev,  Code  77 j  S7. 

But  a  judge  or  justice  may  direct  bail,  by  indorsement  on  the 
writ,     I  Rev,  Code  78,  87. 

No  bail  shall  be  demanded  of  a  defendant  sued  otit  of  his  county, 
until  a  non  est  inventus  be  returned  therein  ;  unless  the  cause  of  ac- 
tion accrued  where  the  suit  is  brought :  and  a  writ  issued  otherwise 
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withwitatiehdorse«icfat,«jiobail  required,*'  sh^l  be  votlbtoi  it^ 
lJiev.dode,8B, 

Formerly  a  suit  could  not  be  brought  anitist  tf  defendant  ill  A  di»< 
trict  other  than  that  in  which  he  resided,  till  the  return  ofknon  e»t 
iTtventvn  therein*  {}  Rev.  Code^  77.)  But  no^  a  sUit  may  be  broug^ 
in  any  circuit  where  the  eatose  Of  action  arctec,  and  thedefendtot  held 
to  bail.     See  acts  qflSOBjfiage  12. 

Writ4  issued  contrary  to  the  above  lai»8  are  to  be  aMdtd  bf  ^leli  iii 
xibiUemens.     See  3  Tuch.  BL  Apfi^  38. 

No  special  bail  shall  be  required  in  anjr  kcdon  on  a  (lenal  taW^  un- 
less by  such  law  it  be  expressly  directed.     I  ^ev,  Cotff,  106. 

|C7*  The  same  summary  remedy  is  now  given  to  the  eommon 
bail  who  actually  pays  money  on  account  of  the  principal,  as  to  sccuf- 
lilies  against  Ibeir  principals.     I  Rev.  Code^  289. 

As  to  the  plaintiff's  remedy  against  the  sheriff  for  taking  insuftcient^ 
or  for  failing  to  take  bail,  when  required  |  and  the  hairs  and  sheriff's 
remedy  against  the  defendant's  estate  by  attachment  i  also,  when  ex- 
ceptions may  be  taken  to  Uiil  returned  by  sheriff.  See  1  Rev.  Codtl 
78,87,88. 

But  if  the  plaintiff  docs  not,  in  thii  first  ihstaiicc,  except  tb'tlie  iuf- 
ficieocy  of  the  appearance  bail,  he  cannot  afterwards  object  to  ree6iv«« 
ing  him  as  special  bail.     1  H.  and  M.  22. 

And  after  the  appearance  bail  has  defended  the  suit  and  pleaded,  iiid 
<i^'f^ndant  may  at  a  subsequent  term  be  admitted  to  appear,  and  givtt 
as  special  bail  the  Same  person  who  was  appearance  bail,  file  a  plea^ 
and  go  to  trial.     Ibid, 

U3^  For  those  persons  who  are  t>riVileged  frbm  arrelts,  and  e6nie< 
qucntly  cannot  be  held  to  bail,*fe  title  *«  Arbest^" 

Xr.  SPECIAL  CASES,  IN  WtttCll  BAIL  IS  REQtJIR£6  W 
THE  LAWS  OF  THIS  COMMONWEALTH. 

Ballast.  Ih  any  suit  brought  for  the  penalties  against  the  oinitt 
of  a  vessel,  fot  unlading  ballast,  or  casting  dead  bodies  into  the  watery 
contrary  to  law.     1  Rev.  Codey  fi.  205. 

Convicts.  In  all  actions  for  the  (lenalty  of  ^0/.  for  bringing  to/ 
Convict  into  this  stale.     1  R^.  Code,  40. 

Flour.  On  actions  for  the  penalties  on  the  act  to  I'egalate  the 
inspection  of  flour  fand  bread.     1  Rev,  Code^fi,  231. 

Gaming.  On  eitecuting  a  cafifasi  after  judgment  tttt  unlawful 
gaming.     2  4j||^  Code^fi,  13. 

HoosTEALixt^.  In  all  suits  or  ihformtiuons  brought  aguiist  fre« 
persons  for  hogstealing.     1  Rev.  Code^  17t. 

Quarantine.  In  suits  for  penalties  for  breach  of  laws  6f  quaran- 
tine.    !  Rev.  Code^/i.  245. 

Sailors,  &c.  sick  of  disabled.  In  mf  action  of  debt  or  inforfnatitlti 
brought  against  the  master  of  a  vessel  for  putting  on  shore  any  sick 
or  disabled  sailor  or  servant,  without  providing  for  their  maintenance 
and  cure.     1  Rev.  Code^fu  .205. 

Slaves.  Against  the  master  of  a  vessel  or  others,  for  carrying  H 
slave  out  of  the  st^^e,  or  removing  him  from  one  county  to  another^ 
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8cc.  (i  Kiw.  Code^  192,  374.   ^  Rev,  Code,  84.)     Against  mostm  of 
VteSBeU,  for  dealing  Vith  slaves.     I  Bev.  0)cfc,432.  2  litv.  CodCi  85. 

Teassfobtimo  dsbtohs  out  of  the  state.  Iq  all  actions  against 
the  masters  of  vessels  for  carrying  debtors  out  of  the  country,  without 
having  advertised  their  intention  to  depart,  for  six  weeks  succeffMvely» 
Id  the  Virginia  Gazette.     1  Rev.  Code^  p.  118. 

XIL  OFFENCES  PUNISHABLE  BY  TH^  LAWS  OF  THIS 
COMMONWEALTH,  BY  IMPRISONMENT  WITHOUT 
BAIL  OR  MAINPRISE. 

Bastabds.  Reputed  father  of  a  bastard  child  refusing,  to  enter 
Into  a  recognizance  to  perform  the  order  of  court,  for  the  mamienance 
of  the  child,  to  be  imprisoned  without  bail  or  mainprise  till  he  com- 
►  ply?  &C.     1  Rev,  Codef  184.  3  Rev.  Code,  93. 

Clbbks  of  Coubts,  escecuiing  their  office,  without  taking  the  oath 
Prescribed  by  law,  forfeit  fifteen  hundred  dollars,  and  suffer  one  year's 
imprisonment  without  bailor  mainprise.     1  Rev.  Codty  94. 

CoHvicTs.  For  bringing  any  convict  into  this  slate,  three  montlis 
imprisonment  without  bail.     1  Rev*  Code^  fi,  40. 

CovNTBBVBiTiHO  L^TTEBs,  or/^^Vvy  tokcTu,  Imprisonment  wiili- 
out  bail  for  any  space  not  exceeding  one  year.     1  Rev.  Codey  /u  45. 

Mabbiages.  Ministers  celebrating  marriages  without  licence  or 
puWcation  of  banns,  twelve  months  imprisonment  without  bail. 
i  Rev.  Codei  fi.  193. 

Granting  &lse  certificate  of  publication  of  banns«  the  same  penalty 
as  next  above. 

Clerk  of  the  court  granting  marriage  licence  contrary  to  law. 
1  Rev.  Codeffi.  195. 

Wj^iie  persons  marrying  with  negroes  or  mulattoes,  six  months 
imprisonment  without  baiL     1  Rev.  Code^  p.  196. 

Obdivabibs.  a  person  convicted  of  keeping  a  tippling  house,  or 
a  Second  time  of  retailing  liquors  without  licence ;  six  months  im- 
prisonment without  bail.     1  Rev.  Code^  fi.  203. 

Pbbjubt.  a  person  guilty  of  it  is  punishable  by  fine  not  exceed- 
ing two  hundred  pounds,  and  imprisonment  twelve  months  without 
bail  or  mainprise.     I  Rev,  Code.fi  46. 

Slatb*.  Forging  certificate  of  emancipation  of;  a  fine  of  two 
hundred  dollars,  and  imprisonment  one  year  without  bidl,  &c. 
1  kev.  Codii  347.  ^1^ 

Shall  Pox.  A  person  wilfully  endeavouring  to  pN^gate  it,  con- 
trary to  law ;  a  fine  of  fifteen  himdred  dollars,  or  six  months  impii" 
aonment  without  bail,  tec.  1  Rev,  Code^  303. 

U  olCKB.  Taking  away  a  woman  under  the  age  of  sixteen  years^ 
imprtaoiiment  without  bail,  &c.  not  exceeding  two  years.  1  Rev. 
Codcyfi.  196. 

Taking  awiy  and  deflouiing,  five  years  imprisoninent  without  bail. 
I  Rev,  Code^  197. 
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{^)  Recognizance  oJlbaU  in  a  criminal  cqse* 

Be  it  remembered,  that  on  the  day  of  in  the  year  of 

o^frLoid  K.  Of  of  the  county  of  labourer,  A  B)  of  the  said 

ooQDty)  labourerj  and  B  B,  of  the  said  county^  labourer,  came  before 
me  J.  P.  one  of  the  commonwealik's  justices  of  the  peace  for  the  coun*. 
ty  of  and  severally  acknowiedf^  themselves  i^  be  indebted  to  A 
G«  governor  or  chief  magistrate  of  the  con&^on wealth  of  Vir- 

ginia, and  his  successors,  that  is  to  say,  the  said  A  O,  dollars^ 

and  the  said  A  B,  and  B  fit  dollars  .each,  to  be  respectively  le- 

vied of  their  lands  and  leriements;*  gopds  and  chattels,  if  the  said 
A  O  shall  m^  default  in  performance  of  the  (Condition  nndep* 
written. 

The  conditbn  of  this  recognisance  is  suchy  that  if  the  above  bound 
A  O  shall  personally  appear  before  the  commonwealth's  jiivtioea 
assigned  to  keen  the  peace  in  and  for  the  county  of  aforesaid, 

on  the       •    day  of  then  and  there  to  answer  to  tfie  common-  j 

wealth  aforesaid,  for  and  concerning  (here  recite  the  offence)  with 
which  the  said  A  O  stands  charged  before  me,  and  to  do  and  receive 
what  by  the  said  court  shall  then  and  there  be  ordered  and  adjudged, 
and  shall  not  depart  thence  without  the  leave  of  the  said  court,  tnen 
this  iiecognizance  shall  be  yoidi  or  else  i^emain  in  full  force  and 
virtue. 

Jlcknomltdged  befb'*€  me. 

KJ*  The  precedents  for  bailing  an  offender,  after  a  court  of  ezami- 
natum  has  been  held,  ai'C  reserved  for  title  Ctimina/8, 

(B)   Recognizance  of  special  bail  in  civil  ease/s.       * 

County,  to  wit : 
Memorandum^  That  upon  the  day  of  in  the  year 

of  our  Ix>rd  A  B,  of  the  county  of  personally  appeared 

before  me  J  P,  (one  of  the  judges  of  the  general  court,  or  a  justice  of 
the  peace  for  the^  county  aforesaid,  as  (fie  cate  may  be)  and  undertuojL 
for  C  D,  at  the  suit  of  B  P,  In  an  action  of  now  depending 

in  the  superior  court  of  law,  for  the  county  of  (or,  in  an 

action  of  now  depending  in  the  court  of  county)  that 

in  case  the  said  C  D  shall  be  cast  in  the  siiid  suit,  he  the  said  C  D 
Will  *  pay  and  satisfy  the  condemnation  of  the  court*  or  render  his 
body  to  priM^in  execution  for  the  same,  or  that  he  the  said  A  B  will 
diy  It  for  hinP 

(C)  Special  hail,  in  detinue. 
(See  1  R^*  Codey  p.  78,  sect.  26.  and  p.  87,  sect.  30. 

(Pursue  form  (B)  till  you  eome  to  the  aeteriak*,  then  eay^  restore  to 
the  said  B  P  the  siud  (describe  the  lir<4ierty  sued  Jot,  according  to  the 

•  If  the  recognizance  be  forfcitetl,  and  there  be  judgment  ihereunon,  theexe. 
cution  n^oes  againtt  the  **  lands  and  tenements,  giKxls  And  chattels.  This  is 
said  to  have  been  the  practice  of  the  Old  General  Court,  and  is  warranted  by 
S^t^if.  .9ee  XititBli*s  Entries,  folio,  546  a,  pL  5. 
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Mtte^JUation  in  thf  writ)  or  the  alternatiye  value  therepC  as  the  cpoit 
n^y  adjudge,  or  that  h^  the  said  ^\  B,  will  do  it  for  him. 

(/))  JBail  ^iece.  * 

County^towit: 
G  D)  of  the  parish  of  in  the  county  of  is  deltyered 

to  bail»  on  a  cefn  corfiiiiy  unto  A  Bi  of  the  parish  and  county  aforesaid, 
at  the  suit  of  3  P,  t|ip  day  of  in  the  year  of  our 

par  Spedal  bail  may  be  taken  by  any  judge  of  the  general  court, 

C  Justice  of  the  peace,  in  actions  dependingin  the  superior  courts  of 
Wf  where  the  court  is  not  sitting.     1  Rev.  Codej  p.  79. 
In  the  county  courts,  special  bail  may  be  taken  at  the  quarterly 
sessions,  or  a  montlily  court  ( 1  Rev.  Codcy  p.  85,  sect.  10.)    Or,  it 
may  be  taken  by  any  justice  of  the  peace,  when  the  courts  are  not 
fitting.    IM.  p.  88,  sect.  24. 

ICT*  Whien  to  return  the  recogni2an<^e  to  the  clerk's  office,  and 
when  ezceptiohs  may  b^  taken  to  the  sul^ciency  of  the  bail,  see  the 
fJ)ovelaws. 

[E)  Bail  bond^  to  th^  sheriff. 

Know  all  men  by  these  presents,  that  we,  A  D,  of  and  B  S, 

<if  are  held  and  firmly  bound  to  H  S,  sheriff  of  the  county  of 

in  the  sum  of  of  lawful  money  of  Virginia,  to  be  paid 

%0t  the  said  H  S,  or  his  certain  attorney,  executors,  administratdrs,  or 
assigns ;  to  which  payment  well  and  truly  to  be  made,  we  bind  our* 
selves,  and  each  of  us  jointly  and  severally,  our  apd  each  of  our  heirs, 
executors  and  administrators,  firmly  by  these  presents.  Sealed  wi^h 
our  seals,  and  dated  this  day  of  in  the  year  of  our 

Lord 

The  condition  of  this  obligation  is  such,  that  if  the  above  bo^ud 
A  p  do  appear  before  the  judge  of  the  superior  court  of  law  for  the 
cotihty  of  (or  before  the  justices  of  the  county  court  of  ) 

at  the  court  house  of  the  said  coqiny,  on  ^c.  {the  day  of  the  return 
according  to  the  writ)  to  answer  to  C  P,  of  a  plea  of  &c.  (recife  (he  caute 
qfa$tion  as  in  the  writ)  then  this  obligation  to  be  void,  e\^o  m  remain  in 
fiill  force  and  virtue, 

|C7*  The  bail  Isond,  or  a  copy  thereof,  must  be  returned  by  the 
sherifT  to  the  clerk's  office  before  the  day  of  appe^i^nce.  I  Rev. 
Cod^  p.  78,  sect.  26  ;  p.  sr,  sect.  qp.     %  liev^  Code.  p.  17. 
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BY  the  laws  of  Virginia  (I  i?rv.  Cotfe,  p.  204,  §ect.  L)  the  court  of 
every  county  or  corporation,  adjacent  to  any  navigable  river  or  crccHt 
are  directed  ^o  appoint  one  or  more  ballast-masters^  residing;  near 
where  vessels  usually  ride,  tQ  superintend  the  unloading  of  ballast 
within  a  certain  district,  to  be  ascertained  by  the  court.  Sect.  2.* 
Directs  that  an  oath  shall  be  taken  by  the  ballast-master,  which  pre- 
scribes his  4uty,  Sect.  3.  Inflicts  a  penalty  on  any  person  appointed 
^  ballast-master,  who  shall  refuse  to  serve ;  and  provides  for  filling 
vacancies.  Spct.  4.  Prescribes  the  duties  of  ballast -masters ;  which 
are,  that,  on  receiving  notice  from  the  master  of  a  vessel,  that  ballast 
is  to  be  discharged,^  he  shall  go  on  board,  and  attend  till  the  whole  is  ; 

deliyered ;  and  having  seen  that  it  is  brought  on,  shore,  and  laid  in 
somjs  ponvenient  place,  near  the  vessel,  where  it  ipay  not  obsirupt 
navigation,  or  be  washed  intg  the  channel,  shall  give  a  certificate  to 
that  effect  to  the  master;  for  which  he  shall  receive  eighty -three 
cents.  Sect.  5.  Impose  a  fine  of  sixty  dollars,  for  every  failure  of 
duty  by  a  ballast-master.  Sect.  6.  Directs,  that  the  master  of  a  vessel, 
having  ballast  to  unload,  shall  give  notice,  in  writing,  to  the  ballast- 
master 'of  the  time ;  and  if  he  shall  unlade  ony  ballast  otli^rwise,  ^ 
contrary  to  the  orders  of  the  ballast-master,  he  shall  forfeit  one  hufi-  ' 

clred  and  fifty  dollars  for  every  offence.  Sect.  7.  Provides,  that 
whenever  ^  person  shall  die  on  board  a  vessel  within  this  common* 
wealth,  the  master  shall  cause  the  dead  lK>dy  to  be  Isrought  on  shore, 
?ind  buried,  at  least  foijr  feet  deep,  above  high  water  mark,  or  be  sub-  > 

ject  te  a  penalty  of  one  hundred  and  fifty  dollars.  Sect.  8.  In  any 
^uit  brought  for  the  penalties  gf  this  act,  (he  defendant  may  be  ruled 
to  give  special  bail ;  and  the  clerk  shall  endorse  on  the  wr|t,  that  bail 
is  required.  « 

Certificate  qfthe  ballast-master^  on  sect.  4^, 

County,  to  wit: 
I  do  hereby  certify,  tha|t,  pursuant  to  notipe  to  me  given  by  A  B, 
master  of  the  ship  npw  riding  at  on  river,  I  did 

repair  to  the  sAid  ship,  and  there  attend  until  I  had  caused  the  ballast 
on  .board  her  to  be  delivered  out,  and  put  on  shore  in  such  places,  that 
the  same  cannot  in  any  wise  obstruct  navigi^tion,  or  be  washed  into 
the  channel  of  the  said  river.     Given  undep  my  hand  this 
i\^y  qf  in  the  year  of  ' 

C  D,  ballaft-masl^r.       ^ 
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BARRATRY  is  derived  either  from  barratta,  in  the  DaiuHh^  or 
haret^  in  the  Mrman  language,  both  of  which  signify  if  quarrel  or  coo* 
tention. 

And  a  barrator^  in  legal  acceptation,  signifies,  a  common  movers  ex- 
citerjwmamtainer  qfttdte  or  qtuirreUr  eitUr  m  courts  qrinthe  cotmtry, 
llnaf.SeS,     Ha'ttf,  E,  X.cBl.n.  \. 

1.  Barratry  may  be  in  courts,  by  maliciously  stirring  up  unjust 
actions  or  suits  between  other  men.     1  Ijm.  S68. 

But  a  person  cannot  be  guilty  of  barratry  in  consideration  of  a  an 
gle  act,  for  the  indictment  must  cliargiel  the  defendant  with  being  a 
fommqn  barrator.     Haw,  B.  1 .  c.  Ql.  s.  5. 

Neither  can  an  attorney  be  said  to  be  a  barrator  in  respect  of  his 
maintaining  another  in  a  groundless  action,  to  the  commencing 
whei'cof  he  was  no  way  privy.     Ibid,  s,  4. 

Ncr  shall  a  man  be  adjudged  a  barrator  for  any  number  of  fake 
actions  brought  by  him  in  his  own  right,  because  in  sucl^  cases  he  is 
liable  to  pay  costs.     Ibid.  s.  S. 

2.  Barratry  maybe  in  the  country.  1.  By  any  kind  of  disturbance 
of  the  peac^.  2.  Bj  taKing  and  keeping  possession  of  lands  in 
controversy,  not  only  by  for^e,  but  also  by  subtilty  and  deceit^  and 
tnost  commonly  in  sqppreaaion  of  truth  and  right.  $*  By  blae  inven-. 
tions,  an4  sowing  of  calumniajiions,  rumours,  and  reports,  wliQreby 
discord  and  disquiet  may  grow  between  neighbours.     1  Inst,  S68r. 

3.  If  the  offender  be  a  common  person,  he  may  be  fined  and  im- 
prisoned, and  bound  to  his  good  bebariotiis  and  if  he  be  of  any  pro- 
fes^oo  relating  to  the  law,  he  ought  al^  to  be  further  punishedf  by 
being  disabled  topraaice  for  the  futura.     Hatu^  B.  I.e.  8K  s.  14. 

i.  Barratry  and  common  scolding  m  the  only  offences  for  which 
a  general  indictment  will  lie,  without  setting  forth  any  of  the  particular 
facts ;  for  barratry  is  of  a  complicated  nature^  consisting  in  the  repe- 
tition of  divers  acts  to  tl^  disturbance  of  the  peace,  and  the  enumera- 
tion of  them  would  i*cnder  an  indictment  too  prolix.  For  this  reason 
it  is  sufficient  to  charge  the  offender  generally  as  a  common  barrator, 
and  before  the  time  of  trial  to  give  the  offender  a  note  of  the  particular 
facts  intended  to  be  proved  against  him.  Without  this  notice  it  would 
he  impossible  for  a  person  to  defend  himself  against  so  genera^  and 
uncertain  a  charge,  which  may  be  proved  by  such  a  variety  of  different^ 
instances;  and  therefore  the  court  will  not  ^fier  the  prosecution  to* 
be  brought  on  to  trial  without  such  notice  b^ing  given  to  the  defend* 
ant.     Ifa-a.  B.  1 .  c.  8 1 .  B.  2,  c.  25.  s.  59.    JPeake^a  £v.  7. 
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An  indkainont  of  t|^  kind  may  be  good,  WiUiout  anedgiDg 
9i  any  particular  filace^  because  from  the  nature  of  the  tbttigy  cuMisiat- 
ing  in  the  repetition  of  several^icts,  it  must  be  intended  to  have  hap- 
pened in  several  places.     Haw,  B.  1 .  c.  8 1 .  s.  1 1 . 

But  the  indictment  must  concludei  agmmi  the  fieace^  &c.  Rid. 
.s.  12. 

(A)  fTarrani  against  n  barrator. 

County,  to  Vfil : 
To  the  constablei  &c. 

Whereas  complaint  hath  been  made  before  me,  J  P,  a  justice  of 
the  peace  for  the  said  county  of  by  the  oath  of  A  I,  of  Sec.  that 

A  O,  of  Sec.  labourer,  on  the  day  of  in  the  year 

and  on  divers  other  days  and  times,  as  well  before  as  afterwards,  at 
and  at  divers  other  places  withm  the  said  county,  was,  and 
yet  is,  a  common  barrator  X  atid  disturber  of  the  peace,  in  moving, 
exciting,  and  maintaining  divers  quarrels,  strifes,  suits,  and  contro- 
versies, among  the  honest  and  peaceable  citizens  of  this  common- 
weahh,  and  in  sowing  of  calumnies  and  false  rumours,  whereby  disiiord 
daily  arises  among  neighbours  :|  These  are  therefore  to  command 
you,  forthwith  to  take  the  said  A  O,  and  bring  him  before  me,  or  soQie 
other  justice  of  the  peace  fJ9t  the  said  county,  to  answer  the  ssdd  com* 
plaint,  and  fuither  to  be  dealt  with  according  to  law.  Witness  mf 
hand  and  seal,  at  &c. 

^cy*  When  the  ofiender  is  brought  before  the  justice,  he  may  enter 
into  a  recognizance,  with  sufficient  surety,'' for  his  appearance  at  the 
next  court ;  but  on  his  refusal,  or  being  unable  to  give  security,  he 
may  be  committed. 

{B)  Recogrdzanee. 

(^Pttrsue  farm  (jf)  under  title  ^Rxcoovizancb,*'  then  add  the  fol- 
lawng  condition:) 

The  condition  of  tliis  recognisance  is  stich,  that  if  the  above  booad 
A  O  shall  personally  appear  beibre  the  commonwealth's  justices  of 
the  X)eace,  at  the  next  court  to  be  held  for  the  county  of  to 

answer  to  such  matters  as  shall  be  objected  against  him,  by  A  I,  of  Sec. 
concerning  his,  the  said  A  0%  bdng  a  common*  barrator  (take  in  be- 
tween  the%e  markM  %  %y  in  form  {A)  under  tM9  title)  i  and  if  he,  the  said 
A  O,  do  not  depart  without  leave  of  the  court,  then  this  recogniAncr 
to  be  void,  else  to  remain  In  full  force. 

( C)  Mittimusy  for  want  of  sureties. 

County,  to  wit : 
To  the  keeper  of  the  jail  of  the  said  county. 

I  send  you  herewith  the  body  of  A  O,  of  the  county  aforesaid 
labourer,  apprehended  by  my  warrant,  and  brought  before  mci  and 
charged  on^e  oaths  of  A  I,  of  fcc.  and  B  I,  of  fcc,  of  being  a  com- 
mon barrator  (take  in  between  these  marks  i  |,  in  form  (A)  under  thin      j 
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tiilc) :  And  you  arc  hereby  required  to  receive  the  said  A  O  intoyovii* 
jail  and  custody^  and  him  there  safely  to  keep,  until  he  shall  procure 
sufficient  surety  to  be  bound  with  hiiain  a  recofi^isftance  to  the  governor, 
or  chief  ma{>istratc  of  thb  common^Vealth,  that  is  to  say,  himself  in 
dollars/  and  bis  surety  in  conditioned  for  his  per- 

sonal appearance  at  the  next  court  to  be  held  for  the  county  of 
to  do  what  shall  then  and  there  be  enjoined  him  by  tiie  said  court,  and 
in  the  mean  'time  tt>  be  of  good  behaviour.     Witness  my  hand  and 
seal,  at  kc. 

(/))  Recognizance  of  the  witnesses: 

Memorandum,  That  on  this  day  of  in  the  year 

A  VV,  of  and  B  W,  of  came  before  mc, 

J  P,  a  justice  of  the  peace  for  the  county  aforesaid,  and  i)ersonaIly 
acknowledged  that  each  of  them  is  indebted  to  D  G,  governor  or  chief 
magtslrate  of  the  commonwealth  of  Virginia,  and  his  successors,  in 
dollars,  lawful  money,  to  be  levied  of  their  goods  and  chat- 
tels, lands  and  tenements,  respectively  ;  upon  condition,  that  if  they, 
the  aaid  A  W,  and  B  W,  do  personally  appear  before  the  common- 
wealth's justices  of  the  peace,  at  the  next  court  to  be  held  for  this 
county^  and  do  then  and  there  prefer,  or  cause  to  be  preferred,  a  bill 
of  indictment  against  A  O,  of  labourer,  for  being  a  common 

barrator,  wherewith  he  is  by  them  cbarg^ed  before  me,  and  do  also 
Uien  and  there  give  evidence  concerning  the  same  to  the  jurors  who 
jhall  inquire  thereof,  on  behalf  of  the  said  commonwealth,  and  upon 
the  trial  of  the  said  A  O  for  the  same,  then  this  reoognizance  to  be 
void,,  elee  to  remain  in  full  force* 

Acknowledged  before  me. 

(JB)  Indictment  for  being  a  common  barrataf^ 

County,  to  wit : 
'fhe  jurors  of  the  commonwealth,  for  the  body  of  the  county  afore- 
said, upon  their  oath  do  present :  That  A  O,  late  of  the  county  afore^ 
said,  labourer,  on  the  day  of  in  the  year 

and  on  divers  other  days  and  times,  as  well  before  as  afterwards,  was, 
and  yet  is,  a  common  barrator ;  and  that  he  the  said  A  O,  cm  the  said 
day  of  and  on  divers  other  days  and  timet,  at  the  county  afore- 
aud)  divers  quarrels,  strifes,  suita,  and  controvenies,  among  the  honest 
and  quiet  citizens  of  the  said  commonwealth,  then  and  there  did 
move,  procure,  stir  up,  and  excite,  to  the  evil  example  of  all  otbtra 
in  the  like  case  ofiPeoding,  and  against  the  peace  and  dignity  of  the 
commonwealth. 
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L  Who  shall  be  deemed  a  bastard,  IL  Proceedings 
against  the  reputed  father  of  a  bastard  child.  lit. 
Capacity  of  a  bastard  as  to  inheritance.  IF.  Conceal* 
ing  the  death  of  a  bastard  child. 

I.    WHO  SIIAIJ.  BE  DEEMED  A  BASTARD. 

THE  word  bantard  is  derived  from  tiic  -Saxon*,  and  compounded  of 
base<,  ignoble,  and  *<tQrt  or  steorr,  a  rise  or  original.     Among  those  of  | 

the  people  of  Engiund,  who  retain  much  of  the  ancient  Saxon  dialect,  > 

it  is  stiti  pronounced  ba^tart^  denoting  a  pefson  sprung  from  a  vile  or  | 

spurious  origin ;  as  an  u/istart  is  a  person  suddenly  risen  from  a  mean  | 

extraction  in  general.     \  Bum^s  Juttt.  179.  i 

1.  f^rd  Coke  says,  we  term  all  bastards  tliat  are  bom  out  of  lawful 
marriage.  (I  Ijut.  244.  a.)  Buti  by  the  laws  of  Virginia^  «  where  a 
man  having  by  a  woman  one  or  more  child ren>  shall  afterwards  inter- 
marry with  such  woman,  such  child  or  children,  if  recognized  by  himt 
shall  be  thereby  legitimated.  The  issue  also,  in  marriages  deemed 
null  in  law,  shall  nevertheless  be  legitimate."  I  Rev,  Codcy  p.  170. 
sect,  19. 

|ry*  This  act  has  received  a  very  lil)era]  construction  by  our  su- 
preme court  of  appeals.  See  the  case  of  Rice  v  Efford.  o  H.kit  M, 
225,  and  the  cases  of  Stones  v.  Keeling,  ibid,  228,  note,  and 
Sleighs  v.  Striper,  ibid.  229,  note. 

2.  By  the  old  rules  of  the  common  law,  if  the  husband  were  luiihin 
the  four  ^eojt^  that  is,  withm  the  jurisdiction  of  the  country,  and  the 
wife  had  issue,  the  presumption  was,  that  the  child  was  the  issue  6f 
the. husband,  and  no  proof  could  be  admitted  lo  prove  the  child  a  bas- 
tard, unless  the  husband  had  an  apparent  im/ioasibility  of  procreation ; 
as  if  the  husband  be  but  eight  years  old,  or  under  the  age  of  puberty) 
or  having  same  other  equally  palpable  defect.  Ca,  Lit.  244.  a.  Jenk. 
Cent,,  p.  10,  case  18.     2  Peake'a  Ev.  357. 

It  is  now,  honpev^r,  held,  that  this  presumption  may  be  rebutted  by 
proof  of  mm  accew^  as  well  as  of  total  inability  of  procreation  by  the  hus- 
band ;  but  still  very  strong  evidence  is  required  of  these  facts  ;  if  the 
husband  ever  had  access  to  his  wife;  or  his  habit  of  body  was  only 
such  as  to  make  it  imfirobahle  that  he  should  beget  a  child,  and  not  to 
render  sucli  an  event  wh(41y  impossibly,  verdicts  have  genierally  been 
in  favour  of  legitimacy.     2  PetUceU  JSv.   358.     4  Term  Re/i,   356. 

2  Stra.  940.  .     r^r^n]o 
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An  issue  #as  ilii'tcted  out  of  chancery,  in  the  case  of  Pcndrell  and 
PendreUy  to  try  whether  the  plaintiff  was  heir  at  law  to  one  Thomas 
PendrelL  It  was  agreed  that  the  plaintiff's  father  and  mother  were 
niariied,  and  cohabited  for  some  months ;  that  they  afterwards  parted^ 
she  stay  in  j|<^  in  London^  and  he  j;oing  into  Staffordshire;  that  at  the 
end  of  three  years,  the  plaintiff  was  bom.  And  Uiefc  being  some 
doubt  upon  the  evidence,  whether  the  husband  had  not  been  in  London 
within  the  last  year,  it  was  sent  to  be  tried.  And  the  plaintiff  rested  . 
at  first  upon  the  presumption  of  law  in  favour  of  legitimacy,  which 
was  encountered  by  strong  evidence  of  no  access.  And  it  was  agreed 
by  court  and  counsel,  on  the  trial  at  Guildhall^  before  lord  chief  justice 
Raymond^  that  the  old  doctrine  of  being  within  the  four  seas  was  not 
to  take  place,  but  the  jury  were  at  liberty  to  consider  of  the  pomt  of 
accesS)  which  they  did,  and  found  against  the  plaintiff.  And  the  court 
of  chancery  acquiesced.     2  -SVra.  925. 

Sc«;  also,  on  the  above  doctrine,  the  cases  of  the  king  v.  inhabitant* 
offfedaU,  (2  Stra.  1076.  Jindr,  9.  s.  c)  and  the  king  v.  Mbut  Albcrton. 
1  Ld.  Raym,  395,  396. 

3.  But  the  non  access  of  the  husband  ought  to  be  proved  otherwise 
than  upon  the  wife's  oath  ;  as  in  the  case  of  K,  and  Reading.  The 
defendant,  Readings  was  adjudged  to  be  the  putative  father  of  a  bas- 
tard child,  begotton  of  the  wife  of  one  Jlmont  of  Sherborne,  The  said 
woman,  on  the  appeal,  gave  evidence  that  the  said  Reading  had  carnal 
knowledge  of  her  body,  in  nr  about  Aui^ust,  1732,  and  several  times 
since ;  and  that  her  husband  had  no  access  to  her  from  May,  1731, 
to  the  time  of  her  examination  in  that  court,  being  the  third  of  Octo- 
ber, 1733,  and  that  the  said  Reading  was  the  father  of  the  said  child. 
And  the  question  in  K  B,  was,  whether  the  wife  in  this  case  should  be 
admitted  as  an  evidence  for  or  against  her  husband,  and  to  bastardize 
her  own  child-  And  the  whole  court  were  of  opinion,  that  the  wife 
could  be  a  witness  to  no  other  fad  but  thai  of  incontinence,  and  that  this 
she  must  be  a  witness  to  from  the  necessity  of  the  thing,  but  not  to  the 
absence  of  her  husband,  which  might  properly  be  proved  by  other 
witnesses  ;  and  likened  it  to  the  case  of  hue  and  cry,  where  the  per- 
son robbed  shall  be  admitted  a  witness  of  the  fact  of  robbery,  but  not 
to  prove  any  other  matter  relating  thereto,  as  in  what  place  the  robbery 
was  committed,  and  the  like.  Or.  icm/i.  Hardw.  73,  79.  See  also, 
t'owA594.      1  W7/5.  340.  S.  P. 

IC7*  Under  what  circumstance  the  evidence  of  the  parents,  or  their 
drc/arationsy  they  being  dead,  may  be  received,  to  prove  the  legitimacy 
of  their  children,  sec  a  valuable  note  to  JS/bian^s  edition  of  Strange, 
vol.  3,  p.  925,  note  (2.) 

4.  The  law  has  appointed  no  exact  time  for  the  birth  of  kgitimalc 
issue,  by  the  widow,  after  the  death  of  her  husband.  In  the  caac  of  . 
^/so/i  and  Rotvtreil^  the  question  was,  whether  the  woman  being  deliv- 
ered of  a  child  forty  weeks  and  nine  days  after  the  death  of  her  hus- 
band, such  child  should  be  deemed  a  basuird.  It  was  proved  that  ahe 
suffered  very  greftt  abuse  from  the  father  of  her  dcceaseil  husband, 
'Who  caused  her  to  lie  in  the  streets ;  and  three  physicians  made  oath, 
that  the  child  was  born  in  convenient  time  to  be  the  child  of  the  party 
vrho  died  ;  and  that  the  usual  time  for  a  woman  to  go  with  child  ia  nine 
months  and  ten  days ;  to  wit,  solar  monUiS)  at  thirty  days  to  the  mouth.. 

Digitized  by  ^OOQlC 


BASTARDS.  I39 

end  not  lunar  months ;  and  that  by  reason  of  the  want  of  strength  in 
the  woman  or  the  child,  or  by  reason  of  ill  usage,  she  might  be  a 
longer  time,  to  wit,  to  the  end  of  ten  months  or  more.  And  the  phy- 
sicians farther  affirmed,  that  a  perfect  birth  may  be  at  seven  months, 
according  to  the  strength  of  the  mother  or  child,  which  is  as  long 
before  the  time  of  the  proper  birth.  And  by  the  same  reason  it  may 
be  as  long  deferred  by  accident,  which  is  commonly  occasioned  by 
infirmities  of  the  body  or  passions  of  the  mind.  And  the  child  was 
adjudged  to  be  legitimate.  Cro.  Jac.  541.  See  Co,  Lit.  123,  b.  and 
Hargr,  notes  1  and  2. 

5.  If  the  issue  be  born  within  a  month,  or  a  day,  after  marriage, 
between  parties  of  full  lawful  age,  the  child  is  legitimate.  Co.  Lit. 
244.  a. 

6.  If  the  husband  and  wife  voluntarily  separate,  the  issue  shall  be 
deemed  legitimate,  till  the  contrary  be  proved.     1  Salk.  123. 

II.  PROCEEDINGS  AGAINST  THE  REPUTED  FATHER 
OF  A  BASTARD  CHILD. 

If  a  single  woman,  not  a  servant  or  slave,  be  delivered  of  a  bastard, 
\vhich  is  or  shall  be  likely  to  become  chargeable  to  the  county,  and 
hIihU,  upon  examination  to  be  taken  in  writing,  upon  oath,  before  anf 
justice  of  the  county,  charge  any  person,  not  being  a  seinrant,  with 
being  the  father,  any  justice  of  the  county  wherein  the  person  charged 
may  be  a  resident  or  inhabitant,  may,  on  application  of  the  overseersof 
the  poor,  or  any  one  of  them,  of  the  county,  wherein  such  child  shall 
be  born,  issue  his  wan^nt  for  apprehending  and  bringing  the  person 
so  charged  before  such  justice,  or  any  other  justice  of  the  county 
wherein  he  is  a  resident  or  inhabitant ;  and  such  justice  shall  commit 
him  to  jail,  unless  he  will  enter  into  a  recognizance  with  sufficient 
security  (in  a  sum  not  less  than  fifty,  nor  more  than  two  hundred  dollars, 
(2  Rev.  Code,  p.  76.  sect  3.)  conditioned  to  appear  at  the  next  court  of 
the  county,  and  abide  by  the  orders  thereof.  And  if  the  court,  upon 
the  circumstances,  shall  adjudge  the  person  charged  to  be  the  father, 
and  that  the  child  is  likely  to  become  chargeable  to  the  county,  they 
may  provide  for  its  maintenance,  by  charging  ihe  fiUher  with  the  pay- 
ment of  such  sums  of  money,  and  in  such  proportions  as  they  may 
think  proper,  to  continue  while  such  chiU  is  likely  to  be  chargeable  to 
the  county.  And  the  father  shall  enter  into  a  recognizance,  with  suffi- 
cient security,  before  the  court,  payable  to  the  srovernor  and  his  suc- 
cessors, to  perform  such  orders  of  the  court.  And-  if  the  father  .shall 
make  default  in  the  payment  of  the  money  so  charged  upon  him,  to 
the  overseers  of  the  poor,  the  court  before  whom  such  recogniauincc 
shall  be  entered  into  shall,  on  the  motion  of  the  said  overseers,  or  anyone 
of  them,  and  ten  days  previous  notice,  enter  judgment  and  award  execu- 
tion for  the  money,  as  the  same  may  become  due,  against  the  father,  his 
executors  or  administrators.  And  if  the  father  shall  refuse  to  enter 
into  such  recognizance,  he  shall  be  committed  to  jail,  until  he  comply, 
or  discharge  himself  by  taking  the  oath  of  an  insolvent  debtor,  or  until 
«hc  overseers  consent  to  his  discharge  ;  and  the  estate  contained  in  hia 
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schedule  ihaU,  by  onkr  of  the  court,  be  appUcd  towanis  indemnifytng 
the  county,     l  Bav.  Code^  p.  183,  sect.  23. 

fc3*  The  same  proceedings  are  authorised  against  the  rcputea 
father  of  a  bastard  child,  in  corporate  towns-  See  2  Rev.  Codty  p. 
92   93. 

No  justice  may  send  for  a  woman,  before  she  shall  be  delivered,  in 
order  to  her  being  examined  concerning  her  pregnancy,  or  compel 
her  to  answer  any  questions  relating  thereto.  1  Hcv.  Code^  p.  184, 
sect  2  4 

jb* '  As  to  binding  bastards  apprentices,   see  title  «  Apfbes^ 

TICBS." 

{A)  Examination  of  the  woman. 

County,  to  wit : 

The  examination  of  A  M,  of  In  the  said  county,  taken 

upon  oath  before  me.  J  P,  a  justice  of  the  peace  for  the  county  afore-     , 
said,  this  .  day  of  in  the  year  of  our  Lord 

who  saith,  that  on  the  day  of  last  past,  at  in 

the  county  aforesaid,  she,  the  said  A  M,  was  delivered  of  a  (malc^or 
female,  aa  the  case  may  be)  bastard  child,  and  that  the  said  bastard 
child  is  likely  to  become  chargeable  to  the  said  county,  and  that  A  F, 
of  the  said  county,  did  get  her  with  child  of  the  said  basuurd  child.   . 

A  M. 
Taken  and  signed,  the  day  and  year> 

above  written,  before  me,  J  P.       > 

{B)  IFarrant  against  the  reputed  father. 

Cpunty,  to  \vit : 
To  or  any  other  constable  of  county. 

Whereas  A  M,  of  in  the  said  county,  single  woman,  hath  bf 

her  examination  taken  in  writing  upon  oath  before  me,  J  P/  one  of 
^he  commonwealth's  justices  of  the  peace  for  the  county  aforesaid, 
declared,  that  on  the  day  of  now  last  past,  at  in  • 

the  county  aforesaid,  she,  the  said  A  M,  was  delivered  of  a  (male) 
bastard  child,  and  that  the  said  bastard  child  is  likely  to  become 
chargeable  to  the  said  county,  and  hath  charged  A  F,  of  in  the 

said  county,  labourer,  of  haviu)^  gotten  her  with  child  of  the  said 
bastard  child  :  ^nd  whereas  O  P,  one  of  the  overseers  of  the  poor 
in  the  county  aforesaid,  in  order  to  indemnify  the  said  county  in  the 
premises,  hath  applied  to  me  to  issue  my  warrant  for  apprehending 
fhe  said  A  F :  I  do  therefore  hereby  command  you,  immediately  to 
apprehend  the  said  A  F,  and  to  bring  him  before  me,  or  some  other 
justice  of  the  peace  for  the  said  county,  to  find  suiRcient  security  in  a 
sum  not  less  than  fifty  nor  more  than  two  hundred  dollars,  for  his  per- 
sonal appearance  at  the  next  court,  to  be  held  for  the  said  county  of 
and  then  and  there  to  abide  by  and  perform  the  order  of  the 
said  court  herein,  in  pursuance  of  the  act  of  the  General  Assembly, 
entitled  '^  An  act  providing  for  the  poor,  and  declaring  who  shall  be 
deemed  vagrants."    Given  under  my  hand  and  seal;  this  day  of 

in  the  year  ^ 
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ICT*  If  the  bastard  child  be  born  in  one  county,  and  the  reputed 
father  be  a  resident  or  inhabitant  of  another,  application  must  be 
made  by  an  overseer  of  the  poor  of  the  county  wherein  the  child  was 
t^m,  to  a  justice  of  the  county  where  the  father  resides,  for  a  warrant 
to  apprehend  him.  In  such  cases  the  examination  of  the  woman 
should  be  taken  before  a  justice  of  the  county  wherein  the  child  was 
bom,  and  transmitted  to  some  justice  of  the  county  where  the  father 
resides,  together  with  an  application  from  an  overseer  of  the  poor  of 
the  county  wherein  the  child  was  born,  for  a  vrarrant  to  apprehend  the 
reputed  father.  It  would  be  well  to  accompany  these  papers  with  a 
certificate  from  the  clerk  of  the  court,  that  the  person  applying  for  the 
warrant  is  duly  elected  and  qualified  as  an  overseer  of  the  poor  of 
that  county. 

No  particular  form  of  application  seems  necessary ;  it  will  be  suf- 
ficient to  state  the  fact  of  the  birth  and  parentage  of  the  bastard  child, 
as  mentioned  in  the  examination,  and  to  require  a  warrant  for  the 
apprehension  of  the  father,  in  order  to  indemnify  the  county  wherein 
the  child  was  born ;  the  applicant  Stating  himself  to  be  one  of  the 
overseers  of  the  poor  of  the  county. 

iCT*  Where  the  warrant  issues  in  one  county,  grounded  on  an 
examination  of  the  woman,  and  the  application  of  an  overseer  of  the 
poor  of  another,  the  warrant  and  subsequent  proceedings  must  state 
that  feet.  If  the  reputed  father  be  arrested, he  may  enter  into  u  recog- 
nizance to  appear  at  the  nekt  court. 

(C)  The  Recognizance. 

county,  to  wit. 
Memorandum,  That  upon  this  day  of  iu  the  year  of 

nmr  Lord  A  F,  of  the  county  of  labourer,  A  13,  of  the  said 

county,  labourer,  and  BB»  of  the  said  county,  labourer,  personally 
appeared  before  me  J  P,  a  justice  of  the  peace  for  the  cpunty  afore^ 
said,  and  acknowledged  that  they  do  owe  lo  A  G,  governor  or  ehief 
magistrate  of  the  commonwealth  of  Virginia,  and  his  successors,  to 
wit,  the  said  A  F,  (he  sum  of  dollars,  and  the  said  A  Ij,  and 

B  B,  each  severaliy  in  the  sum  of  dollars,  of  lawful  money  of 

Virginia ;  to  be  levied  of  their  respective  goods  and  chattels,  land$ 
and  tenements,  to  the  use  of  the  said  commonwealth  of  Virginia,  if 
default  should  be  made  in  performance  of  the  condition  here  under- 
written. 

The  condition  of  this  recognizance  isi  that  wherdis  A  M,  of  the 
county  of  (or  of  the  said  county,  as  the  case  may  be)  single  wo» 

man,  hath  by  her  examination  on  oath  before  me  (or  before 
one  of  the  commonwealth's  justices  of  the  peace  for  the  county  of 
as  the  case  ?nay  be)  declared  that  on  the  day  of  last 

past,  she  was  delivered  of  a  bastard  child  in  the  county  of  (or 

in  the  county  aforesaid)  which  is  likely  to  become  chargeable  to  the 
said  county,  and  hath  charged  the  above  bound  A  F  with  having  got- 
ten her  with  child  of  the  said  bastard,  child  :  Now  if  the  said  A  F 
shall  personally  appear  before  the  commonwealth's  justices  of  the 
peace,  at  the  next  court  to  be  held  for  the  county  of  and  shall     ^.^ 

abide  by  and  perform  the  order  or  orders  of  such  court,  as  shall  be    ^S 
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made  in  the  premises,  then  tliis  recognizance  to  be  voidi  otherwise  to 

remain  in  full  force. 

Acknowledged  before  me,  » 

If  the  reputed  father  refuses  to  enter  into  a  recognizance^  the  justice 

B)ay  commit  him. 

(D)  Mittimus. 

To  the  sheriffs  or  keefier  of  f  he  jail  of  the  county  'of 
county  to  wit. 
I  herewith  send  you  ^he  body  of  A  F,  of  this  county,  labourer,  who 
was  this  day  brought  before  me  J  P,  one  of  the  commonwealth's  jus- 
tices of  the  peace  for  the  said  county,  being  charged  on  oath  by  A  M, 
of  the  county  aforesaid,  single  woman,  to  have  goiten  her  with  chiidy 
of  a  bastaixl  child,  of  which  she  hath  been  lately  delivered  within  the 
said  county,  and  which  cliild  is  likely  to  become  chargeable  to  the 
said  cpunty  ;  and  the  said  A  F,  labourer,  having  refused,  before  me, 
to  find  sufficient  security  for  his  appearance  at  the  next  court  to  be 
held  for  this  county,  to  answer  the  said  chai*gc  :  Thcbe  are,  there- 
ibre,  in  the  name  of  the  commonwealth,  to  command  you  to  receive 
the  body  of  the  said  A  F  into  your  custody,  and  him  safely  to  keep  in 
the  common  jail,  until  he  shall  thence  be  discharged  by  due  course  of 
law.  Herein  fail  not  at  your  peril.  Given  under  my  hand  and 
seal,  Bcc. 

III.  CAPACITY  OF  A  BASTARD  AS  TO  INHERITANCE. 

By  the  common  law,  a  bastard  could  inherit  nothing  (1  jBL  Com, 
458)  but  by  Virginia  laws  (I  Rev.Codeyfi.  169)  "  Bastards  shall 
be  capable  of  inheriting,  or  of  transmitting  inheritance  on  the  part  of 
theii  mi>ther,in  like  manner  as  if  they  had  been  lawfully  begotten  of 
such  mother." 

|C7*  For  more  concerning  bastards  at  common  law,  sec  Co.  IM,  St 
6.  Co.  65.  ti  Salk,  66,.  lDyerj373.  Aay,  IS9.  3 -P.  fVmsjSS.  ^  BL 
Co?n.  505. 

IV.  CONCEALING  THE  DEATH  OF  A  BASTARD  CHILD. 

This  was  declared  to  be  murder  by  9  ^nnet^  (1710)  chafi.  II,  fu  59- 
of  the  tdition  of\769\  which  law  was  nearly  copied  fi»om  the  statute  of 
England  2 1 .    Jac.  I.  c.  27. 

By  these  statutes  a  new  felony  was  not  created,  but  the  act  ofcon^ 
ceainient  was  made  undeniable  evidence  of  a  felony  ;  thereiore  the  in- 
dictment need  not  be  drawn  specially,  or  conclude  agamst  the  form  of 
the  statute,     i/aw.  B,  2.  c.  46.  s.  43. 

Formerly  tlie  bare  attempt  to  conceal  the  death  of  a  bastard  child 
was  held  conclusive  evidence  %.f  murder.  Ibid,  But  now  some  kind 
of  presumptive  evidence  is  necessary  that  the  child  was  born  ahve. 
4  BL  Com.  198. 

Whether  the  legislature  of  Virginia  intended  to  abolish  the  distinc- 
tion between  this  offence  and  the  common  cases  of  murder^  or  whether 
'«:  was  a  niere  omission  in  them,  it  is  difficult  to  determine,  but  so  it  i^LC 
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that  these  statutes  have  not  been  published  in  the  Revieed  Code,  print- 
ed in  1794,  or  1803. 

It  would  seem,  however,  from  the  rules  oflegal  construction,  and 
from  the  principle  established  by  the  high  couit  of  chancery  in  Ftrgi- 
nia,thtLt  the  act  of  9  jirtn.  is  still  in  force ;»  not  having  been  expressly 
repealed.  See  Wythe* a  Chancery  Dedston^y  33.  Harrison  and  aU  v. 
Men. 

Battsrt,  see  Assault,  Sec. 

fisEF,  see  PoBK,  Sec. 

*  Since  the  publicstion  of  the  first  edition  of  tlits  work,  an  opinion  has  been 
expressed  by  a  learned  judge,  that  the  legislature,  in  1792,  may  be  presumed 
to  have  so  far  acted  upon  the  draught  of  a  bill  containing  the  clauses  of  the  act 
of  1710,  making  it  murder  to  conceal  the  death  of  a  bastard  child,  « as  to  mani- 
fest an  intention  to  repeal  that  law  ;'  though  he  admits  that  it  has  been  decided 
by  judges,  for  whose  opinions  he  entertains  the  highest  respect,  that  the  act  is 
«tiU  in  force.  See  4  Tuehr^t  Blacke,  358,  note  23.  Amidst  this  conflict  of  opi- 
nioii,  on  a  subject  of  so  much  importance,  I  have  endeavoured  to  give  it  a  care- 
ful examination,  and  the  more  I  have  investigated  it,  the  more  am  I  confirmed 
in  my  fi ''St  impressions  that  the  act  of  1710  w  stUl  in  force. 

At  the  Session  of  1789.  an  net  passerl  providing  for  a  new  revisal  of  our  laws. 
(See  2  Pev.  Code,  App.  ITo.  IX.  p.  101.)  By  a  resolution  of  the  General  As- 
sembly of  the  29th  of  November,  1791,  the  committee  of  rcvisors  were  informed 
that  it  was  Oie  intention  of  the  legislature,  *  that  the  several  laws  then  existing 
or»  the  ^ume  subject  should  be  consolidated  into  single  bills,  but  that  no  new 
mrttier  should  be  introduced  into  the  system.*  (See  2  Rev.  Code,  App,  No,  IX. 
I.  II. 1.)  The  revised  bills  thus  consolidated,  from  existing  laws,  were  re|X>rted 
y  the  committee  to  the  executive  on  the  23d  of  June,  1792,  and  were  laid  be- 
fore the  General  Assembly  at  the  next  session.  The  act  in  question  wascon» 
ttBoed,  untler  tie  title  of  *  A  Bill  concerning  battardt  ,•  and  to  prevent  the  destroy* 
ing  and  mta-dcring  of  baetard  children.*  (JSee  Revited  BUI  ofl792y  vol.  1.  p.  161.) 
On  I  he  third  of  December,  1792,  a  bill  was  brought  in,  under  the  above  title, 
and  referred  to  a  committee  of  the  whole  house,  (See  Journal  H.  D  1792,  p. 
159.)  On  the  7th  of  December  the  bill  was  taken  up  in  committee  of  the  whole 
bouse,  and  reported  by  the  chairman,  tv/M  *eref a/ <7m<^<i»jien/«,  and  ordered  to 
lie  on  the  table.  (Jo<imal  H.  D.p.  169)  On  tlie  15th  of  December,  the  bill 
iras  called  up,  the  amendments  rep«>rted  by  the  committee  agreed  to,  and  the 
bill  ordered  to  be  engrossed  and  read  a  third  time  (Journal  H.  U.  p<  190)  and 
on  the  17th  of  December,  it  passed  the  House  of  Delegates,  under  the  title  of 
'  An  act  concerning  bastards/  the  title  having  been  amended,  put  the  bill  vtat 
never  returned  from  the  Senate.  It  is  stated,  on  the  authority  of  a  gentleman  who 
held  a  distlnguisned  place  in  the  Senate,  during  the  session  of  1792,  that  the  bill, 
as  seoi  from  the  House  of  Delegates,  was  rejected  in  the  Senate,  with  a  view 
to  get  clear  of  the  law.  But  surely  it  must.have  occurred  to  that  body,  that  an 
exreting  law  could  not  he  repealed  in  that  way.  Had  the  bill,  ^or  the  first  tiiiu^ 
been  introduced  into  the  House  of  Delegates  at  that  .session,  \he  Senate  might 
bave prevented  it  firom  becoming  a  law,  by  rejecting  it ;  but  it  being  a  mere  re- 
petition of  an  exi9ting\si\y  ^  not  limited  in  its  duration,  the  only  mode  in  which  the 
Senate  could  have  manilested  an  intention  to  repeal  it,  wouM  have  been  hv  pass- 
ing a  law  to  that  tiS^U 
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le  term  Bigamy^  which,  in  its  literal  sense^  means  the  having  of 
v'ives,  at  different  times,  and  successively  (3  Inat,  88.)  i*  corrupt- 
ed for  fiolygamyj  or  having  a  plurality  of  wives  at  once.  4  Bi. 
.  163.  ' 

any  person  or  persons  within  this  commonwealth,  being  married^ 
[lo  shall  hereafter  marr\',  do,  at  any  time,  marry  any  person  or 
>ns,  the  former.husband  or  wife  being  alive,  every  such  offence 
be  felony  ;  and  the  parties  so  offending  shall  receive  like  proceed- 
rial,  &c.  within  this  commonwealth,  as  if  the  offence  had  been 
nitted  in  the  county  where  such  person  shall  be  apprehended. 
ifledy  that  this  act  shall  not  extend,  1st,  to  any  person  whose  hus- 
or  wife  shall  be  continually  remaining  beyond  the  seas  by  the 
J  of  seven  years  together;  or,  2dly,  where  the  husband  or  wife 
absent  him  or  herself,  the  one  from  the  other,  by  the  space  of 
I  years,  in  any  part  within  the  United  States  of  America,  the  one 
em  not  knowing  the  other  to  be  living  within  that  time  ;  or,  3dly, 
ch  per3ons  as  are,  or  shall  be  at  the  time  of  such  marriage,  di- 
id  by  lawful  authority ;  or,  4thly,  to  any  person  where  the  former 
iagc  hath  been,  or  hereafter  siiall  be,  by  lawful  authority,  declar- 
be  void  and  of  no  effect ;  or,  5th ly,  to  persons  where  the  marri- 
s  between  persons  within  the  age  of  consent.  No  attainder  for 
}ffence  lo  work  corruption  of  blood  or  forfeiture  of  estate.  1  Bev^ 
,  p.  195.  sect.  14.  This  offence  being  within  the  benefit  of  clergy, 
w  punishable  by  confinement  in  the  penitentary,  for  a  period  not 
han  six  months,  nor  more  than  two  years.  See  I  Bev.  Code^  p. 
sect,  13. 

le  above  act  agrees  substantially  with  the  statute  (1  Jac.  1.  c. 
under  which  it  has  been  held  that  the  party  is  not  deprived 
e  benefit  of  the  first  exception,  even  if  he  or  she  have  notice 
Lhe  other  is  alive.     See  1  Hale  693. 

le  act  extends  to  a  marriage  de  facto^  though  it  be  not  a  mar. 
'.dejure.     ^.  Inst.  88. 

either  party  be  within  the  age  of  consent,  the  fifth  excep- 
extends  to  both.  (1  Hale  694.)  And  the  age  of  consent  is 
^e  years  in  females,  and  fourteen  in  males.  3.  Inst.  88. 
le  first  wife  shall  not  be  admitted  as  a  witness  against  her 
and,  because  she  is  the  true  wife ;  but  the  second  may,  for 
s  indeed  no  wife  at  all ;  and  so  vice  versa,  of  a  second  hua- 
(4  BL  Com,  164.)  In  prosecutions  for  bigamy,  it  has  been 
a  marriage  in  fact  must  be  proved.     (Dictum  fier  Lord  Mdns*^ 

4  Burr.  2059.)  |C7*  But  see  1  Easfs  Cr.  L.  470,  lYuman^a 
where  proof  of  cohabitation,  and  of  the  defendant's  acknowledg- 
:  of  a  marriage  in  Scotlandj  backed  by  proceedings  in  a  court 
h  for  the  irregularity  of  such  marriage  (it  being  nevertheless 
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good  under  that  law)  were  admUted  in  evidence ;  and  the  above  opi^ 
nion  oiLord  Marik/iMi^  considered  a  mere  obiter  dictum. 

{A)  Warrant  for  Bigamy. 

to  wit. 
Whereas  information  hath  been  given  to  me,  J  P,  a  justice  of  the 
peace  for  the  county  aforehaid,  by  the  oath  of  A  F,  that  A  O,  of»  &c, 
hath  lately  intermarried  with  E  A,  of,  kc.  he  the  aaid  A  O  being  at 
the  same  time  a  married  man,  his  former  wife  being  alivC)  contrary  to 
the  act  of  the  Genera!  Assembly  in  that  case  made  and  provided : 
These  are,  therefore,  in  the  name  of  the  commonwealth,  to  com- 
mand you  to  take  tjie  said  A  O,  and  bring  him  before  me,  or 
some  other  justice  oif  the  peace  for  the  county  af*» .  esaid,  to  answer 
the  said  charge,  and  further  to  be  dealt  with  according^  to  law.  Given 
under  my  hand  and  seal,  at,  Sec.  this        day  of        in  the  year     .  . 

If  a  tight  mafiicion  of  guilty  cnly^fall  an  the  fiarty^  fie  or  a^e  maif  he 
bailed,     ^<?ffBAiL.     Div.  ill. 

(J9)  Recognizance  of  BaiL 

Pursue  form  (J)  under  title '  Recognizance,'  then  add  theJoUoiving 
condition.) 

The  condition  of  the  above' recognizance  is  such,  that  if  the  abovp 
bound  A  O  shall  personally  appear  before  the  commonwealth's 
justices  of  the  peace  for  the  county  of  en  the  day  of 

at  a  court  by  them  to  be  held^  at  the  court  house  of  the  said  county^ 
for  the  examination  of  the  said  A  O,  then  and  there  to  answer 
such  matters  and  things  as  shall  be  objected  against  him  on  be- 
half  of  the  commonwealth,  concerning  his  the  said  A  O's  having 
lately  intermarried  with  \i  A,  of,  8cc.  he  the  said  A  O  being  at 
the  same  time  a  married  man,  his  former  wife  being  alive;  and 
if  the  said  A  O  shall  not  depart  thence  without  leave  of  the  court, 
then  this  recognizance  to  be  void,  &c. 

If  there  he  good  grounds  to  belitrve  the  party  guilty^  he  or  she 
cannot  be  bailed.  See^  Bail.'  i^iv.  III. 

(C)  Mittinws. 

county  to  wit. 
To  A  C,  constable,  and  to  the  keeper  of  the  jail  of  the  said  county. 
Whereas  E  A,  otherwbe  called  l^  15,  of,  &c.  hath  been  brought  before 
me  J  P,  one  of  the  justices  of  llie  peace  for  the  county  aforesaid, 
charged  on  the  oath  of  A  I,  of,  &c.  with  having  married  a  certain 
W  B,  of,  &c.  she  ilie  said  E  well  knowing  that  the  said  VV  B  was  at 
the  time  lawfully  married  to  another  wife,  and  tjiat  his  said  wife 
was  in  full  life,  contrary  to  the  act  of  the  General  Assembly  in 
that  case  made  and  provided :  These  arc,  therefore,  to  command 
you,  the  said  constable,  to  convey  the  said  E  A,  otherwise  called 
E  B,  forthwith  to  the  jail  of  the  said  county  of  ,  and  deliver 
her  to  the  keeper  thereof;    and    you  the  said    keeper  are  hereby 
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required  to  receive  the  said  E  into  your  jail  and  custody,  and  ber 
safely  keep,  till  she  shall  be  thence  delivered  by  due  course  of 
law.    Qiveii  under  my  hand  and  seal,  at,  Sec.  this  day  of 

in  the  year 
icy*    The  above  form  may  easily  be  varied  to  suit  the  case  of 
^  man  committed  for  marrying  another   woman,  his  former   and 
lawful  wife  being  «iive. 

(D)  Indictment  for  hofving   tx^o   wives  at  one  and  the 

same  time, 

county,  to  wit. 
The  jurors  for  the  commonwealth,  upon  their  oaths,  do  present, 
That  A  O,  late  pf  the  county  of  yeoman,  on  the  day 

of  in  the  year  at  the  county  of  did  marry  one 

AW,  spinster,  and  her,  the  said  A  W,  ihcn  and  there  had  for  his 
wife  ;  and  that  the  said  A  O,  afterwards,  to  wit,  on  the  day 

of  in  the  year  with  force  and  arms,  at  the  said  county 

of  feloniously  did  marry  and  take  to  wife  one  B  W,  spinster, 

and  to  the  said  B  W  was  then  and  there  married  (the  said  A  V\ , 
his  former  wive,  being  then  living  and  in  full  life)  against  the 
form  of  the  statute  in  such  case  made  and  provided,  and  ag^ainst 
the  peace  and  dignity  of  the  commonwealth.  *  And  the  jurors 
aforesaid,  upon  their  oaths  aforesaid,  do  further  present.  That  the 
said  A  O,  afterwards,  to  wit,  on  the  day  of  in  the  year 

last   aforesaid,   was  apprehended   and  taken  in  the  said  county  of 

tor  the  felony  aforesaid. 

(E)  Indictment  Jar  having  tivo  husbandry  at  one  andthq ^ 

same  time. 

county,  to  wit. 
The  jurors  for  the  commonwealth,  upon  theii  oaths,  do  present. 
That  Etizabethy  the  wife  of  A  ti,  late  of  the  county  of 
planter,  on  the  day  of  in  the  year  of  our  Lord 

being  then  married,  and  then  the  wife  of  the  said  A  B,  with  force  and 
arms,  at  the  county  of  did  feloniously  marry  and  take  to  hus- 

band C  D,  of  (the  said  A  B,  her  husband,  being  then  alive) 

against  the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  commonwealth.  And  the  juix>rs 
aforesaid,  upon  their  oath  aforesaid,  do  further  present.  That  the  said 
Elizabeth  heretofore,  to  wit,  on  the  day  of  in  the  year 

at  the  county  of  by  the  name  of  Elizabeth  C,  did  marry  the 
said  A  B,  and  him  the  said  A  B  then  and  there  had  for  her  husband  ; 
and  that  she  the  said  Elizabeth  being  married,  and  the  wife  of  the  said 
A  B,  afterwards,  to  wit,  on  the  day  of  in  the  year 

with  force  and  arnas,  at  the  said  countyi  feloniously  did  marry  and  take 

*  This  part  nay  be  left  out,  when  (he .prisoner  is  taken  \khcre  the  felony  is 
committed. 
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to  her  husband  the  said  C  D,  of  (the  sard  A  B*  her  fortn^r  hus- 

band, beinjj  then  alive)  agamst  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  and  dignity  of  the  com- 
monwealth. 

Note  ,„Inan  indictment  for  bigamy  a  marriage  in  fact  must  be  firo- 
vrdy  /ireaum/ition.by  cohabitationy  ksfc,  is  not  sufficient,     4  Burr,  2059, 


BLASPHEMY. 

It  must  afford  real  pleasure  to  every  friend  to  civil  ami  religious 
liberty,  to  be  informed  that  the  acts  which  have  hitherto,  by  law,  con- 
stituted the  crime  of  btakphemyy  arc  now  considered  as  mere  specuia.- 
live  topics,  which  every  citizen  is  authorised  freely  to  discuss  ;  and 
that  the  several  laws  imposing  such  severe  penalties  on  the  offenders, 
which  have  disgraced  the  code  of  almost  every  civilized  nation  in 
Europe,  and  were  implicitly  adopted  in  Virginia,  prior  to  the  Ameri- 
can revolution,  are  now  entirely  dcme  away  by  that  bulwark  of  our 
religious  rights,  the  act  ^establishing  religious  freedom  :  an  act  which 
deserves  to  be  translated  into  every  language  in  the  world,  and  to  be 
deeply  impressed  on  ihe  mind  of  every  citizen.  -The  crime  of  6/a«« 
phemy  then,  as  It  has  been  heretofore  designated  by  law,  no  longer  ex- 
ists, as  a  civil  offence.  See  Bill  of  Rights  of  Virginia^  Art.  16.  The 
*  ylce  for  establishing  religious  freedom*  I  Rev,  Code,  p.  29.  See  aho^ 
I  Rev,  Codey  p.  388.    Const,  U,  S.  Art.  6.  ,/fmend.  Const,  U,  S,  Art.  3. 

Bread,  see  Flour,  Sec. 

BniBERY,  see  Extortion. 


^ 


BUGGERY. 

1.  BUGGERY,  from  the /ra/?a7i52/5«fo«e  (the  vice  being  said  to  have  ' 
been  first  introduced  into  England  by  the  Lombards  from  Italy)  is  de-  \ 
fined  by  lord  Coke  to  be  a  detestable  and  abominable  siiv  amongst  cbris-    -  ;  - 
lians,  not  to  be  named,  committed  by  carnal  knowledge,  against  the  -,1 
ordinance  of  the  creator,  and  order  of  nature,  by  mankind  with  man-  \ 
kind,  or  with  bi*ute  beast,  or  by  woman  kind  ^ith  brute  breast  (3  Inst,  | 
58)  and  in  support  of  the  last  part  of  this  definition,  he  mentions  the 
case  ofa  great  lady  in  England,  ^ho  cohabited  with  a  Jbaboon^  and 
conceived  by  it.     See  3  Inst,  59. 

2 .  To  constitute  tliis  offence,  there  must  be  penetratio,  that  is,  re«  in 
rcy  either  with  mankind,  or>ith  beast,  but  the  least  penetration  mak-* 
e?h  it  carnal  knowledge,     3 /mr.  59.  >  T 
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Eniisdio  semifiis  makcth  it  not  buggery,  but  is  an  evidence,  in  case 
of  buggery,  of  pencti*alion-    Jdld* 

5.  In  this  offence  there  may  be  accessories  both  before  and  after 
the  fact ;  but  those  who  arc  present,  aiding  and  abetting  any  to  do  the 
act,  though  the  offence  be  personal,  and  to  be  done  by  one  only,  arc, 
together  with  the  one  who  doth  the  act,  principals.  {Ibid,  &  I  Hale 
670.)  Accessories  before  and  after  were  not  excluded  fiom  clergy. 
1  Hal€  670. 

4,  IC  the  party  buggered  be  within  the  age  of  discretion  (which 
is  generally  reckoned  the  age  of  fourteen}  it  is  no  felony  in  him,  but 
in  the  agent  only.  But  if  both  be  of  the  age  of  discretion,  it  is  felony 
in  the  agent  and  consentient.     3  Imt.  59.     I  Hole  670. 

5.  Buggery  was  formerly  punished  with  death,  without  benefit  of 
clergy  (see  1  Rev.  Codey'f^,  179)  but  it  being  an  offence  ^Atts/zt^rtViaWc, 
and  not  specially  provided  for  in  the  act  '  to  amend  the  ficnal  Icnrs  qf 
this  commonwealth,*  passed  in  1796  (see  I  Bev.  Codcy  p.  355)  it  is  now, 
by  virtue  of  the  act  of  1799  (I  Rev,  Code^  p.  402)  punishable  by  con- 
finement in  the  pentteii,tiary^  for  a  period  not  less  than  ontf,  nor  more 
than  ten  years. 

For  the  honour  of  human  nature,  it  must  be  observed,  that  this  crime 
is  seldom  committed.  Should  a  magistrate,  however,  have  occasion 
to  act  in  his  official  character,  in  such  cases,  he  may  easily  adapt  the 
precedents  of  warran^^,  Sec.  to  be  found  under  title  Criminals,  to  the 
case  of  Buggery^  observing  to  describe  the  offence,  as  in  the  following 
indictment* 

Indictment  for  Buggery. 

'County,  to  wit. 
The  jurors  forthe  commonwealth,  for,   Sec  upon  their  oath   do 
preseftt>  that  of  the  county  of         aforesaid,  labourer,  not  hav- 

ing the  fear  of  God  before  his  eyes,  nor  regarding  the  order  of  nature, 
but  being  moved  and  seduced  by  the  instigation^  of  the  devil,  on  the 
day  of  in  the  year  of  our  Lord  with  force  and 

arms,  at  the  county  aforesaid,  in  and  upon*  one  '  a  youth  about 
the  age  of  years,  then  and  there  being,  feloniously  did  makt  an 

assault,  and  then  and  there  feloniously,  wickedly,  diabolically,  and 
against  the  order  of  natune,  had  a  venereal  affair  with  the  said 
and  then  and  there  carnally  knew  the  said  and  then  and  there, 

feloniously,  wickedly,  and  diabolically,  and  against  the  order  of  nature, 
with  the  said  did  commit  that  detestable  and  abominable  crime 

of  buggery  (not  to  be  named  amongst  christians)  to  the  great  dis- 
pleasure of  Almighty  God,  to  the  great  scandal  of  all  human  kind, 
against  the  fonn  of  the  statute  in  such  case  made  and  provided^  and 
against  the  peace  and  dignity  of  the  commonwealth. 

'  •  If  for  hestialitv,  say,  upon  a  certain  mare,  gov,  &c.  (as  tba  case  may  be) 
feloniously,  wickedly,  diabolically,  &c. 
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BURGLAliY. 

/•    JVhat  is  burglary,     IL  How  it  is  punished. 

I.  WHAT  IS  BURGLARY- 

1,  THE  word  Burglary  is  thought  lo  have  been  brought  into  Eng- 
land by  the  Saxorus  from  Germany,  in  whose  lang;uaj>:e  durg  signifies 
a  house,  aatdlarron  a  thief,  probably  from  the  Latin  Liro, 

2.  Burglary  is  a  felony  at  common  law,  in  breaking  and  entering  the 
mAnsloiK-house  of  another,  in  the  night,  with  intent  to  commit  some 
felony  within  the  same,  whether  the  felonious  intent  be  executed  or 
not.     Summ.  79.     2  /Caar'*  Cr,  L.  484. 

Bhbakimo Every  entrance  into  the  house  by  a  trespasser  is  not 

a  breaking  in  tlds  case,  but  there  must  be  an  actual  breaking.  As  if 
the  door  of  a  mansion-house  stand  open,  and  ihe  thief  enter,  this  is 
not  a  breaking.  So  it  is,  if  the  window  of  the  house  be  open,  and  a 
thief  with  a  hook  or  other  engine  draweth  out  some  of  the  goods  of  the 
owner,  this  is  no  burglary,  because  there  is  no  actual  breaking  of  the 
house.  But  if  the  thief  breaketh  the  glass  of  the  window,  and  witli 
a  hook  or  other  engine  draweth  out  some  of  the  goods  of  the  owner, 
this  is  burglary,  for  there  was  an  actual  breaking  of  the  house. 
3  Inst.  64. 

The  breaking  and  entry  need  not  be  both  done  at  once ;  for,  if  a  hole 
be  broken  one  night,  and  the  same  breakers  enter  the  next  night 
through  the  same,  they  are  burglars,     4  Bl.  Com.  226. 

If  a  thief  come  down  a  chimney,  it  is  a  burglarious  entry,  because 
UJs  as  much  inclosed  as  the  nature  of  the  thing  will  admit  of.  4  Bi, 
Com.  226.      1  East,  Cr,  L,  485. 

The  breaking  a  window,  taking  a  pane  of  glass  out,  by  drawing/or 
bending  the  nails  or  other  Bisteniiig,  the  drawing  a  laich  where  the  door 
is  not  otherwise  fastened,  picking  open  a  lock  with  a  false  key,  putting 
back  the  lock  of  a  door  or  fastening  of  a  window  with  an  instrument, 
turning  the  key  where  the. door  is  locked  on  the  inside,  or  unloosing 
any  other  fastening  which  the  owner  has  provided  ;  are  all  instances  of 
breakiag.     1  Hale  553.     1  Ea%t.  Cr,  L.  487. 

So  also,  to  knock  at  a  door,  and  upon  opening  it,  to  rush  in  with  a 
felonious  intent,  or,  under  pretence  of  taking  lodgings,  to  fall  upon 
the  landlord  and  rob  him ;  or  to  procure  a  constable  to  gain  admittance, 
in  order  to  search  fbt*  traitors,  and  then  to  bind  the  constable  and  rob 
the  bouse ;  all  these  entries  have  been  held  burglarious,  though  there      j 
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Avas  no  actual  breaking  :  for  the  law  will  not  suffer  itselFto  be  trifled 
with  by  such  evasions»  especially  under  tlie  colour  of  legal  process. 
^  Bl.  Com,  226. 

So,  if  a  person  meditaiing  a  robbery  raise  the  hue  and  cry,  and 
brings  the  constable  to  the  iiouse,  to  whom  the  owner  opens  the  doorv 
and  then  the  thief  enters,  and  binds  the  constable  and  ro"bs  the  housei 
it  is  burglary.     I  Eu/it.  Cr,  L,  485. 

So,  where  a  person  knowinj»;  that  the  family  were  absent  from  the 
house*  prevailed  on  the  boy  who  kept  the  key  to  open  the  door,  under 
the  promise  of  a  pot  of  ale ;  and  being  let  into  the  house,  sent  the  boy 
for  the  ale,  and  while  he  was  gone  robbed  the  house.  This  being  done 
in  the  night,  it  was  held  burglar)'.     I  East,  Cv,  L.  485. 

And  so,  if  a  servant  opens  and  enters  his  master's  chamber  door 
with  a  felonious  intent ;  or  if  any  other  person,  lodging  in  the  same 
house,  or  in  a  public  inn,  opans  and  enters  another's  door,  with  such 
evil  intent,  it  is  burglary.  Nay,  if  the  servant  conspires  with  a  rob- 
ber, and  lets  him  into  the  house  by  night,  this  is  burglary  in  both ; 
for  the  servant  is  doing  an  unlawful  act,  and  the  opportunity  afforded 
him,  of  doing  it  with  greater  ease>  rather  aggravates  than  extenuates 
the  guih.     4  Bl.  Coin,  227. 

A  servant  lay  in  one  part  of  the  house-  and  his  master  in  another; 
between  them  was  a  door  at  the  foot  of  the  stairs,  which  was  latched. 
The  servant,  in  the  night,  drew  the  latch  and  entered  the  mastei^'s 
chamber,  in  order  to  murder  him ;  held  burglary.  1  East,  Cr,  L, 
488. 

So,  where  one  of  the  servants  in  the  house,  opened  his  lady's  chani- 
l>er  door  (which  was  fastened  with  a  brass  bolt)  with  design  to  commit 
a  rape  ;  it  was  ruled  to  be  burglrtry.     I  Stra,  481. 

So,  where  a  hatch-way  to  an  upper  floor  was  inclosed  by  folding 
doors,  which  fell  over  it,  and  remained  closed  by  their  onon  jsdgAi^ 
but  without  any  interior  fastening,  it  was  held  a  breaking  to  raise 
them  ;  and  the  prisoner  entering  thereby  a  mill,  which  was  pail  of  the 
mansion-house,  it  was  iiiled  burglary.     1  liafit,  Cr.  L,  487, 

If  the  thief  enter  by  the  open  door,  and  in  the  house  break  a  trunk 
or  box  which  was  locked,  this  is  no  breaking  to  constitute  burglary, 
because  such  things  are  no  part  of  the  hoxise.  I  Raul,  Cr,  /*.  488. 
Fast.  108.     Kely,  59. 

At  a  meeting  of  the  judges  upon  a  special  verdict,  in  January,  1 690, 
they  were  divided  upon  the  question,  whether  breaking  open  the  door 
of  a  cu/idoard  let  into  the  wall  of  the  house  was  burglary  or  no.  Upon 
which  Mr.  Foster  observes,  that  with  respect  to  cupboards,  presses,. 
lockers,  and  other  fixtures  of  the  like  kind,  it  scemeth  that,  in  favour 
of  life,  a  distinction  ought  to  be  made  between  cases  relating  to  mere 
property,  and  such  wherein  life  is  concerned.  In  questions  between 
the  heir  or  devisee,  and  the  executor,  those  fixture  smay  with  propriety 
enough  be  considered  as  annexed  to  and  parts  of  the  freehold.  The 
law  will  presume,  that  it  was  the  intention  of  the  owner,  under  whose 
bounty  the  Executor  claims,  that  they  should  be  so  considered ;  to  the 
end  that  the  house  might  remain  to  those  who  by  operation  of  law,  or 
hy  hf^  bequest,  should  become  entitled  to  it,  in  the  same  plight  he 
put  it,  or  should  leave  it,  entire  and  unde&ced.  But  in  capital  cases, 
it  seemetl),  that  such  fixtures)  which  merely  supply  the  place  of  chests 
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and  other  ordinary  utensils  of  household,  should  be  considered  in  no 
other  light  than  as  mere  moveables,  partaking  of  the  nature  of  those 
utensils,  and  adapted  to  the  same  use.    I^ost,  108-9. 

There  may  also  be  a  breaking  in  law,  where,  in  consequence  of 
violence  commenced  or  threatened,  in  order  lo  obtain  entrance,  the 
owner,  either  from  apprehension  of  the  force,  or  with  a  view  more 
effectually  to  repel  it,  opens  the  door,  through  which  ilie  rubbers 
enter.  (I  East,  Cr.  jL.  486.)  But  if  the  owner  only  throw  out  his 
money  to  those  who  assault  his  house,  it  is  not  burglary  ;  though  if 
the  money  were  taken  up  in  the  owner's  presence,  it  would  be  robbery. 
\  East.Cr.L.A^e. 

In  the  case  oi  Joshua  Cornwall,  who  was  indicted  with  another  per- 
son for  burglary,  it  appeared,  that  he  was  a  servant  in  the  house  where 
the  robbery  was  committed,  and  in  the  night  time  opened  the  street 
door,  and  let  in  the  other  prisoner,  and  shewed  him  the  sideboard, 
from  whence  the  other  prisoner  took  the  plate;  and  the  defendant 
opened  the  door  and  let  him  out ;  but  the  defendant  did  not  go  oiu  with 
him,  but  wetit  to  bed.  Upon  the  trial  it  was  doubted  whether  this 
was  burglary  in  the  servant,  he  not  ^oing  out  with  the  other.  But 
afterwards,  at  a  meetiap^  of  all  the  judges  at  Sergeants  Inn,  they  una- 
nimously agreed,  that  it  was  burglary  in  both,  and  not  to  be/distin- 
guished from  the  case  where  one  watches  at  the  street  end,  while  the 
other  goes  in  and  commitH  the  burglary,  which  hath  often  been  ruled 
to  be  burglary  in  both  :  and  upon  report  of  this  opinion  the  defendant 
was  executed.     2^Vr.  881. 

And  EKTERIKG....U  is  deemed  an  entry  when  the  thief  breaketh 
the  house,  and  his  body*  or  any  part  thereof,  as  his  foot,  or  his  ami, 
is  within  any  pan  of  the  house ;  or  when  he  putteth  a  gun  into  a  win- 
dow which  he  hath  broken,  or  into  a  hole  of  the  bouse  which  he  hath 
Tnade,  of  intent  to  murder  or  kill,  this  is  an  entry  and  breakb^*  of  the 
house  ;  but  if  he  doth  barely  break  the  house,  without  any  suclv  entry 
at  all,  this  is  no  burglary,  for  it  must  be  brokeii  and  eruertd,  3  Inat, 
64. 

Thieves  came  by  night  to  rob  a  house  ;  the  owner  went  out  and 
struck  one  of  them ;  another  made  a  paas  with  a  sword  at  persons  he 
saw  in  the  entry  ;  and  in  sp  doing  his  hand  wab  over  the  ihreshoki ;  , 
this  was  adjudged  burglary  by  great  advice.     1  F^st,  Cr.  i...490. 

So,  putting  a  hook  to  steal,  or  a- pistol  to  kill,  within  the  door  oi 
window,  though  the  hand  be  not  in,  is  an  entry.     lOid, 

To  discharge  a  loaded  gun  into  a  house  is  considered  an  entry, 
(Haw.  B«  I.  c.  38.  s.  7.);  though  lord  /^Wf  doubted  on  this  point.  (See 
I  Hale  555.)  But  the  modern  opinions  seem  to  be,  thai  it  is  an  entry. 
I  East,  Cr,  L.  490. 

Any  the  least  degree  of  entry,  with  any  part  of  the  l)ody,  or  with 
an  instrument  held  in  the  hand,  is  sufficient;  as  to  step  over  the 
threshold,  to  put  a  hand  or  a  hook  in  at  a  window  to  draw  out  ^oods, 
or  a  pistol  to  demand  one':B  money,  are  all  of  them  burghiriuiis  entries; 
4  BL  Com,  227. 

But  where  thieves  had  bored  a  hole  through  the  door  with  a  centre^ 
bit^  and  part  of  the  chips  were  found  in  the  inside  of  the  house,  by 
which  it  was  apparent  that  the  end  of  the  centre^ir  had  penctraied 
into  the  house ;  yet,  as  t^e  instrument  had  not  been  introduced  fprthe^^,^ 
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purpose  pf  Uking  tlvc  property  or  commiUiou;  any  other  felony ,  the 
entry  was  ruled  incomplete,     t  ^.5/.  Cr.  X.  490- 1 . 

It  is  universally  agreed,  that  there  must  be  both  a  breaking,  either 
in  fact  or  by  implication,  and  also  an  entry,  in  order  to  complete  the 
burglary.     4  BL  Com,  227. 

In  the  case  of  George  Gibhonsy  at  the  Old  Bailey,  in  June  1 T52 ; 
Gibbona  was  iudicted  for  btii'glary  in  the  dwelling  house  ofJo/m  Mien. 
It  appeared  m  evidence.,  that  tlie  prisoner  in  the  night  time  cut  a  hole 
in  the  window  shutter  of  the  prosecutor's  sliop,  which  was  part  of  his 
dwelling  house  ;  and  putting  his  hand  through  the  hole,  took  out 
watches  and  other  tilings  which  hung  in  the  shop  within  his  reach  ; 
hut  no  entry  was  proved,  otherwise  than  by  putting  his  hand  through 
the  hole.  Tliis  was  held  to  be  burglary,  and  the  prisoner  was  convicted. 
Fo%t.  107-8. 

If  divers  come  in  the  night  to  do  a  burglary,  and  one  of  them  break 
and  enter,  the  reBt  of  them  standing  to  watch,  at  a  distance,  it  is  bur- 
glary in  aU.     3  Imt.  64. 

Thb  MANsioN-HOUSB....This  includes  also  churches,  and  the  walls 
and  gates  of  a  wallccl  town  ;  and  all  out  buildings,  as  batons,  stables, 
dairy  houses,  adjoining  to  a  house,  are  looked  upon  as  part  thereof 
and  consequently  burglary  may  be  committed  in  them.  But  if  they 
bc^  removed  at  any  distance  from  the  house,  it  seems  that  it  hath  not 
been  usual  of  late  to  proceed  against  offences  therein  as  burglaries. 
i&w.B.  I.  C.38.  s.  10. 

And  lord  Hale  says  more  explicitly,  the  mansipn<house  doth  not 
only  include  the  dwelling  house,  but  also  the  out  houses  that  are  parcel 
thereof^  as  barn,  stable,  cow-house,  dairy-^ouse,  if  they  are  parcel 
^of  the  messuage,  though  they  are  not  umler  ihe  same  roof,  or  jolRiog 
contiguous  to  it ;  and  so  he  says  it  was  agreed  by  all  the  judges ;  but 
if  they  be  co  parcel  of  the  messuage,  as  if  a  man  take  a  lease  of  a 
dwelling  house  from  one,  and  of  a  t>arn.  Sec.  from  another;  or  if  it  be 
ikr  remote  from  the  dwelling  house,  and  not  so  near  to  it,  as  to  be 
reasonably  esteemed  parcel  thereof,  as  if  it  stand  a  bow  shot  off  from 
the  house,  and  not  within  or  near  the  curtilage  of  the  chief  house ; 
then  tl)e  breaking  is  not  burglary,  for  it  is  not  a  mansion-housej  nor 
auy  part  thereof.     1  Hale  558-9. 

Any  out-bouse  within  the  curtilage,  or  some  common  fence,  as  the 
mansion  itself,  must  be  considered  as  parcel  of  the  mansion.  But  no 
distant  barn,  warehouse,  01*  the  )ike,  is  under  the  same  privilege; 
^nor  indeed  any  out^hotis?,  however  near,  if  it  be  not  parcel  of  the 
messuage,  and  so  found  to  be.     1  Ea»t.  Cr.  L.  493. 

Thus  where  the  prisoner  was  indicted  for  burglary,  in  the  mansion- 
house  ;  and  the  jury  fbimd  specially  that  the  house  broken  was  an 
out-house,  separated  fi'om  the  dweiUng^house  by  an  open  passage, 
eight  feet  wide,  but  not  connected  with  the  dwelluig  house  by  any 
fence  hiclosing  both  ;  the  jury  not  having  further  found  that  it  was 
iiarcd  qfthe  dwelling  ^ou&e^  it  was  held  not  to  be  burglary.     Ibid,  . 

But  if  the  out.liuuses  be  adjoining  to  the  dwelling  house,  and  occu- 
pied as  parcel  tiiercof,  thpugh  there  be  no  common  inclosure  or  cur- 
lilage^  they  may  still  be  considered  as  parts  of  the  mansion.    Rid.. 

tCJ*  The  eituation  of  thei  buUding9y  noK  the  title  by  which  they 
are  4ield,  j^eems  to  be  the  esi^ntiai  circumstances*    See  1  East,  Cr.  L^ 
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To  break,  and  enter  a  ahofi^  not  iMrcel  of  the  mansion-tiDttse*  in 
whicli  ibe  siiopkeeper  never  lu()g;es,  but  only  works  or  trades  there  in 
the  day  time,  is  not  burj.^lury>  but  only  larceny  ;  but  if  he  or  his  ser- 
vant Usually,  or  often,  Iocli;e  in  the  shop  at  night,  it  is  then  a  mansion - 
hpuse  in  which  burglary  may  be  committed.     1  JHiaie  557-8. 

13ur.(^lary  cannot  be  commuted  in  a  booth  or  tent}  any  more  than 
a  covered  \vag^on.    4  Bl.  Co?n,  226. 

Geiiei-ally  speakin-^,  it  seems  that  a  mere  casual  use  of  a  tenemtnt 
as  a  lod,^ing,  or  only  on  some  particular  occasions,  will  not  constitute 
it  a  dwelling  house  for  this  purpose.  In  Brown*9  case  aU  the  jud^e:* 
agreed,  that  the  fact  of  a  servant  having  slept  in  a  barn  the  ni^^ht  it  was 
broken  open,  and  for  several  iiights  before,  being  put  there  fw*  the 
puri>osc  o/  wafc/dtig  agaimt  thicvcM^  made  no  sort  of  di  fit  re  nee  in  ihe 
ijucstion,  whether  burglary  or  not.  So,  a  porter  lying  in  a  warehouse 
to  watch  goods^  which  is  only  for  a  particular  purpose,  does  fitit  make 
it  a  dwelling  house :  but  if  all  communication  with  the  dwelling-house, 
of  which  it  is  a  part,  be  not  excluded,  it  may  still  be  a  pan  of  the  house 
in  which  burglary  may  be  committed.     1  East.  Cr.  L.  497. 

A  house  wherein  a  man  dwells  but  for  part  of  a  year,  or  a  chamber 
in  one  of  the  inns  of  court,  or  of  a  college*  wherein  any  person  usually 
lodges,  may  be  called  his  dwelling  house,  whether  any  person  w^rc 
actually  therein  or  not,  at  the  very  time  of  the  offence.  Yet  in  all 
cases  the  owner  must  have  quitted  the  house  animo  revirtendi  {with  an 
itHention  ofreturnvig)  in  order  to  have  it  still  considered  as  his  mansion, 
where  neither  he  nor  any  part  of  his  family  were  in  it  at  the  time  of 
the  breaking  and  entenng.     1  East,  Cr.  L,  49^6. 

Thus,  a  person  possessed  of  a  house  in  the  city  of  W.  wherein  he 
dwelt,  took  a  journey  into  C.  with  intent  to  return,  and  sent  his  wife 
and  family  out  of  town,  leavhig  the  key  with  a  friend  to  look  after  the 
house :  after  he  had  been  gone  a  month,  no  peison  bein^  m  the  house, 
it  was  broke  o[)cn  in  the  ni-ht  and  robbed  of  divers  goo^ls*  He  return- 
ed a  month  after  with  hh  family,  and  inhabited  there*  Adjudged  bur- 
glary.    Ibid. 

JrJtn  and  Milea  Kutbrown  were  indicted  for  burglary  in  the  dwelling 
btmse  of  one  Mr.  Fackveyy  at  Hackney^  and  stealing  divers  |^o<xts* 
'I'he  prosecutor  made  use  of  it  as  a  country  house  in  the  sjummcr.  hia 
chief  residence  being  iu  Lon'doiu  Alxiut  the  latter  end  of  the  summer 
preceding  the  offence,  he  removed  with  his  whole  fiimily  to  his  house 
in  the  city,  and  brought  away  a  considerable  part  of  his  goods.  And 
in  the  November  following,  the  house  at  Hackney  was  Iji  uken  open, 
and  in  part  rifled  ;  upon  which  he  removedthe  remainder  of  liis  house- 
hold furniture,  except  a  clock  and  a  few  old  bedsteads,  and  ?iome  lorn- 
bcr  of  little  value,  leavin^^  no  bed  or  kitchen  furniture,  or  iiny  tiling 
else  for  the  accon»modation  of  a  family.  Mr.  Eackney  being  iisked, 
whether  at  the  time  he  so  disfurnished  his  house  he  had  any  mEeniion 
of  returning  to  reside  there,  declared  that  he  had  not  come  to  any 
settled  resolution^  whether  to  return  or  not;  bvt  was  rather  inclined 
totally  to  quit  the  house,  and  to  let  it  for  the  remainder  of  \\i^  lenn. 
The  fiact  of  the  burglary  happened  in  the  January  follow  in g,  But  tlie 
court  were  of  opinion,  that  the  prosecutor  having  left  the  house,  and 
disfurnished  it  in  the  manner  before  mentioned,  without  any  settled 
resolution  of  rctaming,  but  rather  inclining  to  the  contriry,  ii^csuia      i 
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not  be  deemed  his  UwelUng  house,  at  the  time  Uie  fact  was  committed: 
and  accordingly  the  j^risoners  were  directed  lobe  acquiticd  of  the  bur- 
glary ;  but  they  were  found  guiky  of  felony  in  stealing  the  clock,  and 
some  other  small  matters,     /'oa^  76,  77.     I  Kant.  Cr.  L.    496-7. 

|C7»  it  is  stated  generally  by  liuivkiufi  (B.  I.e.  S8,  sect.  II.)  that 
burglary  may  be  commiitcd  m  a  house  which  one  has  hired  to  live  in, 
and  brought  part  of  his  goods  ip.to,  but  has  not  >et  lodged  in.  But 
this  point  has  often  since  been  ruled  otherwise.  See  I  Ea^t,  Cr.  L. 
497-8. 

Thus  in  the  case  of  Lyona  and  Miller^  who  were  indicted  for  bur- 
glary, in  the  dwelling  house  of  li  S  ;  it  appeared  that  the  house  waij 
left  in  the  care  of  a  carp^nicr,  who  was  to  put  il  in  repviir;  that  the 
prosecutor  liad  never  in  habited  it,  nor  had  servants  or  furniture  in  il ; 
that  the  former  occupier  hud  removed  out  of  it  about  a  fortnight ;  and, 
at  the  time  of  the  offence  committed,  it  Was  uninhabited.  After  con- 
vicaon,  it  w^s  held  on  a  reference,  to  the  jud^ces,  that  this  was  do 
mansion-house,  never  having  been  inhabited.  They  also  held  that  it 
c(n\\d  not  bv.  burglary,  on  i/iof  indictment,  which  (charging  the  intent 
to  steal)  must  be  to  steal  the  goods  then  and  there  being  ;  and  where 
nothing  was  in  the  house',  nothing  could  be  stolen.  Also  it  seemed 
to  be  the  sense  of  the  judges,  that  although  some  goods  might  have 
been  put  in  the  house,  yet  if  neither  the  party  nor  any  of  his  family 
had  inhabited  it,  il  would  not  be  a  mansion-house,  in  which  burglarjr 
could  be.  committed.      1  East,  Cr.  L,  497-8. 

bo,  where  the  former  tenant  of  a  house  had  quitted  it,  and  the  in- 
coming tenant  had  put  in  all  his  furniture,  and  liad  been  irequently 
.there  in  the  day  time ;  but  had  never  slept  in  the  house,  nf>r  any  of 
his  family.  Held  that  burglary  could  not  be  committed  therein. 
I  Eaai.  Cr.  L,  498, 

i)n  the  auihoriiy  of  Lyons  and  Miller^s  case,  above.  It  was  held, 
that  where  a  house  was  a  ne«r  one^  and  (inishe<i  all  but  the  painting 
and  glazing ;  that  a  workman,  who  was  constantly  employed  by  the 
owner,  slept  in  it  for  .the  pui-pose  of  protection  ;  but  no  /tart  of  the 
owner*  8  dowcutic  fumilyh^d  yet  taken  posstrssion  of  it;  it  could  not  be 
the  mnnsion-housc of  the  piosecutor.     Ibid, 

So,  where  the  prosecutor  had  lately  taken  a  liouse>  and  on  the  night 
of  the  offence,  and  for  six  ni>;hts  before,  had  procured  two  huir-dress- 
ers»  none  of  hh  Qivn  famUy^  to  sleep  there,  for  the  purpose  of  taking 
care  of  his  goods  and  merchandise  therein  deposited  ;  but  he  himself 
had  never  slept  there,  nor  any  of  his  dimily.  Held  that  the  prisoner 
could  not  be  convicted  of  burglary.     Ibid. 

On  the  same  principles  it  was  held,  that  where  the  owner  of  a 
house  put  a  servant  into  it,  to  sleep  there  at  nights  till  he  could  get  a 
tenant,  in  order  to  protect  some  furniture  there  which  he  had  pur- 
chased of  tlve  last  tenant,  which  servant  had  so  sleptthere  for  thi'ee 
weeks  before  ;  but  the  owner  never  intended  to  inhabit  it  himself;  a 
conviction  for  stealing  the  goods  in  the  dwelling  house  of  such  owner 
w^  wrong,  as  to  the  capital  part  of  the  charge.     1  East.  Or.  Z,.  499. 

3.  As  TO  THR  owN&a^..It  is  necessary  to  ascertain  to  whom  the 
mansion  belongs,  imd  to  state  that  with  accuracy  in  the  indictment. 
As.  a  generri  rule,  it  xwf  be.l^id  down,  that  where  the  legal  title  to 
the  whole  mapuon  reDiaia^in  the.saiQe  peiiaon,  there*  if  he  inhabit 
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it,  cither  by  himself,  hh  family,  or  servants,  or  even  by  his  guesta, 
the  indictment  must  lay  the  ofl'ence  to  be  committed  against  /us  man- 
sion. And  so  it  is,  though  he  let  out  apartments  to  inmates,  who 
have  a  separate  interest  therein,  if  they  have  the  same  outer  door  or 
entrance  into  the  mansion  in  common  with  himself.  But  if  distinct 
families  be  in  the  exqlusive  occupation  of  the  house,  and  have  tlieh* 
ordinary  i-e-sidtnce  or  domicile  there,  without  any  interference  on  the  r 

part  of  the  pi-oper  owner,  or  if  they  be  only  in  possession  of  parts  of  | 

the  house  as  inmates  to  the  owner,  and  have  a  distinct  and  separate  » 

entrance  ;  th6n  the  offence  of  breakiuj^,  &c.  their  separate  apartments  f 

must  be  laid  to  be  done  against  the  mansion-house  of  such  occupiers  | 

respectively.    1  Easf.  Cr,  L.  499,  500.  See  cases  illustrating  the  above  \ 

pule,   1  JEa«^  Cr.  Z,.  from  p.  500  to  508.  j! 

The  house  of  a  corporation,  inhabited  in  separate  apartments  by  the  <  \ 

oHicersof  the  body  corporate,  is  -the  mansion-house  of  the  corpora- 
tion, and  not  of  the  respective  officers.     4  BL  Com.  225. 

There  may  be  such  a  severance  by  lease  of  part  of  a  mansioiii  '    ^\ 

as  that  it  shall  no  longer  be  the  subject  of  burglary.    As  if  a  person  '{I 

hire  a  shop,  parcel  of  another  man's  house^  to  work  or  trade  in,  but  ''' 

never  lie  there,  it  is  no  dwelling  house,  nor  can  burglary  be  commit- 
ted therein  ;  it  is  not  the  mansion  of  him  who  occupies  the  other 
part,  nor  is  it  the  dwelling  house  of  the  lessee,  who  never  lies  there, 
4  Bl,  Com  2-25.      1  £a8t.  Cr,  L.  507. 

In  the  night. ...The  time  must  be  by  ni$;ht,  and  not  by  day  ;  for 
in  the  day  time  there  is  no  burglary.     4  BL  Com.  324. 

But  the  breaking  and  entry  need  not  both  be  in  the  same  night ;  for 
if  thieves  break  a  hole  in  the  house  one  night,  to  the  intent  to  etiter 
another  nightf  and  commit  felony,  and  they  accordingly  do  so  through 
the  hole  tliey  so  made  the  niglit  before,  thb  seems  to  be  burglary  ; 
for  the  breaking  and  entry  were  both  in  the  night.  1  East.  Cr,  L.  508, 
4  BL  Com.  226. 

As  to  what  shall  be  accounted  night»  lord  Coke  says,  as  long  as  the 
day  continues^  whereby  a  man's  countenance  may  bt  discerned,  it  is 
called  day;  and  when  darkness  comes  and  day  light  is  past,  so  as  by 
the  light  of  day  you  cannot  discern  the  countenance  of  a  man,  then  it 
is  called  night.  And  tins  doth  aggravate  the  offence }  since  the  night 
TB  the  time  when  man  is  ut  rest,  and  when  beasts  run  about  seeking 
their  prey.  Hence  in  ancient  records,  the  twylight  was  signified) 
when  it  was  said,  w^^r  canem  et  lufium  {between  the  dog  and  the  wolf)  ;  « 

for  when  the  night  begins  the  dog  sleep«9  ^^^  ^^^  ^olf  seeketh  his 
prey.     3  Inst  63. 

Anciently  the  day  was  accounted  to  begin  only  at  sun -rising,  and  to 
end  immediately  upon  sun-set ;  but  the  belter,  opinion  seems  to  be, 
that  if  there  be  day-light,  or  crefiusculum  enough,  bfegun  or  left,  to 
discern  a  man's  face  withal,  it  is  no  burglary.  4  Bl,  Com.  224V 
\  East.  Cr.L.  $09. 

But  this  does  not  extend  to  moon  light ;  for  then  many  midnight 
burglaries  would  go  unpunished  :  and  besides,  the  malignity  of  the  ' ' 

offence  does  not  so  properly  arise  from  its  being  done  in  the  dark,  as 
at  the  dead  of  night;  when  all  creation,  except  beasts  of  prey,  are 
at  rest ;  when  sleep  has  <Ji8armcd  the  owner,  and  rendered  his  captte^^^T^  . 
defenceless.    4  BL  Com.  224.  ^'9'^'^^^  by  VjOO^LL 
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^  An  indictment  was  held  insufficient  for  burglary,  which  stated  the 
fact  to  have  been  committed  in  the  me;ht,  without  expressing  the  par- 
ticular liour,  and  the  prisoner  was  found  guilty  of  simple  felony  only. 
K. anil  Waddvns^oris  at  the  Lancaster  lent  assizes.  177 1. 

ITH  INTENT  TO  COMMIT  A  FELONY,  WHETHER,   &C....It   IS  clcar 

that  sucn  bit-aking  and  entry  must  be  with  a  felonious  intent,  other- 
wise  it  is  only  a  trespass.     4  bL  Com,  227 

AncJ  it  is  the  same  whether  such  intention  be  actually  carried  into 
execiit  ion,  or  only  demonstrated  by  some  attempt  or  overt  act,  of  which 
the  jury  is  to  judge.    /Airf. 

And  thei«fore  such  a  breach  and  entry  of  a  house  as  has  been  before 
described,  by  night,  with  intent  to  commit  a  robbery,  a  murder,  a 
rape,  or  any  other  felony,  is  burglary ;  whether  the  thing  be  actually 
perpetrated  or  not.     Ibid 

Nor  does  it  make  any  difference,  whether  the  offence  were  felony 
at  common  law,  or  only  created  so  by  statute :  since  that  statute, 
which  makes  an  offence  felony,  gives  it  incidentally  all  the  properties 
of  a  felony  at  common  law.     Ibid. 

here  a  man  commits  burglary,  and  at  the  same  time  steals  floods 
out  of  the  house,  it  is  also  larceny  ;  and  if  he  be  acquitted  of  the 
burL'-lary,  he  may  notwithstanding  be  indicted  of  the  larccrty  ;  for  they 
are  several  offences,  though  committed  at  the  same  time.  And  bur- 
glary may  be  where  there  is  no  larceny,  and  larceny  may  be  where 
there  is  no  burglary.    2  Hale  246. 

11.    HOW  IT  IS  PUNISHED. 

Formerly  the  benefit  of  clergy  was  taken  away  both  from  the  prin- 
cipals and  accessories  before  the  f<ict  in  burglary.  (I  Eev.  Codf^p,  45, 
46.)  By  the  penitentiary  law  of  1796,  which  went  into  operation  on 
Ihe  Twenty  fifth  of  March,  1800,  every  person  convicted  of  robbery  or 
burglary,  or  as  accessory  thereto  before  the  fact,  shall  restore  the  thing 
robbed  or  taken  to  the  owner,  or  pay  the  full  Value  thereof,  and  be 
sentenced  to  confinement  in  the  penitentiary,  for  a  period  not  less  than 
threcj  nor  more  than  ten  years.  (See  I  Hev.  Code,  p.  356,  sect.  5.) 
But,  by  act  of  1803,  which  commenced  the  first  of  April,  1804,  the 
punishment  of  burghiry  is  made  not  less  than  ^e  nor  more  than  fen 
years.    See  2  Rev,  Code,  p.  70i 

|C7*  The  penitentiary  law  extends  to  free  persons  only. 

{A)  JVarrant  to  apprehend  a  burglar. 

County,  to  wit : 

To  the  constable  of 
Whereas  A  J,  of  the  county  of  aforesaid,  merchant,  hath 

this  day  made  information  and  complaint  upon  oath  before  me.  J  P, 
o'-e  of  the  commonwcaUh's  justices  of  the  peace  for  the  said  county, 
that  on  the  day  of  in  the  night,  the  dwelling  boune 

of  him  the  said  A  J,  at  the  county  aforesaid,  was  feloniously  and  bur* 
glarionsly  broken  open,  and  one  gold  watch^  of  the  value  of  one  hun^ 
drcd  d  Uarss  of  the  goods  and  chattels  of  him  the  said  A  J,  feloniously 
and  bui*glariously  stoleni  taken  and  carried  away  from  thence^  and 
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that  he  bath  just  cav&e  to  suspect,  and  doth  suspect^  that  A  Oy  of 
in  the  county  of  labourer,  the  said  felony  and  bur- 

glary did  commit.  These  are  thcreibre,  in  the  name  of  the  common- 
wealth, to  command  and  require  you,  that  immediately  upon  sight 
hereof  you  do  app^rehend  the  said  A  O,  and  bring  him  before  me,  or 
some  other  justice  of  the  peace  for  this  county,  to  answer  the  pre- 
mises, and  to  be  furtlier  dealt  with  according  to  law«  Herein  fail  noU 
Given  under  my  hand  and  seal,  &c. 

If  the  person  charged  upon  outh  with  the  burglary  is  not  well  and 
certainly  known,  it  is  usual  in  the  warrant  to  insert  a  clause  directing 
pursuit  by  hue  and  cry  :  this  may  come  in  after  the  words,  ^  to  cmr^ 
mand  and  require  you,''  thus ;  and  each  of  you  to  search  diligently 
for  the  said  A  O,  within  your  several  precincts^  and  likewise  to  make 
hue  and  cry  after  him,  from  town  to  town,  and  from  county  to  county, 
as  well  by  horsemen  as  footmen  ;  and  if  you  shall  find  the  said  A  O^ 
that  then  you  apprehend  him,,  and  carry  him  before  some  justice  of 
the  peace  for  the  county  where  he  shall  be  taken,  and  there  deliver 
him,  together  with  this  warrant.  The  said  A  O  is  a  person  {here 
describe  his  stature^  age^  afiparel^  ^c.  fiariicularly.) 

The  justice  before  whom  the  suspected  party  is  brought,  may 
summon  witnesses  to  give  evidence  against  him,  if  he  finds  it  neces« 
sary. 

(B)  Summons  Jbr  a  witness.  , 

To  A  Cy  or  any  other  constable  of  county. 

County,  to  wit : 

You  are  hereby  commanded,  in  the  name  of  the  commonweahhr 
to  summon  A  W  to  come  before  me,  at  in  this  county,  to- 

morrow, by  .     o'clock  in  the  forenoon,  to>testify  and  the  truth 

to  say*  concerning  a  certain  burglary  and  felony,  suspected  to  be  done 
by  A  O,  of  &c.  and  that  you  then  and  there  attend  with  this  war* 
rant,  to  shew  how  you  have  executed  the  same.  Given  under  my 
hand,  &c. 

If  upon  the  examination  of  the  felon  and  the  witnesses,  it  should 
appear  proper  to  the  justice  to  call  a  court  for  the  further  examination 
of  the  criminal,  he  should  take  the  recognizance  of  the  witnesses  to 
appear  at  such  court,  and  commit  the  offender  to  jail. 

For  the  form  of  t)ie  recognisance  and  warrant  to  swnmon  a  court, 
see  title  ^  CmMiMALs." 

(C)  Mittimus. 

To  the  aheriff  of  county,  or  to  the  keeper  of  the  jail  of  the 

said  county. 

^  County,  to  wit : 

These  are  to  command  and  require  you,  in  the  name  of  the  com- 
monwealth, to  receive  into  your  jail' the  body  of  A  O,  late  of  the 
county  of  labourer,  taken  and  brought  before  me,  for  felony 

and  burglary  by  him  committed,  in  breaking  and  entering  the  dwell- 
iog  lujus  •  {or  ^any  other  house,  describe  the  kind  particularly)  of  A  J, 
of  the  county  of    -  merchant,  on  the  day  of 

in  the  night  time^  at  o'clock  of  the  said  night,  and  feloniously^  q[^ 
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taking  and  carrying  away  from  thence  one  gold  watchy  of  the  vaUie  of 
one  hundred  doliars,  of  the  goods  and  chattels  of  him  the  said  A  J,  in 
the  said  dwelling  house  then  and  there  being,  wherewith  the  said 
A  O  stands  charged  before  mc  (or,  and  the  said  -A  O  having  before 
me  confessed  the  same)  you  are  hereby  commanded  to  keep  the  said 
A  O  safely  in  your  jail  and  custody,  without  bail  or  mainprize,  uniU 
he  shall  thence  be  discharged  by  due  course  of  law.  Given  under  ray 
hand  and  seal,  &c. 

(JD)   Indictment  for  proper  burglary. 

County,  to  wit : 

The  jurors  for  the  commonwealth,  upon  their  oath  do  present,  that 
A  O,  late  of  the  county  of  aforesaid,  labourer,  on  the 

day  of  in  the  year  at  the  hour  of  one,  in  the  night  of 

the  same  day,  with  force  and  arms,  at  the  county  aforesaid,  the 
dwelling^  bouse  of  A  J,  feloniously  and  burglariously  did  break  and 
enter,  with  intent  him  the  said  A  J,  of  his  goods  in  the  same  dwell- 
ing house  then  being,  feloniously  and  burglariously  to  spoil  and  rob, 
and  the  same  goods  feloniously  and  burglariously  to  steal,  take  and 
carry  away,  against  the  pe^ce  and  dio^nity  of  the  commonwealth. 

As  it  is  difRcult  to  establish  an  intention  to  commit  a  felony  with- 
out proof  of  some  actual  felonious  deed,  the  foregoing  precedent 
is  seldom  used«  The  following  one  will  be  found  more  generally 
useful. 

{E)  Indictment  for  burglary  and  larceny. 

County,  to  wit :  -^ . 

The  jurors  for  die  commonwealth,  upon  their  oath  do  presei^)  that 
A  O^  late  of  the  county  of  aforesaid,  labourer,  on  the 

day  of  in  the  year  between  the  hours  of  ten  and 

eleven  in  the  night  of  the  same  day,  with  force  and  arms,  at  the  county 
aforesaid^  the  dwelling  house  of  A  J,  feloniously  and  burglariously 
did  break  and  enter,  and  me  gold  vjatchy  of  the  value  oione  hundred 
datiarsf  in  the. same  dwelling  house  then  and  there  feloBiot^ly  and 
burglariously  did  steal,,  take  and  carry  away,  against  the  peace  and 
dignity  of  the  commonwealth. 
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BURNING. 


/.  Of  burning  houses^  considered  as  offences  against  the 
laws  of  this  commonwealth.  IL  Ofarsony  or  burmngy 
at  the  common  law. 

I.  OF  BURNING  HOUSES,  CONSIDERED  AS  OFFENCES 
AGAINST  THE  LAWS  OF  THIS  COMMONWEALTH. 


1.  "  EVERY  person,  that  shall  at  any  lime,  either  in  the  ni{>ht  or 
the  day,  maliciously,  unlawfully  and  willingly,  burn  any  house  or 
houses  whatsoever,  or  shall  comfoH,  aid,  abet,  assist,  counsel,  hire, 
or  command,  any  person  or  persons  to  commit  any  ol  the  said  offences, 
beinc:  thereof  convicted  or  attainted,"  &c.  shall  suffer  deatfi  tvithout 
benefit  of  clergy.     I /?r7^  Cbrff,  p.  206.  ' 

2.  (C^  By  the  penitentiary  law  (I  Rev.  Codeyp.  356,  sect.  4.)  cr^o??, 
at  cbjjtmofi  lanvy  is  particularly  enumerated.  It  would  stem,  therefore, 
that  if  the  offence  be  not  ar^on  at  common  law  {o^  houses  burning  in  a 
ro5»n,  see  the  next  paragraph)  the  piHiishmenl  must  be  regulated  by 
the  act  of  1799  (I  Rev,  Code,  p  40?.)  iVhich  fixes  the  period  of  cou- 
finement,  m  cases  not  clergyable  by  the  laws  in  force  when  the  peni- 
tentiary system  went  into  operation,  atid  which  are  not  provided  for 
by  the  original  law  of  1796,  at  not  less  than  one  nor  more  than  ten 
years. 

5.  But  by  act  of  1804  (2  Rev.  Code^  p.  80,  sect.  7.)  **  every  pci'son 
who  shall  at  any  time,  either  in  the  night  or  the  day,  maliciously, 
unlawfully  and  willingly,  Inirn  or  set  fire  to  any  house  or  liouses  what- 
soever, in  a  tonvn,  or  shall  aid,  abet,  assist,  counsel,  hire  or  command, 
any  person  or  persons  to  commit  any  of  the  said  offences,  being 
thereof  lawfully  convicted,  and  either  of  the  said  offences  shall  actually 
have  been  committed,  shall  bfe"  deemed  guilty  of  felony,  and  shall 
suffer  rfraM  as  a  felon." 

4.  By  the  same  law  (2  Rev,  Code,  p.  80,  8 1,  sect.  9.)  "  every  person 
who  shall  at  any  time,  either  in  the  night  or  the  day,  maliciously, 
unlawfully  and  wiUirii^ly,  burn  or  set  fi^re  to  any  barn,  stable,  corn- 
house,  tobacco-house,  stack  of  wheat,  l^arley,  oats,  corn,  or  other  ,- 
grain,  or  any  stack  of  fodder,  straw  or  hay;  or  shall  aid,  abet,  assist, 
counsel,  hire  or  command,  any  person  or  persons  to  commit  any  of 
the  said  offences,  being  thereof  lawfully  convicted,  and  either  of  the  * 

^aid  offences  shall  actually  have  been  committed,  shall  be  ^^^ip^^oCTjp 
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guilty  of  a  misdemeanor,  and  shall  be  sentenced  to  undergo  a  con^ 
nnement  in  the  penitentiary,  for  any  lime  not  less  than  two  nov  more 
than  ^ve  years ;  and  shall  moreover  pay  the  full  value  of  the  property 
burnt  or  destroyed  to  the  owner,"  &c. 

5.  By  act  of  1808  (2  Rev,  Code^  p.  166.)  «  if  any  slave  or  slaveys, 
at  any  time  hereafter,  shall  wilfully  and  maliciously  burn  or  set  fire 
to  any  barn,  stable,  corn-house,  or  other  house,  or  shall  advise,  coun- 
sel, aid,  abet  or  assist,  any  slave  or  slaves,  free  negro  or  muiatto/to 
commit  either  of  the  said  offences,  bting  thereof  lawfully  convictwl, 
if  the  amount  of  the  buminy;  be  of  the  value  of  ten  dollars,  he,  she 
or  they,  shall  be  deemed  guilty  of  felony,'  and  shall  suffer  dtath^  as  is 
(provided  in  other  cases  of  felony.  , 

6.  Sect.  2,  qf  the  above  law,  *'  If  any  slave  or  slaves  shall  wilfulfy 
and  maliciously  burn  or  set  fire  to  any  stack  or  cock  of  wheat,  barley, 
oat^i,  corn,  or  other  grain,  or  to  any  stack  or  cock  of  hay,  straw  or  fod- 
der, or  shall  advise,  counsel,  aid,  abet  or  assist,  any  slave  or  slaves, 
free  negro  or  mulatto,  to  commit  either  of  the  ofiences  in  this  section 
mentioned,  being  thereof  lawfully  convicted,  he,  she  or  they,  shall 
be  deemed  guilty  of  felony,  and  shall  be  burnt  in  the  hand,  and  re- 
ceive on  their  back  any  number  of  lashes  not  exceeding  thirty-nine, 
as  the  court  in  their  discretion  may  think  fit  to  indict. '  ^  Rev,  Code^ 
p.  166-r. 

7.  *'  The  wilful  burning  of  any  court-house,  or  county  or  public 
prison,  or  the  ofRce  of  the  clerk  of  any  court  within  this  common* 
wealth,'*  was  declared  to  be  felony  without  benefit  of  clergy,  in  the 
principals  and  accessories  before  the  fact.  (See  1  i^v.  C&c^,p«45, 46.) 
But  see  ante,  M.  2,  fCT^ 

II.   OF  ARSON,  OR  BURNING,  AT  THE  COMMON  LAW. 

1.  Arson  (from  ardendo \  is  tlie  malicious  and  wilful  burning  of  the 
house  or  out-house  of  another  man.     4  Bl  CWi.  330. 

And  this  was  felony,  by  the  common  law,  whether  tlie  offence  be 
committed  in  the  night  or  the  day.     Haw,  B.  I.e.  39. 

Malicious  ANn  wii.ful lor  if  it  be  done  by  mischance  or  ne- 

glij^ence,  it  is  no  felony      3 //i«/.  67. 

Yet  if  a  man,  maliciously  itvtendin^  only  to  burn  one  person's  house, 
happens  thereby  to  burn  the  house  of  another,  it  is  certain  timt  he 
may  be  inciicied  as  having  maliciously  bumed  the  house  of  that  other  ; 
for  where  a  felonious  dcbign  uv«ainst  one  man  misseth  its  aim^  and 
takes  effect  upon  another,  it  shall  have  the  like  constiniction,  as  if  it 
had  been  levelled  against  him  who  suffers  by  it.  Haw.  B.  1.  c.  39. 
sect.  5. 

BuiiNi NO... .Neither  a  bare  intention  to  burn  a  house,  nor  even  an 
actual  attempt  to  do  it  by  putting  fire  to  u  part  of  a  house,  will  amount 
to  felony,  if  no  part  of  it  be  burned ;  but  if  any  part  of  the  house  be 
burnt,  the  offender  is  i*;uilty  of  felony,  notwithstanding  the  fire  aftei*- 
wards  be  put  out,  or  go  out  of  itself.     I6id,  sect.  4.     4  BL  Com.  222 « 

Th^  HousK....Not  only  a  mansion- house,  and  the  principal  parts 
thereof,  tm*  also  any  other  house,  and  the  out  buildings,  as  barns  and 
stables  adjoining  thereto  ;  and  also  barns  full  of  corn,  whether  they 
be  adjoining  to  any  house  or  noty  aie  so  ikr  secured  by  laW;  tliat  th 
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malicious  burning  of  them  is  felony  at  common  law.  Haw.  E.I.C.  39. 

sect.  1.     4  BU  Com,  221.  ^     ^ 

Of  ANOTHER*...The  offence  of  or^ora  f^itrictly  ao  called)  may  be 
committed  by  wilfully  setting  fire  to  one's  own  houses  provided  one^s 
neighbour's  bouse  is  thereby  also'  burnt ;  but  if  no  mischief  is  done 
but  to  one's  own^  it  does  not  amount  to  felony,  though  the  fire  wad 
kiixiled  with  intent  to  burn  another's.     4  BL  Com  221. 

If  a  landlord  or  reversioner, sets  fire  to  his  own  house,  of  which  ' 
another  is  in  possession  under  a  lease  from  himselff  or  ^om  those 
whose  estate  he  hath»  it  shall  be  accounted  arson^  for  during  the  lease 
^  the  house  is  the  properly  of  the  tenant.     lind. 

And  It  has  been  expres^y  determined,  that  if  a.  tenant  set  fire  to 
the  house  of  his  landlord,  before  the  tenancy  expires^  he  is  not  guihy 
oi arson.     4  BL  Com.  222.   Christianas  note  (2.) 

2.  The  fiunishment  of  arson  was  formerly  death,  (See  4  BL  Com, 
222.     \  Rev.  Code,  \i.  AS.)     By  the  penitentiary  law  of  1796  (1 -R<rv.    . 
CW^,  p.  356,  sect,  4.)  it  was  made  punishable  by  confinement  v^  th^ 
penitentiary,  for  a  period  not  less  thdrnjive  nor  more  than  twetvei 
y€;ars ;  by  act  of  1803  (2  Rev.  Code^  p.  70,  sect^  1 .)  the  term  of  con-  i 

finemcnt  was  extended  to  not  less  than  ten  nor  moreithan  ttoenty-one 
years;  but  by  act  of  1804  (2  Rev.  Code^  p.  80,  sect.  8.)  arson  is  pu- 
nishable with  detith.  ^ 

[A)  fTarrant  for  burning  a  housc^ 

To  constable  of  ^e  county  of 

County,  to  wit : 

Whereas  A  J,  of  the  cpunty  of  aforesaid,  merchant,  hath 

this  day  made  complaint,  upon  oath)  to  me  J  P,  one  of  the  eommoh- 
wealth's  jusisces  of  the  peace  for  the  county  aforesaid,  that  on  the 
day  of  a  housci  viz,  {describe  the  kind)  belon^Mng 

to  him  the  said  A  J,  and  in  his  possession,  was  wilfully  and  malici- 
ously set  on  fire,  and  burnt,  and  that  he  hath  just  cause  to  suspect, 
and  doth  suspect  that  A  0«  of  the  county  aforesaid,  labourer,  did 
feloniously,  voluntarily  and  maliciously,  burn  the  said  house  I'heae 
are  therefore,  in  the  name  of  the  commonwealths  to  require  you  imme- 
diately to  apprehend  the  said  A  O,  and  to  bring  him  before  me,  or 
some  other  justice  of  the  peace  for  the  said  county,  to  be  examined 
concerning  the  premises^  wherewith  he  is  suspected.  Given  und^r 
my  .hand  and  seal,  &c. 

For  other  precedents,  see  title  <<  Crisiikals." 

{B)  Indictment  for  wilfully  burning  a  house. 

County,  to  wit: 
The  jurors  for  the  commonwealth,  upon  their  oath,  do  present, 
that  A  O,  late  of  the  county  of  aforesaid,  labourer,  not  hav- 

ing the  fear  of  God  before  hb  eyes,  but  being  moved  and  seduced  by 
^he  instigation  of  the  devil,  on  the  day  of  in  the  year 

about  the  hour  of  in  the  night  of  the  same  day, 

with  force  and  arms,  at  the  county  aforesaid,  a  certain  house,*  called 

^   *  SuflScient  without  saying  <Anw//inj^A«K^e.    iZao.  B.  1,  c.  39.  sect  1* 
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{describe  the  kind)  of  one  A  J,  th^rc  situate,  fclonioualf,  vohiiitariiy 
,  and  maliciously,  did  set  fire  to,  and  lhe  same  house  then  and  there, 
by  such  firing  as  afi^resaid,  feloniously,  voluntarily  and  maUdoosly, 
did  bun^  and  consume,  against  the  form  of  the  statute  in  such  case 
made  and  provided)  and  against  the  x>eace  and  dignity  of  the  cotnmm- 
wealth. 


BUYING  OF  TITLES. 


I.    BY  THE  COMMON  LAW. 

IT  is  a  lugh  offence  at  common  law,  to  buy  or  sell  any  doubtful  title 
to  lands  known  to  be  disputed,  to  the  intent  that  the  buyer  may  carry 
on  the  suit,  which  the  seller  doth  not  think  it  woith  liis  while  to  do, 
and  on  that  consideration  sells  his  pretensibns  at  an  under  rate ;  and 
it  seems  not  to  be  material,  whether  the  title  so  sold  be  a  good  or  bad 
one, or  whether  the  seller  were  in  possessbn  or  not,  unless  his  possesion 
were  lawful  and  uncontested,  for  atl  practices  of  this  kind  are  by  alt 
means  to  be  discount^ianced,  as  manifestly  tending  to  oppression,  by 
living  opportunities  to  great  men  to  purchase  the  disputed  titles  of 
others,  to  the  great  grievance  of  the  adverse  parties^  who  may  often 
be  unable  or  discouraged  to  defend  tlieir  titles  against  such  power^l 
persons,  which  perhaps  they  might  safely  enough  maintain  against 
their  proper  adversary.    Haw*  B.  I.  c.  86.  sect<  1. 

II.    BY  STATUTE. 

**  No  person  shall  cbnvey  or  take,  or  bargain  to  convey  or  take,  any 
pretensed  title  to  any  lands  or  tenements,  unless  the  person  conveying, 
or  bar^ning  to  convey,  or  those  under  whom  he  claims,  shall  have 
been  in  possession  of  the  samb,  or  of  the  reversion  or  i«mainder 
thereof^  one  Whole  year  next  before ;  and  he  who  offendeth  het«in, 
knowingly,  shall  forfeit  the  whole  value  of  the  lands- or  tenements ; 
the  on^  moiety  to  the  commonwealth,  and  the  other  to  him  who  will 
sue  as  well  for  himself  as  for  the  commonwealth  :  but  any  person  law- 
fully possessed  of  lands  or  tenements,  or  of  the  i-evei^sion  or  remainder 
thereof,  may  nevertheless  take,  or  bargain  to  take,  the  pretensed  title 
of  any  other  person^  so  far,  and  so  far  only,  as  it  may  confirm  his  former 
estate/*     1  Rev,  Code,  p.  37. 

See  a  declaration  for  bu>'ing  a  pretensed  title,  Phwdcn  78,  80. 
Partridge  t.  Strange  and  Crocker. 
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The  term  Carrier  is  seldom  used  in  commoD  cotiveraatioii ;  but  iti 
its  legal  acceptation,  it  comprehends  masters  and  owners  of  ships* 
hoymen,  lightermen,  barge  owners,  proprietors  of  waggons^  staget 
coaches,  &c.  who,  hj  the  custom  of  the  country,  that  is,  by  the  com*, 
men  law,  are  bound  to  receive  and  carry  goods  for  a  reasonable  hire*  . 
or  reward ;  to  take  due  care  of  them  in  their  passage ;  to  deliver  them 
safely,  and  in  the  same  condition  as  when  received ;  or,  in  default 
thereof*  to  make  compensation  to  the  owner  for  any  loss  or  damage 
which  haj^ns  while  the  goods  are  in  their  custody ;  except  such  loss 
or  damage  as  arises  from  the  act  of  God,  as  storms,  tempests,  or  the 
fike,  or  of  the  enemies  of  the  commonwealth4(&/w.  A*.  P.  333.)  To 
which  exception  may  be  added  such  losses  as  arise  from  the  default  of 
the  party  sending  the  goods.    2  Etfi.  JV*.  P.  619. 

A  carrier  shall  not  evade  the  law,  by  refusing  to  carry  goods  at  the 
prices  limited.  For  if  a  common  carrier,  who  is  offered  nis  hire,  and 
who  hath  convenience,  refuses  to  carry  goods,  he  is  liable  to  an  actioqt 
in  the^  same  manner  as  an  innkeeper  who  refuses  to  entertain  a  guest* 
or  a  smith  who  refuses  to  shoe  a  horse.    2  Show.  327.    . 

So  an  action  will  lie  against  a  common  ferryman,  who  refuseth  to 

ry  passengers.    1  Bw,  Abr.  344.  ^ 

Jut  if  the  porter  puts  up  the  box  of  a  passenger  behind  a  stage 
coach,  and  the  master  as  soon  as  he  knows  of  it  says,  he  is  already  full,  t 
and  refuses  to  take  the  charge  of  it,  the  master  shall  not  be  liable. 
For  this  is  the  same  with  an  host  who  refuseth  his  guest,  his  house 
being  full,  and  yet  the  party  says  he  will  shift,  or  the  like,  if  he  be 
robbedi  the  host  is  discharged.     Ibid, 

So  a  carrier  may  refuse  to  admit  goods  into  his  warehou/e  at  an 
unseasonable  time,  or  before  he  is  ready  to  take  his  journey ;  but  he 
cannot  refuse  to  do  the  duty  incumbent  upon  him  by  virtue  of  his 
public  employment.     Z.  Roym.  652. 

If  goods  be  sent  by  a  carrier,  and  he  embezzle  them,  it  is  not  lar- 
ceny.    4  BU  Com.  2 JO.     Havf.  B.\.  c.  33.  «.  4. 

But  if  the  carrier  opens  a  bale  or  pack  of  goods,  or  pierces  a  vessel 
of  wine,  and  takes  away  part  thereof,  or  if  he  carries  it  to  the  place 
appointed,  an<l  aiterwanls  takes  away  the  whole,  these  are  larcenies  : 
for  here  the  ardmtu/urandi  is  manifest ;  since  in  the  first  case  he  had 
otherwise  no  inducement  to  open  the  goods,  and  in  the  second  the 
trust  was  determinedi  the  delivery  having  taken  its  effect.  4  Bl. 
Com.  230.         . 

It  has  been  decided,  that  if  a  parcel  he  left  by  accident  in  a  hackney 
coach,  and  the  coachman,  instead  of  resCbring  it  to  the  owner,  opens 
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it,  and  ciribcazlcs  part  oT  its  contents,  he  ts  guflty  bf  larceny.    iWf. 
ChrUtian's  note. 

Also,  if  fvoods  be  ddivered  to  a  carrier,  to  be  carried  to  a  certain 
places  and  he  carries  them  to  another  place,  and  there  opens  and  dis* 
poses  of  them,  it  is  felony.     Ktly,  83. 

Where  goods  are  delivered  to  a  carrier,  and  he  is  robbed  of  theim  he 
shall  be  charg:ed,  and  answer  for  them,  by  reason  of  the  hire :  and  this 
'  vas  at  the  common  lav,  before  the  hundred  was  answerable  for  him ; 
because  such  robbery  might  be,  by  consent  and  combination,  carried 
on  in  such  a  manner,  that  no  proof  could  be  had  of  it.  1  Salk.  14S. 
a  Inst,  d9,  a. 

And  although  it  may  be  thought  a  hard  case,  that  a  poor  carrier 
who  is  robbed  on  the  road,  without  any  manner  of  default  in  him, 
tfM>uld  be  answerable  for  a]l  the  goods  he  takes  \  yet  the  inconTeni- 
cnce  would  be  far  more  intolerable,  if  he  were  not  so  ;  for  it  would 
be  in  his  ppwcr  to  combine  with  robbers,  or  to  pretend  a  robbery,  or 
some  other  accident,  without  a  possibility  of  remedy  to  the  party ;  and 
the  law  will  not  expose  him  to  so  great  a  temptation,  but  he  must  be 
honest  at  his  peril.     12  Mod,  483. 

And  generally,  if  a  man  delivers  goods  to  a  common  carrier,  to  car- 
ry to  a  certain  place :  if  he  loses  or  damages  them,  an  action  upon  the 
ipase  lies  against  him ;  for, J}y  the  custom  of  the  country,  he  ought  to 
carry  them  safely.  (1  Bat,  Abr.  343.)  And  if  he  l)e  a  common  car- 
rier, though  there  be  no  agreement,  or  rate  settled,  >or  promise  of 
payment ;  yet  he  shall  recover  his  hire  on  a  quantum  mermt^  and 
therefore  shall  be  liable  for  loss  and  damages.     1  Bat,  Abr,  343. 

Also,  if  a  person,  who  is  no  common  carrier,  takes  upon  himself  to 
«arry  my  goods  safely  and  securely,  though  I  promise  him  no  re- 
ward, yet,  if  my  goods  are  lost  or  damaged  by  his  default,  I  shall  have 
an  action  against  him.     Lwrd  Raym,  909. 

For  the  very  taking  of  the  goods  is  a  general  consideration,  thou)(h 
he  be  not  a  common  carrier  :  and  the  acceptance  of  the  goods  makes     , 
him  liable.     Show,  104. 

On  an  action  against  a  common  carrier,  the  question  was,  in 
whose  name  the  action  ought  to  have  been  brought*  The  decla- 
ration charged,  that  the  piaintiff,  being  possessed  of  cloth,  as  of  his 
own  proper  goods,  delivered  the  same  to  the  defendant  to  be  carried 
to  Londouj  and  delivered  to  a  certain  person  there.  The  goods  were 
lost,  and  the  plaintiff  obtained  a  verdict  a^^ainst  the  carrier.  It  was 
moved  for  a  new  trial,  on  the  objection  that  the  "action  ought  to  have 
been  brought  in  the  name  of  the  person  to  whom  the  goods  were 
^onaii^ned,  and  not  in  the  name  of  tlte  consignor.  For  the  consignor 
{)arted  vvith  his  property  upon  his  delivering  the  goods  to  the  carrier, 
and  no  property  remained  in  him  after  the  delivery.  Upon  this  it  was 
answered,  that  the- question  doth  not  turn  upon  the  strict  property. 
The  carrier  hss  nothing  to  do  with  the  vesting  of  the  property.  It 
does  not  lie  in  his  mouth  to  say,  that  the  consignor  is  not  the  oivner. 
He  i«  the  owner  with  respect  lo  the  carrier,  who  undertook  to  hiin, 
and  was  to  be  paid  by  him.  Lord  Mansfield  said  there  Was  neither 
law  nor  conscience  in  the  objection.  The  vesting  of  the  property 
may  differ  according  lo  the  circumstances  of  cases  :  But  it  does  not 
enter  into  the  present  question.  This  is  an  action  upon  the  agreement 
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between  €bt  piuntiff  and  Che  carrier.  The  plaintMr  wm  to  pay  bim. 
Therefore  the  action  is  properly  brought  by  the  plaintiflT,  who  ap^reed 
with  hiflDy  and  was  to  pay  him.  Bur.  Mangf,  2680.  See  alao^  I  Term^ 
jRefi.  659. 

|C7*  But  it  has  since  been  decided,  that  the  action  against  carriers 
must  be  brought  by  the  o^imer  of  the  goods.  Hence,  where  a  trades^ 
man  orders  goods  to  be  sent  by  a  carrier,  at  the  inomtot  the  goods  are 
driivered  to  the  carrier  it  operates  as  a  delivery  to  the  purchaser,  and 
the  whole  property  (subject  onlf  to  the  rig:ht  of  s^page  in  trmnmtu 
by  the  seller)  vests  in  the  purchaser,  he  alone  tan  maintain  an  action 
against  the  cariier  for  any  loss  or  damage  to  the  goods ;  and  this  rul^ 
MdB  as  well  where  the  particular  carrier  is  not  named  by  the  purcha- 
sier,  as  where  he  is.  And  the  ground  of  the  decisions  in  5  Bur,  2680, 
and  I  7\  Befi.  659,  is  said  thbe,  that  the  consignor  bad  made  hitnself  ^ 
responsible  to  the  carrier  for  the  price  of  the  carriage.  See  Selw, 
a:  p.  339.     8  T,  Refi.  330-     3  Bos,  andPuU.  584.      I  Atk.  248. 

A  delivery  to  tlie  carrier's  servant,  is  a  delivery  to  the  carrier ;  and 
if  goods  are  delivered  to  a  carrier's  porter,  and  lost,  an  action  will 
lie  against  the  carrier.     1  Salk.  282. 

In  the  case  of  Harvey  against  SyHard  and  his  wife  ;  the  plaindfiT 
brought  bis  action  against  SyHard  and  his  wife^  for  a  box  with  801.  in 
it,  which  was  delivered  to  her  as  book-keeper  for  her  brother,  who 
was  a  carrier,  in  order  to  be  sent  by  the  waggoner  to  London ;  which 
SOL  wasafterwards  lost :  It  was  adjudged  that  the  action  would  not 
lie  against  her,  but  it  ought  to  have  been  brought  against  the  brother 
l^mself^  and  the  plasntifT  was  nonsuited.    2  Barnard*  234. 

If  a  box  is  delivered  generally  to  a  carrier,  and  he  accepts  it,  he  is 
answerable,  though  the  party  did  not  tell  him  there  is  money  in  it. 
But  if  the  carrier  asks,  and  the  other  says  no,  or  if  he  accepts  it  con-     f 
didonally,  provided  there  is  no  money  in  it,  in  either  of  these  cases  the 
carrier  is  not  liable.    Stra.  145. 

I-  If  a  man  delivers  a  box  to  a  carrier  to  carry,  and  he  asks  what  is  in 
it,  and  the  man  tells  him,  a  book  and  tobacco  (as  the  case  was)  and  in 
truth  there  is  lOOl.  besides  ;  yet  if  the  carrier  is  robbed,  he  shall  an- 
swer fur  the  money ;  for  the  other  was  not  bound  to  tell  him  all  the 
particulars  of  the  box,  and  it  was  the  business  of  the  carrier  to  have 
made  a  special  acceptance.  '  \  Bac.  Mr.  345^ 

But  if  a  person,  being  a  common  carrier,  receives  by  his  book-keep« 
er  from  another  man's  servant,  two  bag^  of  money  sealed  up,  con- 
tainingi  as  was  told  him,  2001.  and  the  book-keeper  gives  a  receipt  for 
his  master  to  this  effect— --received  o€  such  a  one  two  bap:s  of  money 
sealed  up,  said  to  contain  SOOL  whiclvl  promise  to  deliver  on  such  a 
Hay,  at  such  a  placei  unto  such  a  person,  he  to  pay  lOs.  fier  cent,  for 
carriage  and  risque  ;  though  the  bags  contain  4001.  and  the  carrier  Is 
robbed,  he  shall  be  answerable  only  for  2001.  for  this  is  a  particular 
undertaking ;  and  as  it  is  by  reason  of  the  reward  that  the  carrier  is 
Uable,  when  the  plaintiff  endeavours  to  defraud  him  of  it,  it  is  but  rea- 
sonable he  should  be  barred  of  the  remedy,  which  is  only  fotmded  on 
the  reward.     I  Bac.  Mr,  346.     1  JSsfi.  JVl  71  62 1 . 

A  man  took  a  place  in  a  stage-coach,  and  in  the  journey  the  d^fend- 
antfby  negligence,  lost  the  plaintiff's  trunk:  upon  not  guilty  plead* 
ed,  the  evidence  wa8»  that  the  plaintiff  gave  \hfi  trunk  to  the  man  thajk^j^ 
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drove  the  cotch,  trho  isfrondsed'to  take  care  of  it,  but  lost  it :  Helt 
chief  justice  held,  that  the  master  was  not  chargeable,  and  that  a  stage 
coachman  is  not  within  the  custom,  as  a  carrier  is,  unless  the  master 
make  a  disthict  price  for  the  carriage  of  the  goods  as  welt  as  of  the 
persons.  1  Salk.  383.  fcr  But  see  4  ^t/^.  Ecfi.  177.  6  £ast.S64.  3  Bat. 
and  PulL  419.  Seko.  JV.  /*.  S23.  1  M^fi,  i^c:^.  37.  (Day*8  e^tioo) 
note  { 1 )  where  the  above  doctrine  is  overruled. 

By  the  custom  and  usage  of  stage  coaches,  everf  |mssenger  uses  to 
pay  for  the  carriafe  of  g:DOds  above  such  a  weight ;  and  in  such  case 
the  coachmat)  shall  b#  charged>  for  the  loss  of  goods  beyond  sueh 
^eight^  1  <  Conu  Reft,  35.     See  the Hndtation  in  the  cases  above  cUetL 

An  action  was  brought  against  the  Mimdngham  stage  coachman* 
for  lOOl.  in  money,  sent  from  Birmingham  to  London  by  his  ooachy 
and  lost.  It  was  hid  in  hay,  in  an  old  nail-bag.  The  bag  and  thehaf 
arrived  safe  ;  but  the  money  was  gone.  The  coachman  had  inserted 
an  advertisement  in  a  Birmingham  newspaper,  with  a  nota  bene,  that 
the  coachman  would  not  be  answerable  for  money  or  jewels,  or  other 
valuable  goods,  unless  he  had  notice  that  it  was  money  or  jewels,  or 
other  valuable  goods,  that  was  delivered  to  him  to  be  carried.  He  had 
also  distributed  hand  bills  of  the  same  import. 

It  was  notorious  in  that  country,  that  the  price  of  carrying  money 
from  Birmingham  to  London  was  three  pence  in  the  pound.  The 
plaintiff  was  a  dealer  at  Birmingham ;  and  frequently  sent  goods 
from  thence.  It  was  proved  that  he  had  beeh  used,  for  a  year 
and  a  half,  to  read  the  newspaper  in  which  this  advertisement  was 
published  ;  though  it  could  nat  be  proved  that  he  had  ever  acts* 
ally  read  or  seen  the  individual  paper  within  which  it  was  inserted. 
A  letter  of  the  plaintiff's  was  also  produced,  from  whence  it  appeared 
that  he  knew  the  course  of  this  traide,  and  that  moriey  was  not  carried 
from  that  place  to  London  at  the  common  and  ordinary  price  of  the 
carriage  of  other  goods.  And  the  jury  found  a  verdict  for  the  de* 
fendant.  On  behalf  of  the  plaintiff  it  was  moved  (or  a  new  trial; 
and  a  «rule  was  obtahied  to  shew  cause*  On  shewing  cause,  the 
court  were  of  opinion  that  the  verdict  was  right.  By  the  general 
custom  of  the  realm,  a  common  carrier  insures  the  goods  at  all 
events.  And  It  is  right  and  i^asonable  that  he  should  do  so.  But 
he  may  make  a  special  Contract;  or  he  may  refuse  to  contract, 
in  extimordinary  cases,  but  upon  extraordinary  terms.  And  certainly 
the  party  undertaking  ought  to  be  af^rised  what  it  is  that  he  under- 
takes ;  and  then, he  will,  or  at  least  may,  take  proper  care.  But  he 
ou^ht  not  to  be  answerable  where  he  is  deceived*  Here  he  was  de- 
ceived. The  money  was  hid  in  an  old  nail4Mi^ ;  and  it  was  concealed 
(from  him  that  it  was  money.  The  true  principle  of  a  carrier's  heinf 
answerable  is  the  reward.  And  a  higher  price  ought  in  conscience 
to  be  paid  him  for  the  insurance  of  money  and  other  vahiabie  things, 
than  for  insuring  common  goods  of  small  value*  And  the  rule  was 
•discharged.     4  IH^rr.  3398.     GibboHv.Paynton. 

Where  goods  are  stolen  from  the  carrier,  he' may  prefer  an  in- 
dictra/ent  against  the  felon,  as  for  his  own  goods;  for  though  he  has 
Dot  the  absolute  property,  yet  he  has  such  a  possessory  propeity,  tliat 
he  may  maintain  an  action  of  trespass  against  anyone  who  takes  them 
from  him,  and  ;S0  may  indict  a  thief  for  taking  them ;  and  the  indict- 
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n^t  were  good  alacH  if  it  had  been  brought  bjMbe  real  ownof.    Sh- 
iyrige  39. 

And  there  is  a  special  cast)  vhereio  it  is;Kdd^  that  a  man  may 
Qommit  larceoy  by  stealing  his  own  goods  delivered  to  the  carrier, 
vith  an  intent  to  make  him  answer  for  them ;  for  the  carrier  had 
'  a  special  kind  of  property  in  the  goods,  in  respect  thereof)  if  a  strain- 
er Ikad  stolen  them>  he  might  have  been  indicted  generally  as  having  ' 
stolen  the  said  caiiier's  goods,  and  the  injury  is  altogether  as  great, 
and  the  fraud  as  base,  where  they  are  taken  away  by  the  very  owner. 
Haw.jB.  I.  c.  33. «.  3Q. 

In  an  actioi^  of  trover  against  a  common  carrier,  for  goods  deli- 
vered to  him  fo  carry ;  on  not  guilty  pleaded,  the  defeudunt  gave  in 
evidence,  that  he  offered  to  deliver  the  goods  to  the  pluiniiff,  if  he 
woul4  pay  bim  his  hire ;  but  that  the  plaintiff  refused,  and  theiclbre  he 
retained  thein.  And  it  was  iniled  by  ^^0// chief  justice,  that  a  car- 
rier may  retain  tlie  goods  for  his  hire.  And  by  his  diit:ction  a  verdict  , 
WJ^s  given  fou  the  defendant.    Z.  Aaym,  752. 

And  even  if  the  goods  be  stolen  goods,  yet  the  right  owner  shall 
not  have  them  without,  paying  foi*  the  carriage.  For  the  carrier  being 
obliged  to  receive  and  carry  the  goods,  the  law  will  not  deprive  liim  of 
the  remetly  for  the  reward  due  for  the  carriage.  I6id,  166.  ^'eCfM 
to  the  lien  of  carriers,  Se£v>,  J^T.  jH.  337 .  ^ 

By  the  general  custom  of  the  country,  the  common  carrier  insures  ^ 
the  goods  at  all  events ;  but  he  may  make  a  special  contract,  in  extra- 
ordinary cases,  on  extraordinary  terms.  4  Burr,  2302.  1  Terhi. 
J^fi.  S3i  fcy  And  so  he  may  limit  his  liability  by  general  or  special 
notices ;  as  by  publishing  in  a  newspaper,  or  in  hand-bills,  or  by 
placing  in  conspicuous  places  in  the  ofike,  that  he  will  not  be  liable, 
unless  the  property  conveyed  be  entered  and  paid  for^  in  proportion  . 
to  the  risk,  &c.  ^ee  Seliv,  JV.  P.  328,  334,  and  (he  ca»es  there  deed. 
See  a^Of  1  £9/1,  Rcfi.  (Dai/a  edition^  37 y  note.  ] 

A  ship-master,  who  undertakes  to  carry  goods  safe,  must  deliver 
them  so,  unless  damaged  by  the  act  of  God,  or  the  enemies  of  the  | 

eommon  wealth ;  and  in  an  action,  the  plaintiff  need  only  prove  their 
good  order  when  delivered  on  bo^rd,  and  their  being  damaged  when 
delivered  out;  evidence  will  not  be  allowed  u>  shew  tliat  the  defendant  ' 

vas  cai*eful ;  as  that  the  ship  was  tight  when  the  goods  were  put  on 
board,  but  that  the  rats  had  knawed  out  the  oakum.     1  Mlia,  281. 

But  the  master  of  a  hoy  shall  not  be  chargeable  for  goods  lost  or 
damaged  by  tempest.     Str,  128.  t 

A  carrier,  wIki  undertakes  for  hire  to  carry  goods,  is  bound  to  de- 
liver them  at  all  events,  except  danoaged  or  destroyed  by  the  act  Of 
God,  or  the  commonwealth's  enemies,  even  though  the  jury  expresb- 
ly  find,  thaf  the  goods  were  destroyed,  wUhoue  any  actual  negtigence  in 
the  c<frrierj  as  where  the  loss  was  occasioned  by  accidental  fire.  I  Term, 
I^efi.  27.     5  r,  Reji,  389. 

And  an  action  lies  against  the  executor  or  administrator  of  a  carrier ; 
for  it  is  founded  upon  the  contract.     5  Mod.  92. 

pjh  For  the-plaintifiTmay  declare  eillier  in  a^sumfisit  or  tort ;  but 
the  modem  practice  is  to  declare  in  assum/Uit,     See  a  great  variety  0/ 
p,r€cedent9  in  Hemikg's  Lawyer's  Guioe,  under  heada  of  »*  As- 
sumpsit*" and  "  ToETS**  ofvariout  lands.    See  a/io,  Selw,  A"*.  P,  331>. 
S42)//i^  advoTOagea  and  dkadvantages  of  each  s/iecii^  o^^^^^mi^y  doOQlC 


CATTLE. 

THE  regulations  prescribed  by  law  for  driving  cattle  through  this 
state  may  be  found  in  the  first  volume  of  the  Revised  Code  (printed 
in  \SOS)  pap^e  274,  sect.  6,  7,  8,  which  book  being  in  the  hands  of 
every  magistrate,  it  will  be  unnecessary  to  insert  t|^e  law  in  this 
place :     The  following  forms,  it  is  presumed,  will  suffice. 

(ji)   fFarrant  to  two  freeholders  to  view  the  cattle  pre- 
viously to  granting  a  bill  of  health. 

county,  to  wit. 
To  A  F  and  B  F,  two  fi-eeholders  of  the  said  county. 

Whereas  A  D  hath  this  day,  according  to  act  of  Assembly,  made 
application  to  me  J  P,  one  of  the  commonwealth's  justices  of  the 
l>eace  for  the  county  aforesaid,  for  the  purpose  of  obtaining  a  bill  of 
health  for  head  of  nett  cattle,  driven  by  him  into  this  common- 

tfealth.  'from  the  state  of  North  Carolina,  and  now  at  in  this 

county  ;  a  description  of  which  cattle  is  hereto  annexed  :  These  arc 
therefore,  in  the  name  of  the  commonwealth,  to  require  you,  imme- 
diately upon  the  receipt  hereof,  to  repair  to  the  said  and  to  ex- 
amine into  the  health  and  condition  of  the  said  cattle,  and  forthwith 
make  report  tiiereof  to  me,  or  some  other  justice  of  the  peace  for  this' 
county.  Herein  fail  not.  Given  under  my  hand  this  day  of 
in  the  year                                                                      J.  P. 

I  have  thought  it  most  proper  to  draw  the  warrant,  annexing  to  it 
a  description  of  the  c<tttle>  because  the  magistrate  is  required  to 
sign  the  bill  of  health,  describing  the  cattle  particularly,  but  not 
until  two  freeholders  have  reported  them  to  be  sound,  which  is  all 
they  are  required  to  do. 

{B)  Description  of  head  of  cattle  brought  into  this 

state  from  North  Carolina^  by  A.  D.  and  referred  to  in 
the  foregoing  warrant. 

Bnllsmarked,  Sec.  Steers  nuirked,&c.   Cows  marked,  &c.   Heifers 
marked,  &c. 

(C)  Beport  of  the  freeholders. 

county,  to  wit. 
Pursuant    to    a  warrant  to  us  directed  by  J  P,  a  justice  of  th 
peace   for  tiie   said  county,  we  have  this  day  examined  iM>  the 
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health  and  condition  of  bead  of  cattloy  shewn  to  us  by  A  D, 

lod  answering  to  the  description  annexed  to  the  said  warrant,  and 
do  find  them  to  be  free  from  all  kinds  of  conta^ous  distempers. 
Given  nnder  our  hands,  Sec. 

A.  F. 
'  ^  ,  B.  F. 

^(D)  Bill  of  health.  . 

county,  to  wit, 
I»  J  P,  a  justice  of  the  peace  for  the  said  county,  do  hereby  certify, 
that  the  health  and  condition  of  head  of  cattle^  driven  by  A  D 

from  the  state  of  North  Car51ina,  a  description  of  which  said  cat* 
tie  15  hereto  annexed,  have,  in  obedience  to  my  warrant,  and  ac- 
cording to  law,  been  examined  into  by  two  freeholders  of  this 
county  ;  and  the  said  freeholders  have  reported  to  me  that  the 
said  cattle  are  free  from  all  kinds  of  contagious  distempers.  Gi- 
ven under  my  hand  and  seal,  8cc. 

J.  P. 

(E)  Warrant  against  a  freeholder  refusing  to  act. 

To  constable, 

county,  to  wit. 

Whereas  complaint,  &c.  by  A  D,  a  driver  of  cattle  through  this 
county,  that  A  F,  a  freeholder  of  the  said  county,  to  whom  my  war- 
rant hath  been  directed,  Tor  the  purpose  of  examining  into  the  health 
of  the  said  cattle,  doth  altogether  refuse  to  obey  the  said  warrant,  con- 
ti-ary  to  the  act  of  Assembly  in  that  case  made  and  provided :  These 
are  therefore,  &c. 

Penalty  for  not  Acting,  any  sum  not  exceeding  five  dollars. 

{F)  Warrant  for  slaughtering  the  cattle^  -where  they  ar^ 
reported  distempered^  and  the  driver  refuses  to  impound 
them,  or  suffers  them  to  escape^  before  a  justice  certi- 
Jies  that  they  may  be  removed  with  safety. 

county,  to  wiw 
Whereas  it  appears  to  me,  J  P,  one  of  the  commonwealth's  justices 
of  the  peace  for  the  county  aforesaid,  from  the  i*eport  of  A  F,  and 
B  F,  two  freeholders  of  the  said  county,  to  whom  wy  warrant  was 
directed,  for  the  purfiose  of  examining  into  the  health  and  condi- 
tion of  head  of  cattle,  driven  into  this  county  fron  the  state 
of  North  Carolina,  by  A  D  (a  description  of  which  cattle  is  hereto 
annexed)  that  the  said  cattle  are  infected  with  a  contagious  distemper ; 
and*that  the  said  A  D  refuses  to  impound  the  said  cattle  (or  h^th 
.uffered  them  to  esf^pe,  \Yithout  having  first  obtained  a  certificate  from 
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scyme  justice  of  the  peace  for  this  county,  that  tbef  may  be  renmvod 
without  anooybg  othet^s,  om  the  caae  may  be*)  These  are  tbereforct 
in  the  name  of  the  commonwealth,  to  require  you  immediately  to  kill 
all  the  cattle  in  the  said  drove,  and  to  bury  the  caroasaesy  with  the  hides 
on,  at  least  four  feet  deep,  but  so  cut  or  mangled,  that  none  may  be 
tempted  to  take  them  up  and  flay  them.  Herein  fail  not.  Given  tuider 
my  hand  and  seal  this  day  of  in  the  year 

To  A  B,  B  B,  C  B,  &c.  to  execute. 
Fee,  eighty-three  cents  each  head  of  cattle,  to  be  paid  by  the 
county* 

{G)    fFarrant  against  a  person  refusing  to  execute  the 
foregoing  warrant. 

To  constable. 

county,  to  wit: 
Whereas  complaint,  &c.  that  A  B,  one  of  the  persons  to  whom  my 
warrant  was  directed,  for  the  purpose  of  slaughtering  head  of 

cattle,  driven  into  this  county  by  A  D,  from  the  state  of  North  Caro- 
lina (which  were  reported  to  me  to  be  infected  with  a  contagious  dis- 
temper, by  A  P  and  B  F,  two  freeholders,  appointed  by  me  to  view  the 
said  cattleS  hath  altogether  refused  to  execute  the  said  warrant.  These 
are  therettwe  to  require  you,  &c.  tp  summon,  See. 

(J7)  Licence  of  a  magistrate  to  remove  cattle  impounded^ 
in  consequence  of  their  having  been  distempered. 

county,  to  wit: 
Whereas  head  of  cattle,  driven  into  this  county  by  A  D« 

from  the  state  of  North  Carolina,  have  been  impounded  by  the  said 
A  D,  from  the  day  of  last  past,  in  consequence  of  a 

report  having  been  made  to  me  by  A  F  and  B  F,  two  freeholders  of 
this  county,  appointed  to  view  the  said  cattle,  that  the  said  cattle  were 
infected  with  a  contap;iou8  distemper ;  and  it  appearing  to  me,  from 
satis&ctory  information,  that  the  said  cattle  may  now  be  removed 
without  annoying  others.  These  are  therefore  to  authorise  the  said 
A  D  to  proceed  on  his  journey  with  the  said  cattle,  subject  only  to 
such  regulations  as  may  be  further  imposed  by  law.  Given  under  my 
band  and  seal,  &c.  • 

(i)  Certificate  of  a  magistrate^  to  be  made  on  the  back  of 
the  driver^ s  manifest. 

county,  to  wit : 
I,  J  P,  a  justice  of  the  peace  for  the  county  aforesaid,  in  the  com- 
monwealth of  Virginia,  do  hereby  certify  that  A  D,  of  the  county  of 
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in  the  static  of  North  Caroliila,  did  thi^  day  piMace  to  me  ^ 

bills  of  Bale  for  the  within  mentioned  cattle  according  to  law ;  and 
did  moreover  take  an  oath  before  me,  that  he  knew  of  no  more  cattle 
in  his  drove,  than  those  contained  in  the  within  manifest  and  bills  of 
sale.    Given  under  my  hand  and  seal,  fcc. 

(/)    Warrant  against  a  driver  for  faiCing  to  produce  a 

manifest. 

To  the  sheriff,  or  any  constable  of  thexounty  of 
county,  to  wit : 

Whereas  complaint  hath,  this  day  been  "^ade  before  me,  J  P,  one 
of  the  commonwealth's  justices  of  the  peace  for  the  said  county,  by 
A  J,  that  A  D  hath  brought  into  this  county,  from  the  state  of  North 
Carolina,  a  drove  of  nett  cattle,  and  hath  foiled  to  produce  to  the  next 
justice  of  the  county  in  t\^s  state  a  manifest,  and  bills  of  sale  for  the 
said  cattle,  and  to  take  the'oath  prescribed  by  law.  These  are  there- 
fore, in  the  name  oi  the  commonwealth,  to  authorise  and  require 
you  to  raise  sufficient  force  within  the  said  county  to  seize  and  detain 
the  said  drove  of  cattle.  And  I  do  further  hereby  require  you  to 
bring  the  said  A  D  before  me,  or  some  other  justice  of  the  peace  for 
this  county,  to  answer  the  premises.  Herein  foil  not  at  your  peril ; 
and  make  return  how  you  have  executed  this  warrant.  Given  under 
my  hand  and  seal,  &c. 

if  the  cattle  are  brought  into  any  county  iii  this  state,  to  be  carried 
into  any  other  state  ;  for  neglect  to  produce  a  manifest,  8cc.  say :  hath 
brought  head  of  nett  cattle  into  this  commonwealth,  in  order 

to  be  driven  into  the  state  of  Maryland,  and  hath  failed  to  produce  to 
the  next  justice  of  the  county  wherein  they  were  brought,  &c. 

{K)  Judgment. 

On  hearing  the  matter  of  the  within  complaint,  it  is  adjudged  that 
the  drove  of  cattle  within  mentioned,  amounting  to  bead,  are 

forfeited ;  therefore  the  sheriff  is  directed  to  sell  the  same,  in  like 
manner  as  goods  taken  in  execution,  and  to  return  an  account  of  the 
sales,  i^s  ^Iso  the  expence  of  maintaining  tlie  said  cattle  from  the 
time  of  their  seizure  till  such  sale,  to  me,  or  some  other  justice  of 
the  peace  for  this  county,  that  the  same  may  be  adjusted,  and  the 
money  arising  therei'rom  applied  according  to  the  directions  of  the 
act  of  the  General  Assembly  in  that  case  made  and  provided.  Given 
uncler  my  hand,  &c. 

(Zi)   Justice's  order  on  return  of  the  sales. 

The  sheriff  having  returned  an  account  of  sales  anibunting  to 

dollars^  and  claiming  dollars,  as  his  commission 

thereon,  al^o  dollars,  as  an  allowance  for  keeping  the  said 

cattle  fipom  the  day  of  the  seizure  to  the  day  of  sale,  at  the  rate  of  three 
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cents  each  for  e^Ctyttrenty-foiir  hours,  and  the  samebemg  examhied 
and  approved  by  me;  and  three  months  having  expii^d  since  die 
sale,  and  no  person  except  the  driver  and  his  employers  having 
claimed  any  part  of  the  said  cattle,  the  said  sherifiP  is  allowed  to  reUun 
the  sum  of  dollars,  for  his  commission  and  ^lowance  as  afore- 

said, and  is  ordered  to  pay  dollars,  being  one  half  of  the 

residue  of  the  amount  of  sales,  to  the  overseers  of  the  poor  of  the 
district,  for  the  use  of  the  said  district ;  and  dollars, 

the  other  half  of  the  ^  said  residue,  to  the  said  A  J)  the  informer. 
Given  under  my  hand}  &c. 

(M)  Order  of  restitution. 

To  the  sheriff,  &c.  of  county, 

county,  to  wit ; 

Whereas  B  O  hath  this  day  appeared  before  me,  J  P,  a  justice  of 
the  peace  for  the  said  county,  and  duly  proved  his  property  to 
head  of  cattle,  being  part  of  a  drove  of  head,  driven  into  this 

county  from  North  Carolina  by  A  13,  and  by  me  adjudged,  on  the 
day  of  last  past,  on.  the  complaint  of  A  J,  to  [)e  for- 

feited, for  &ilure  of  the  said  A  D  to  produce  to  the  next  justice  of  the 
county  a  manifest,  &c.  of  the  said  cattle  according  to  law.  These 
are  therefore  to  require  you  to  restore  to  the  said  B  O  the  said 
head  of  cattle,  he  first  paying  you  for  tlie  same  the  sum  of  three 
cents  per  head  each,  for  every  twenty-four  hours  they  have  been 
maintained  by  you;  and  for  so  doing  this  shall  be  your  warrant 
Given,  &c. 

The  foregoing  precedents  are  drawn  so  as  to  suit  those  cases  where 
all  the  business  is  conducted  by  the  same  magistrate.  It  may  some- 
times happen  that  process  issued  by  one  magistrate  may  be  returned 
before  another^  in  that  case  the  precedents  can  easily  be  varied,  so  as 
to  suit  the  particular  situation  of  the  case. 
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• 


THIS  writ,  like  many  others  in  the  law,  derives  its  name  from  one 
of  the  initifil  words  used  in  it,  while  all  the  proceedings  were  in 
Latin. 

It  is  an  original  writ,  issuing  out  of  a  superior  court,  directed  to  the 
judges  of  an  inferior  one,' for  the  purpose  of  certifying ^v  removing 
the  records  of  a  cause  depending  before  such  inferior  court  to  a  supe- 
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rior  tribunal ;  and  it  usuaMf  grmted  upona  aiig[g|ttetioii«  sOpfiorted  bf 
affidavit,  that  impartial  justice  will  not  be  admiiiiatefed  in  the  court 
below,  in  such  cause. 

Under  th]s  title  will  be  shewn ; 

Z  In  what  cases  it  is  grantable.  IL  In  what  manner  t9 
be  granted  end  allowed  IIL  The  effect  of  it*  IV. 
The  return  of  it. 

L    IN  WHAT  CASES  IT  IS  GRANT  ABLE. 

A  Certiorari  lies  in  all  judicial  proceedings,  in  which  a  writ  of  error 
does  not  lie ;  and  it  is  a  consequence  of  all  inferior  jurisdictions  erect- 
ed by  statute,  to  have  their  proceedings  returnable  into  the  superior 
court.     Ld.  Eat/m.  469,  530. 

And  therefore  a  certiorari  lies  to  justices  of  the  peace,  even  in  such  ^ 
cases  where  thef  are  empowei-ed  by  statute  finally  to  hear  and  deter- 
mine.   Mew.  B.  i,  c.  27.  s.  22,  2S.  / 

Bdt  a  certiorari  shall  never  be  granted  to  remove  an  indjctmeot  after 
a  convictioB,  unless  for  some  special  cause ;  as  where  the  judge  below    ^ 
is  doubtful  what  judgment  to  give.  Ibid.  sect.  3 1 .    But  see  Ld.  Raym, 
1452. 

A  plaini^  in  an  inferior  court  of  equity  will  not  be  permitted  to 
remove  his  cause  by  certiorari.     Wyati*s  Pr.  Reg,  101. 

K7*  Sec  the  case  of  CoofierM  v.  Saunders^  &c.  (l  ff.  er  Af.  413, 
420.)  and  judge  Tucker's  opinion  in  Wingjield  v.  Cremhaw.    S  H.  i:f 

IL    IN  WHAT  MANNER  TO  BE  GRANTED  AND 
.  ALLOWED. 

» 
For  proceedings  on  writs  o(  certiorari^  as  regulated  by  the  laws  pf 
Virginia,  see  t  lUv,  Code^  p.  64,  sect.  9;  p.  67,  sect.  51 ;  p.  81,  sect. 
45  ;  p.  81,  82,  sect.  49,  50 ;  p.  92,  sect.  67 ;  p.  163,  sect.  fi6.  Also, 
2  Rev.  Codey  p.  135 ;  p.  154,  Beet  7;  p.  155,  sect.  12.  Sc^.  Att$y 
1808,  ch.  6,  sect.  13.  See  also,  2  ^ra.  1227.  3  JBurr.  1262.  2  Burr, 
749.     2  Ld.  Raym.  14,5%,     4  Burr.  24,56. 

in.    THE  EFFECT  OF  IT. 

After  a  certiorari  is  allowed  by  the  court  below,  it  makes  all  the  sub- 
sequent proceedings  on  the  ixcord  that  is  I'emoved  by  it  erroneous. 
Haw,  B.  2.  c.  27.  sect.  62. 

But  if  a  certiorari^  for  the  removal  of  an  indictment  before  justices 
of  the  peace,  be  not  delivered  before  the  jury  be  sworn  foj:  the  trial  of 
it,  the  justices  may  proceed.     Md,  sect.  64. 

And  the  justices  may  set  a  fine  to.  complete  theic  judgment,  after  a 
certiorari  delivered.    Ld.  Raym.  1515. 

A  certiorari  removes  all  tilings  done  between  the  teste  and.retum. 
Ld.Raym.B35,  1305. 
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A  eefihrmi  ranwww  Ihc  reoofdkselfootoftliftfDferiair  Otturt,  and 
therefore,  if  it  remove  the  record  itaelf  against  the  prindpali  theaccea- 
sory  cannot  there  be  tried.    Haw,  B.  3.  c.  29.  sect.  54. 

And  if  the  defendant  be  convicted  of  a  capital  offence)  the  person 
of  the  defendant  must  be  rembved  by  habeas  corfius,  in  order  to  be  pre- 
sent in  court,  if  he  will  move  in  arrest  of  judgment.  And  herein  the 
case  of  a  conviction  differs  from  that  of  a  special  verdict,  where  the 
presumption  of  innocence  may  be  supposed  to  continue,  and  therefora 
the  personal  presence  of  the  defendant  in  that  case  is  notnecessarj^  at 
the  argument  of  it.     2  Burr,  930.  « 

If  a  sufieraedeas  comes  out  of  a  superior  court  to  the  justices,  they 
ought  to  aurcease,  altiiough  the  ^ufiersedeas  be  awarded  against  law  ; 
,  fpr  they  are  not  to  dispute  the  command  of  a  superior  court,  which  is  a 
warrant  for  them*     Crom/i.  129. 

IV.    THE  RETURN  OF  IT. 

Every  return  of  a  rfr/iomn'ought  to  be  under  the  seal  of  the  inferior 
court,  or  of  the  justice  or  justices  to  whom  it  is  directed ;  and  if  such 
court  have  no  proper  seal,  the  return  may  well  be  made  under  any 
other.     Haw,  B.  2.  c.  37.  s.  70. 

Also,  every  such  return  must  be  made  by  the  very  same  person  to 
whom  the  certiorari  is  directed.  For  if  it  be  directed  to  the  justices 
of  the  peace  of  such  a  place,  and  the  clerk  of  the  peace  only  return 
It ;  or  10  the  constable,  or  to.the  recorder  of  B,  and  the  deputy  consta- 
ble, or  deputy  recorder  returii  it,  without  shewing  in. the  return  that 
the  princi^ial  had  power  to  make  a  deputy,  nothing  is  removed.  Ibid, 
sect.  71. 

If  the  certiorari  issue  to  use  the  record  as  evidencot  then  the  tenor,  . 
If  returned,  is  sufficient,  and  countervails  the  plea  of  no  such  record  / 
but  if  the  record  is  to  be  pi*oceeded  upon,  the  record  itself  must  be 
removed,  and  this,  wiietheritbe  before  judgment  or  after ;  and  in 
this  case,  the  writ  must  be  superseded,  and  not  quashed,  which  can 
only  be  done  on  a  view  of  the  record  itself.     2  Jtk,  [3 1 8.] 

If  the  person  to  whom  a  certiorari  is  directed  make  a  fisilse  return^ 
the  court  will  not  stay  filing  it,  on  afiidavit  that  it  is  &lse,  except  in  a 
public  case ;  because  the  remedy  for  a  false  return  is  either  an  action 
jon  the  case  at  the  suit  of  the  party,  or  an  information  at  the  suit  of  the 
commonwealth.    Dalt.  c.  195. 

If  the  person  to  whom  a  certiorari  b  directed  do  not  make  a  return, 
then  an  aliasy  that  is,  a  second  writ;  tlien  a  fUurie^i  that  is,  a  third 
writ,  or  cauaam  nobis  sigmficea^  shall  be  awarded,  and  then  an  attach- 
ment.    Cromfi,  116. 

Besides  tliese  general  rules,  which  wt  common  to  aU  certiorarisy 
there  are  many  times  special  directions  about  thetn^  in  particular 
eases.^ 

Form  of  a  return  of  a  certiorari^  to  remove  an 
indictment. 

Pirst,  on  tl|e  back  of  the  writ  endorse  these  or  the  like  words : 
The  execution  of  this  writ  appears  in  a  schedule  to  the  same  writ 
annexed. 
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,  And  tlmt  schedule  may  b«thuS|.oti»pie€e^of»pi^r  by  itselfiaod 
anpexed  to  the  writ. 

county,  to  wit : 

I,  J  P,  one  of  the  commonwealth's  justices  of  the  peace  for  the 
county  aforesaid^  by  virtue  of  this  wnt^  to  me  delivered,  do  under  mj 
seal  certifyi  unto  th^  commonwealth's  judge*  of  the  court  of 
the  indictment  of  which  mention  is  made  in  the  within  wiit,  together 
with  all  things  touching  the  same  indictment.  In  witness  whereof  I, 
the  said  J  P,  have  set  my  seaLto  these  presents.  Given  at 
in  the  said  county,  the  day  of  in  the  year4>f  our  Lord 

and  in  the  year  of  our  foundation. 

Then  take  the  recoitl  of  the  indictment,  and  close  it  within  the 
schedule,  and  seal  and  send  them  up  both  together  with  the  cerUorari* 

It  must  be  observed,  that  tho  above  form  will  not  suit  every  return. 
However,  it  may  easily  be  varied  so  as  to  comply  with  the  injunctions 
of  the  writ,  which  is  all  that  is  necessary. 

Challenok.    See  Juries. 

Champbett.    See  Maintemahcb. 

Chaecb  Meplt.    See  Homicide. 


CHEATS, 

Punishable  by  public  prosecution,  are, 

/;  By  the  common  law.     IL  By  statute. 

I.    BY  THE  COMMON  LAW. 

CHEATS,  punishable  by  the  common  law,  may  in  general  be 
described  to  be  deceitful  practices,  in  defrauding,  or  endeavouring  to 
defraud,  another  of  his  kn.ow^  ri;i:ht,  by  means  of  some  anful  device, 
contrary  to  the  plain  rules  of  common  honesty  ;  as  by  playing  with 
&lse  dice,  or  by  causing  an  illitei^ate  pei*son  to  execute  a  deed  to  his  pre*, 
judice,  by  reading  it  over  to  him  in  word*  different  from  those  in 
which  it  was  written  ;  6r  by  persuading  a  woman  to  execute  writings 
to  another,  as  her  trustee,  upon  an  intended  marriage,  wh^ch  in  truth 
contained  no  such  thing,  but  phly  a  warrant  of  attorney  to  confess  a 
judgment;  or  by  suppressing  a  wiil,  and  such  like.  Udw.  B.  I.e. 
71.  sect.  1. 

3.  It  seems  to  be  the  better  opinion,  that  the  deceitful  receiving  of 
money  fi-om  one  man  to  another's  use,  upon  a  £dse  pretence  of  having 
a  message  and  order  to  that  purpose,  is  not  punishable  by  a  criminal 
prosesution,  because  it  is  accompanied  with  no  manner  of  artful  con- 
trivance, but  wholly  depends  on  a  bare  naked  lie;  and  it  is  said  to  be 
needless  to  provide  severe  Jaws  for  such  mischiefs^  against  which  com- 
mon prudence  and  caution  may  be  a  sufficient  security.     Ibid,  sect.  2, 
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3.  Changing;  com  bf  a  miiler,  and  returning  bad  corn  instead  aflt, 
18  punishable  by  indictment ;  for  being  in  the  way  of  tr ade^  it  is  deem* 
ed  an  offence  against  the  public.  (1  Sese,  Ca,  217.)  So  also,  to  run  a 
foQt  race  fraudulently,  and  by  a  previous  tmderstanding  with  the  seem* 
ing  competitor  to  win  money.  (6  Mod,  42.)  So  also,  if  an  indented 
apprentice  enlists  as  a  scAdier,  and  receives,  the  bounty,  and  is  dis- 
charged on  bis  master's  demanding  him,  lie  may  be  indicted.  See 
2  Leach*^  Hawk.  (7th  edit.)  1 14. 

V  4.  As  there  arc  frauds  which  may  be  relieved  civilly,  and  not  punish- 
ed ctiminally  (which  are  properly « cognizable  in  courts  of  equity)  sa 
there  are  other  frauds,  which  in  a  special  case  may  not  be  helped,  and 
yet  shall  be  punished  criminally.  Thus,  if  a  minor  goes  about  the 
town,  and  pretending  to  be  of  age,  defrauds  many  persons,  by  taking 
credit  for  considerable  quantities  of  goods,  and  then  insists  on  his  non- 
age, the  persons  injured  cannot  recover  the  value  of  their  goods,  bift 
they  may  indict  and  punish  him  for  a  common  cheat.     Bari,  100. 

5.  In  tlie  case  of  K,  v.  Wheatly^  a  distinction  was  taken  between 
cheats  merely  of  a  private  nature,  and  such  as  affect  the  public.  The 
defendant  was  indicted  and  convicted  of  selling  beer  short  of  the  due 
and  just  measure,  to  wit :  sixteen  gallons  as  and  for  eighteen.  By 
the  court ;  this  is  only  an  inconvenience  and  injury  to  a  private  persoq, 
arising  from  that  private  person's  own  negligence  and  carelessness  in 
not  measuring  the  liquor,  upon  receiving  it,  to  see  whether  it  held 
out  the  jusi  measure  or  not.  Offences  that  ire  indictable  musl  be 
such  as  affect  the  public.  As,  If  a*  man  uses  false  weights  and  mea- 
sures, and  sells  by  them  to  alVor  many  of  his  customers,  or  uses  them 
in  the  usual  course  of  his  dealing ;  so,  if  there  is  a  conspiracy  to  cheat : 
for  these  are  deceptions  that  common  care  and  prudence  are  not  suffi- 
cient to  guard  a^^^ainst.  These  are  much  more  than  private  injuries* 
they  are  public  offences.  But  in  the  present  case  it  is  a  mere  private 
imposition  or  deception.  No  fulse  weights  or  measures  are  used ;  no 
conspiracy  ;  only  an  imposition  on  the  person  he  was  dealing  with,  in 
delivering  him  a  less  quantity  instead  of  a  greater;  which  the  other 
carelessly  accepted.  It  is  only  a  non-perfoimance  of  his  contract, 
for  which  non-performance  he  may  bring  his  action.  So,  the  selling 
an  unsound  horse  for- a  sound  one  is  not  indictable  :  the  buyer  should 
be  more  upon  his  guard.  And  the  distinction  which  was  laid  down  as 
proper  to  be  attended  to  in  all  cases  of  this  kind  is  this  :  That  in  such 
impositions  or  deceits,  where  common  prudence  may  guard  persons 
against  their  suff*ering  from  them,  the  offence  is  not  indictable,  but 
the  party  is  leff  to  his  civil  remedy  for  the  redress  of  the  injnry  that 
has  been  done  to  him  ;  hut  where  false  weights  and  measures  are  used, 
or  false  tokens  produced,  or  such  methods  taken  to  cheat  and  deceive, 
as  peo^e  cannot,  by  any  ordinary  care  or  prudence,  be  guarded  against, 
there  it  is  an  offence  indictable      Burr,  1 125.     /?/.  Refi,  273. 

6.  Some  of  the  above  offences  are  punishable  by  ffne  and  imprison 
ment,  and  other  infamous  punishment ;  others  by  fine  and  imprison- 
ment only.     See  2  Leach^a  Hawk.  (7th  edit.)  114. 

II.    BY  STATUTE. 

By  the  laws  of  Virginia  (l  Rev.  Code^  p.  45)  which  agree  sub- 
stantially with  the  Stat.  S3  /f.  8.  c.  I.  it  is  enacted,  <»  That,  if  any 
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person  shall  falsely  and  decettfully  obtuiiy  or  get  into  his  or  their  hands  ■ 
ol*  possession,  any  money,  goods  or  chattels  of  any  other  person  or 
persons,  by  colour  and  means  of  any  faUt  tokens  or  counterfeit  letter^ 
made  in  any  other  man's  name ;  every  person  so  offending,  and  being 
thereof  lawfully  convicted  in  the  court  of  the  district  in  which  such 
offence  shall  have  been  committed*  shall  have  and  suffer  such  correc- 
rection  and  punishment,  by  imprisonment  of  hia^  body,  without'  bail 
or  mainprise,  for  any  space  not  exceeding  one  year,  and  setting  upon 
ihe/dlloryy  as  shall  be  unto  him  Umited,  adjudged,  or  appointed  by  the 
said  court/* 

Saving  to  the  party  injured  such  remedy  by  action,  as  if  this  act 
had  never  been  made,  &c. 

fC^  In  the  constiniction  of  the  stat.  3|  H,  8.  c.  1.  above  referred 
to,  lord  Coke  was  of  oplnioDi  that  the  oifender  could  not  be  ,finedj 
because  it  is  expressly  declared  thalijpme  corporal  punishment  shall 
be  inflicted,  and  no  other  is  mentioned.  (See  3  Imt,  133.)  But,  in 
Terry^a  case  (Cro.  Car.  564.)  tlie  offender  was  sentenced  to  stand  on 
the  pillory,  to  pay  a^ne  of  five  hundred. pounds,  and  to  be  bound  with 
good  sureties  for  his  good  behaviour.    See  2  L,  Haw,  (7th  edit )  1  Id. 

<'  If  any  person  shall  fraudulently  obtain,  or  aid,  or  assist  in  obtain- 
ing, finom  the  bank  of  Virginia,  or  any  of  its  offices  of  discount  and 
deposit,  any  bank  or  post  note,  or  money,  by  means  of  any  forged  or 
counterfeited  check  or  order  whatsoever,  knowing  the  same  to  be 
forged  or  counterfeited,  thei\ every  such  person,  being  duly  convicted 
thereof,  shall  be  sentenced  to  suffer  imprisonment  in  the  jail  and  peni- 
tentiary house,  for  a  period  of  time/iot'less  than  two,  nor  more  than 
ten  years*     2  Mev.  Cedey  p.  118. 

To  bring  an  offender  within  the  statute,  there  must  be  a  JalMe  token 
used ;  and  therefoi^e,  where  one  man  went  to  the  house  of  another,  and 
pretended  that  such  a  person  had  sent  him  to  receive  a  sum  of  money, 
and  he  recnved  it,  whereas  such  person  did  not  send  him,  i(  was  held 
no  offence.    2  L.  Haw  (7th  edit.)  116. 

And  it  is  not  sufficient  to  aver  in  an  indictment,  that  the  offence  was 
eflRticted  by  tLjaUe  token^  it  must  shew  what  the  false  token  was.  2  Stra. 
1137,    Rexy.  Munoz. 

The  false  token  must  be  used ;  and  therefore,  if  a  person  endeavour ^ 
by  a  counterfeit  letter^  to  defraud  another  of  goods,  and  is  apprehended 
OD  suspicion  of  such  fraud,  hefore  he  has  got  the  goods  into  hb  posses- 
sion, he  is  not  within  the  statute.    2  L.  Saw,  (7th  edit.)  1 17. 

For  cheating,  in  gaming,  see  title  Gamiko. 

For  precedents,  see  Warrant,  Commitment,  Recoonizancb, 
and  Cbiminals. 
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THE  privileges  and  diai^ilities  of  clergymen^  as  such,  are  confined 
within  such  narrow  limits  since  the  American  revolution,  that  they  do 
not  seem  to  require  any  particular  notice.  The  most  iinportant  dis* 
tincttonsbetweentbat  class  of  citizens  and  others  are,  their  exclusion 
from  a  seat  in  the  legislature,  and  the  privy  council,  by  the  fourteenth 
article  of  the  constitution  of  this  state,  their  exemption  from  service 
in  the  itiilitia  (see  1  Rev,  Code^  p.  284.  sect.  1 1.  3  Rev,  CodCy  p.  45. 
sect,  14.)  and  their  privilege  from  arrest,  while  performing  religious 
worship.     See  \  Rev.  Code^  p.  276.  sect.  3. 

But  the  benefit  of  clergy^  which,  during  the  times  of  papal  usurpa- 
tlon,  originated  in  an  exemption  claimed  by  those  in  holy  oi'ders,  from 
criminal  process  before  the  secular  judge,  merits  a  considerable  degree 
of  attention ;  as  the  phrase  is  adopted  in'nur  laws  to  signify  a  commu- 
tation of  capital  punishment  for  ^mingin  the  hand. 

The  various  mutations  which  this  benefit  of  clergy  h^  undergone 
fi  oin  its  first  introduction  into  England  may  be  seen  in  4  SL  Com.  p. 
365,369. 

At  present,  it  is  sufficient  to  observe,  that  the  privilege  b  equally 
allowable  to  males  and  female^ ;  who,  for  the  first  ofience,  shall  be  dis- 
charged of  the  capital  punishmj?nt  of  felqnies  within  the  benefit  of 
ckT^-y,  on  being  burnt  in  the  haiid.     4  BL  Com.  373. 

t7»  But  by  the  penitentiary  law  of  1796  ( I  Rev.  Code^  p,  357,  sect. 
1 S.)  *<  All  claims  to  dispensation  from  punishment  by  benefit  of  clergy 
sliall  he  and  are  hereby  for  ever  abolished  ;  and  every  pci*son  convicietl 
of  any  felony,  heretofore  deemed  clerjiyable,  shall  uiidorgo  an  impri- 
SQument  at  hard  labour  and  solitary  confinement,  in  the  said  jail  and 
penitentiary  house,  foriiny  time  not  less  tlKin  ^>  imntln,  aud  not  more 
than  tioo  year*.  By  the  iwenly-fourlh  section,  a,j>e!>un  convirtetl  ol 
a  crime  not  clergyable,' who  shall  be  convjcttd  ol'  such  offence  a  second 
lime,  shall  be  imprisoned  for  life.  And  by  act  of  171^9  (I  Rcik  Code 
p.  402.)  it  is  declared,  that  from  and  after  the  period  when  the  aijove 
mentioned  act  should  go  into  operation  (whicii  was  on  the  twenty-fiKli 
t)f  March,  1800)  '*  If  diUy  free  fin-fion  Mludl  be  convicted  (either  as 
principal  or  accessory)  of  any  felony  or  oflence  whatsoever,  not  already 
provtded  for  by  the  said  recited  act,  the  punishment  whereof  by  tlie 
laws  in  force,  at  and  before  the  commencement  of  the  said  recited  act, 
may  amount  to  death,  without  benefit  pf  clergy,  every  such  offender, 
from  whom  the  benefit  of  clergy  would  have  been  taken  away,  shall 
lie  sentenced  to  undergo  a  confinement  in  the  jail  and  penitentiary 
hoxL^c,  for  a>period  not  less  than  ow,  nor  more  than  ten  years." 
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KT*  From  the  tenor  of  the  above  acts,  as  well  as  from  the  circum- 
staoce  that  the  penitentiary  law  does  not  extend  to9lave8y  it  becomes 
necessary  to  ascertain  what  the  law  was,  respecting  the  bewfit  of  clergy  y 
BBFOBB  the  passing  of  those  acts. 

/.  0/ clergy,  by  the  common  law.  IL  Of  clergy ^  by 
statute. ,  IlL.  At  what  time  it  must  be  demanded,  IV. 
The  effect  of  clergy  allowed* 

I.    OF  CLERGY,  BY  THE  COMMON  LAW. 

It  has  already  been  observed,  that  thiff'  privilege  was  peculiarly 
claimed  by  the  clergy,  or  those  in  holy  orders ;  and,  until  it  was 
modified  by  several  statutes,  it  was  almost  e3(dusively  granted  to 
them. 

But  in  some  ci^es  it  was  not  allowed  by  the  common  law,  even  to 
the  clergy ;  as,  in  trespass,  petit  larceny,  and  high  treason.  3  HaU 
326, 

Yet  it  was  allowed,  by  the  common  law,  in  all  cases  of  felony, 
except  robbery  on  the.  high  wayj  and  arson^  or  house-fuming.  2  Hale 
333.  ' 

A  «voman  by  the  common  law  could  not  have  the  benefit  of  clergy^ 
but  this  is  now  remedied  by  statute. 

IL    OF  CLERGY,  BY  STATUTE. 

By  act  of  1789  (1  Rev.  Code,  p.  45.)  ^  The  benefit  of  clergy  slkall 
not  be  allowed  to  principals  in  the  first  degree  ;  1st,  in  murder;  (a) 
2d,  or  in  burglary ;  (A)  3d,  or  in  arson  at  common  law ;  (cj  4th,  or 
for  the  wilful  burning  of  any  court-house,  or  cbunty  or  public  prison, 
or  of  the  office  of  the  clerk  of  any  court  within  this  commonwealth ;  (d) 
5th,  or  for  the  felonious  taking  of  any  goods  or  chattels  out  of  any 
church,  chapel,  or  meeting-house,  belonging  thereto ;  (e)  6th,  or  for 

(a)  Mtirder  In  the  Jirtt  deforce  is  still  punbhable  with  deatb  (1  i?a9.  Otdg,  p. 
357.  sect.  14.) ;  but  murder  in  the  ^econa  degree,  by  confinement  in  the  peni* 
tentiarvy  for  a  period  not  less  than  yCt><>  nor  more  than  eighteen  years.  (1  /?««.  CWr, 
p.  356.  sect.  4.)  For  the  definition  of  murder  in  the  first  and  second  despnees, 
see  1  Rev.  Code,  p.  356.  sect.  2. ;  and  for  a  further  definition,  see  2  Rev.  Code, 
p.  15.  sect.  1. 

(6)  Burfriary,  by  act  of  1796  (1  Rev,  Code,  p.  356.  seet.  5.)  was  punishable  by 
confinenfent  in  the'peniteniiary,  for  a  period  not  less  than  three  nor  more  than  tern 
years;  butby  actof  1803,  which  commenced  on  the  first  of  April,  1804  (seeS^ev. 
Code,  p.  70.  sect/l  )  it  is  now  punuifiable  by  confil^ment,  for  not  less  than  Jite 
nor  more  than  ten  years. 

(0  Arson,  by  rtct  of  175^6  (I  Rev,  Cade^  p.  356.  sect  4.)  was  partwbable  by 
cnnfinetn^nt,  for  n<t  less  than  five  nor  more  than  twelve  years  i  by  act  of  1803 
(2  Rev.  Code,  p.  70.  sect.  1.)  for  not  less  than  tem  nor  more  than  tvoentx^one 
years  ;  but  by  act  of  lb04  (2  Rev.  Code,  p.  80.  sect.  8.)  it  is  now  punishable  with 
death. 

(d)  The  fourth  class  of  offences  is  not  provided  for  by  the  penitentiary  law ; 
of  course'it  is  punishable  under  the  act  of  1799  (1  Rev.  Code,  p.  402  )  by  coafine- 
tnent,  for  not  less  than  o»e  nor  more  than  ten  years. 

(e)  The  remarks  in  the  preceding  note  equally  apply  to  this  class  of  of- 
feocet. 
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the  robbing  of  any  person  or  persons  in  their  dwelling-houses  or  dwell- 
ing place}  the  owner  or  dweller  in  the  same  house  or  dweUing  placet 
lus  wifc)  hU  children,  or  servants,  then  being  withui,  and  put  in  fear 
and  dread  by  the  sanie ;  (/)  7th,  or  for  the  robbing  of  any  person  er 
persons,  in  or  near  about  any  high  way ;  (/)  8th,  or  for  the  felonious 
stealing  of  any  horse,  gelding,  or  mare ;  {g)  9th,  or  for  the  felonious^ 
breaking  of  any  dwelling-house  by  day,  and  taking  away  of  any  goods 
or  chattels,  bein^  in  any  dwelling-house,  the  owner  or  any  person 
,  being  therein  and  put  in  fear.  (A) 

II.  The  benefit  of  clergy  shall  not  be  allowed  to  principals  in  the 
second  degree,  in  any  of  the  cases  abovementioned. . 

III.  It  shall  not  be  allowed  to  accessories  before  the  &ct ;  1st,  ro  mar- 
d^  ;  3d,  or  burglary ;  3d,  or  arson  at  common  law ;  4th,  or  for  the 
wUfi^l  burning  of  any  court-house,  or  county  or  public  prison,  or  of 
the  office  of  the  clerk  of  any  court  within  this  commonwealth ;  5th, 
or  for  the  robbing  of  any  i>erson  or  pei^soni  in  their  dwelling-houses 
or  dwelling  places,  the  owner  or  dweller  in  the  same  dwelling-bouse 
or  dwelling  place,  his  wife,  his  children  or  servants  then  being  within, 
and  put  in  fear  and  dread  by  the  same ;  6th,  or  for  the  robbing  of  any 
person  or  persons  in  or  near  about  any  highway.  (0 

IV.  It  shall  be  allowed  to  principals  and  accessories  in  all  offences 
which  would  otherwise  be  without  clergy,  whether  the  same  be  newly 
created  by  any  act  of  the  General  Assembly,  or  enst  under  the  com- 
mon law,  unless  it  be  taken  away  by  the  express  words  of  some  act 
of  Assembly. 

V.  It  shall  not  be  allowed  to  any  person  more  than  once,  except  in 
the  following  case,  that  is  to  say  :  Whensoever  any  person  shall  have 
been  admitted  to  the  btneGt  of  clergy,  such  admission  shall  not  ope- 
rate as  a  pardon  or  discharge  for  other  ofiences  of  a  clergyable  nature, 
committed  by  him  before  that  admission  to  the  benefit  of  clergy,  but 
he  shall  be  again  allowed  the  benefit  of  clergy  for  every  other  oflcoce  of 
a  clergyable  nature  committed  by  him,  before  that  admission  to  the 
benefit  of  clergy,  and  shall  be  burned  in  the  hand  for  every  such 
offence,    x 

VI.  But  if  any  person,  who  shall  have  been  once  admitted  to  the 
•^)cncfit  of  clergy,  shall  before  that  admission  have  committed  any 

offence,  in  which  the  benefit  of  clergy  is  not  allowed  by  law,  or  shall 
after  that  admission  commit  any  offVnce  in  which  the  benefit  of 
cleri^y  is  even  allowed  by  law,  he  shall  suffer  death,  without  ihc  bene- 
fit of  clergy. 


(f)  Robbery  hti  undpirgQ||e  the  same  mutations  as  bui*glary,  aind  by  the  s*me 
laws  ;  see,  therefore,  n.)te  (T.)  ' 

(g)  Horse  stealing,  by  the  act  of  1796  (1  JRcv.  Code,  p;  556.  sect.  6)  uas 
punishable  by  confinement,  tor  not  less  ihao  fwo  i;or  more  illan  seven  ycnis;  b««t 
by  act  of  1803  (2  Hev.  Code,  p.  70  sect.  1  )  foi*  not  less  Uivxfve  nor  more  than 
ten  years. 

(A)  See  4  TucJker't  Bl.  24^ ;  and  the  erlitor's  note  (9  )  Ibid.  243.  note  (11  ) 
(i)  Sec  title  ••  Pesitentjary,**  for  those  cases  in  which  a  s|)ecific  piinisl>- 
n:eni  is  prescribed  for  accessohcs ;  where  they  wei'e  not  deprived  of  the  benefit 
ofrlerjcy,  their  punishment  is  reguUted  by  the  thirteenth  aeciion  of  jihe  act  of 
1796  (I  Rev.  Code,  p. 357.)  which  prescribes  impruionnacal  in  the  penitentiary, 
for  not  less  than  nx  montht  nor  more  than  too  years. 
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VII;  A  feinala  shall  in  all  cases  receisre  the  same  judgment,  and 
stand  in  the  same  conditioo,  with  respect  to  the  benefit  of  clergy,  as  a 
niale« 

VIII.  A  slave  shall  ip  all  cases  receive  the  saine  judgment,  and 
stand  in  tb^  same  condition,  wiih  respect  to  the  benefit  of  clergy,  as  a 
free  negro  or.mulatto. 

IX,  Nothing  in  this  a\:t  contained  shall  be  construed  to  tal^eawaf- 
the  benefit  of  clergy  from  any  offence  in  which  it  is  now  allowed  by 
any  act  of  the  General  Assembly,  or  to  allow  it  in  any  offence,  from 
which  it  is  now  expressly  taken  away  by  any  act  of  the  General 
Assembly. 

fd*  Bendes  the  oiTences  particularly  enumerated  in  the  foregoing  ' 
law,  there  are  several  others,  in  which  clergy  was  taken  away  by  ex« 
press  acts  of  the  legislature ;  which  may  be  seen  under  title  ^  Larcb* 
KYy**  and  the  respective  titles  interspersed  throughout  this  vdume. 

By  the  statute  4  H,  7.  c.  13,  a  person  convicted  of  murder,  and  ad- 
mitted to  clergy,  was  directed  to  be  burned  with  the  letter  M  in  the 
brawn  of  the  left  thumb ;  but  in  cases  of  other  felony,  with  the  letter 
T ; .  probably  from*  the  word  Tydum^  the  general  pliace  of  execution. 
But  it  had  long  been  customary  to  bum  the  offender  with  any  piece 
of  iron  scarcely  heated ;  which  Sir  J\^chael  Forater  considers  rather  as 
a  matter  of  absurd  pageantry,  than  even  a  slight  punishment. 

But  no  man  shall  be  ousted  of  his  clergy  a  second  time,  by  the  bare 
mark  in  his  hand,  or  by  a  parol  averment,  without  the  record  testify- 
ing it ;  and  it  seems,,  that  if  he  deny  he  is  the  same  person,  issue  must 
be  joined  upon  it,  and  tried  to  be  the  same  person,  before  he  can  be 
ousted  of  clergy.     2  Hale  373. 

If  the  law  enacts  generally,  that  it  shall  be  felony  without  benefit 
of  clergy,  or  that  he  shall  suffer  as  in  cases  of  felony  without  benefit 
of  clergy,  this  excludes  it  in  all  circumstances  and  to  all  intents. 
2  Jfaie  335. 

In  all  cases  where  a  subsequent  law  ousteth  clergy  in  case  of  any  fe- 
lony created  by  statute,  the  indictment  must  precisely  bring  the  par- 
ty within  the  case  described  by  the  statute ;  otherwise,  although  pos- 
sibly the  fact  itself  be  within  the  statute,  and  it  msy  so  apj)ear  upon 
the  evidence,  yet  if  it  be  not  so  alledgcd  in  the  indictment,  the  party, 
though  convict,  shall  have  his  clerp:y.     2  Hale  336. 

But  although  the  case  be  so  laid  In  the  indictment  as  to  bring  it 
within  the  statute,  and  oust  the  prisoner  of  clergy,  yet,  if  upon  the 
evidence  it  appears  to  be  without  the  statute,  and  a  felony  only,  the 
jury  ought  to  find  him  guiltv  of  the  felony  only,  and  not  of  the  matter 
laid  in  the  Indiatment,  and  thereupon  the  prisoner  shall  be  admitted 
to  his  clergy.    And  this  is  commonly  done.*^  Md. 

However,  if  the  offence  was  capital  at  common  law,  and  a  statute 
only  excludes  it  from  clergy,  the  indictment,  in  such  case,  need  not 
conclude,  against  the  form  of  the  statute^  because  the  statute  doth  not 
alter  the  nature  of  the  offence,  but  leaves  it  to  its  proper  judgment, 
and  only  takes  away  a  personal  privilege  or  exemption  from  such 
judgment.    Haw.  B,  2.  c.  33.  sect.  25. 

Where  an  act  taketh  away  clergy  from  the  principal,  and  saith 
iK>thing  of  the  accessory,  the  accessories  before  as  well  as  after  the 
&ct  shall  have  their  clergy.     1 1  Co.  57.     Foat.  355. 
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Iir.  AT  WHAT  TIME  IT  MUST  BE  DEMANDED. 

By  the  ancient  common  law,  the  benefit  of  clerg;^  was  demanded 
as  soon  as  the  prisoner  was  brought  tonhe  bar,  before  any  indictment 
or  proceeding  against  him«  But  this  was  found  a  great  iuconvenienoe 
to  the  prisoner,  because  possibly  he  might  have  been  acquitted  of  the 
felony ;  or  if  not,  yet  in  case  of  an  inquest  of  office  he  lost  his  challenge 
to  such  inquest,  and  upon  such  inquest  found,  he  lost  his  goods  and  the 
profits  of  his  land.  And  therefore,  C.  J.  Prisot>  with  the  advice  of  the 
other  judges,  in  the  reign  of  Henry  VI.  for  the  safety  of  the  innocent, 
would  not  allow  the;  prisoner  the  benefit  of  clergy  before  he  had  plead- 
ed  10  the  felony,  and  (haying  the  benefit  of  his  challenges  and  other 
advantages)  had  been  convicted  thereof;  which  course  hath  been  ge- 
nerally observed  ever  since.     2  Intt.  164.     2 Male  578. 

AukI  this  benefit  of  clergy  may  be  allowed  by  the  c^urt  in  discretion, 
though  the  party  challenge  it  not.     Summ.  239. 

IV.  THE  EFFECT  OF  CLERGY  ALLOWED. 

A  person  receiving  the  benefit  of  clergy,  by  being  burnt  in  the 
hand,  is  restored  to  his  credit,  and  may  be  a  good  witness.  Haw.  B.  2. 
c.  33.  sect.  129. 

And  it  is  holden,  that  after  a  man  is  admitted  to  his  clergy  it  is 
actionable  to  call  him  felon  ;  because  his  offence  being  pardoned  by 
the  statute,  all  the  infamy  and  other  consequences  of  it  are  discharged. 
f6id.  sect.  132. 


COIN, 

See  title  «  Coin,"  in  jipficndix  Ao.  2,  to  this  work. 

TO  counterfeit,  aid  or  abet  in  counterfeiting,  any  coin  made  cur-^ 
rent  in  this  commonwealth,  or  to  make,  or  assist,  aid  or  abet  in  making; 
base  coin,  or  to  pass  any  such  counterfeit  or  base  coin,  knowing  it  to 
be  counterfeit  or  base,  was  felony  without  benefit  of  clergy.  (Sec 
I  Rru.  Code,  p.  249,  sec.  I.)  But  it  is  now  punishable  by  confinement 
in  the  penitentiary,  for  not  less  than  four  nor  more  X\\2(n^fi/ieen  years. 
/fiiU  p.356,  scct.'9. 
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COMMITMENT. 

WHEN  a  person  is  arrested,  by  ^ny  of  the  means  mentioaed  under 
title  Arrsst,  and  brought  before  a  magistrate,  he  .should,  after 
f  xamiDinp;  into  the  nature  and  circumstances  of  the  crime  alledged) 
either  ditcharg&y  bailj  or  commit  him.     4  BL  Com.  296.  ' 

/.  0^ho  may  be  committed^  and  to  what  place.  IL  The 
form  of  the  commitment.  III.  That  the  jailor  shall 
receive  the  prisoner.  IF.  Shall  certify  the  commit- 
ment.   V.    Commitment  discharged.     VI.  Precedents 

of  commitments. 

i:  WHO  MAY  BE  COMMITTED,  AND  TO  WHAT  PLACE. 

If  the  offence  be  not  bailable,  or  th^  party  cannot  find  bail,  be  is  to 
be  committed  to  the  county  jail  by  the  mitimua  of  the  justice,  or  war- 
rant under  his  hand  and  seal,  containing  the  cause  of  his  commitment! 
there  to  abide  till  delivered  by  due  course  of  HiMr..   4  BL  Com.  SOO. 

And  wheresoever  a  justice  is  empowered  by  any  statute  to  bind  a 
p«jrson  over,  or  to  cause  him  to  do  a  certain  thing,  and  such  person 
being  in  his  presence  shall  refuse  to  be  bound  or  to  do  such  thing, 
the  justice  may  commit  him  to  the  jail,  to  remain  there  till  he  shall 
comply.    Now.  B,  2.  c.  16,  sect.  2. 

If  a  prisoner  be  brought  before  a  justice,  expressly  charged  with 
felony^  upon  oath,  the  justice  cannot  discharge  him,  but  must  bail  or 
conunit  him.    2  Hale  121, 

But  if  he  be  charged  with  suspicion  only  of  felooy^yct,  if  there  be 
no  felony  at  all  proved  to  be  committed,  or  if  the  fact  chai^ged  as  a 
felony  be  in  truth  no  felony  in  point  of  law,  the  justice  may  discharge 
him  ;  as,  if  a  man  be  charged  with  felony  for  stealing  a  parcel  of  the 
freehold,  or  tor  carrying  away  what  was  delivered  to  him,  and  such 
like,  for  which  thougfh  there  may  be  cause  to  bind  him  over  as  for  a 
trespass,  the  justice  may  discharge  him  as  to  felony,  because  it  is  not 
felony.  But  if  a  man  be  killed  by  another,  though  it  be  by  mi^adven* 
ture,  or  self  defence  (which  is  not  properly  felony)  or  in  making  an 
assault  upon  a  minister  of  justice  in  the  execution  of  Iris  office  (which 
Is  not  at  all  felony)  yet  the  justice  ought  not  to  discharge  him,  for  he 
must  undergo  his  trial  for  it ;  and  therefore  he  must  be  committed,  or 
at  least  bailed.     Ibid. 

But  commitment  b^  the  justices  of  the  peace  almost  in  all  cases 
^c*cept  for  the  peace,  good  behaviour,  felony,  or  higher  offences)  is 
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but  to  retain  the  party  till  he  hath  made  fine ;  and  therefore)  if  he  offer 
to  pay  it,  or  find  sureties  by  recognizapce  to  pay  it,  he  ought  not  to 
be  committed,  but  to  be  delivered  presently.    Dait,  c.  I  TO. 

II.  THE  FORM  OF  THE  COMMITMENT. 

l.Ji  must  be  in  iirridng,  either  in  the  name  of  the  commonwealth, 
«nd  only  tested  by  the  person  who  makes  it,  or  it  may  be  made  by 
such  person  in  his  own  name,  expressing  his  office,  or  authority,  and 
must  be  directed  to  the  jailor,  or  keeper  of  the  piison.  Hixw,  B,  2. 
c.  16.  sect.  13,  U. 

Yet  the  mention  of  the  name  and  authority  of  the  justice  in  the  be- 
ginning of  the  mittimus  is  not  always  necessary,  for  the  seal  and  sub* 
scription  of  the  justice  to  tho  mittimus  is  sufficient  warrant  to  the 
jailor,  for  it  may  be  supplied  by  averment,  that  it  was  done  by  the 
justice.    9  Ifaie  133. 

2.  It  should  contain  the  name  and  surname  of  the  party  commit- 
ted, if  known  ;  If  not  known,  then  it  may  be  sufficient  to  describe  the 
person  by  his  age,  stature,  complexion,  colour  of  his  hair,  and  the  fikOf  * 
aad  to  add,  that  he  refuseth  to  tell  his  name.    1  Hale  577, 

3.  It  is  safe,  but  not  necessary,  to  set  forth,  that  the  party  is  charged 
upon  oath.    Haw.  J9. 3. c.  16.  sect.  1 7. 

4.  It  ought  to  contain  the  cause,  as  for  treason,  or  felony,  or  suspi- 
cion thereof;  otherwise,  if  it  contain  no  cause  at  all,  if  the  prisoner 
escape,  it  is  no  offence  at  all :  whereas,  if  the  mittimus  contained  the 
eause«  the  escape  were  treason  or  felony,  though  he  was  not  guilty  of 
the  offence.     2  Inst,  52. 

And  hereupon  it  appeareth,  that  a  warrant  or  mittimus  to  answer 
to  such  things  as  shall  be  objected  against  him  is  utterly  against  law. 
2  Inat,  591. 

Also  it  ought  to  contain  the  certainty  of  the  cause ;  and  therefore 
if  it  be  for  felony,  it  ought  not  to  be  generally  fur  felony,  but  it  must 
contain  the  special  nature  of  the  felony,  briefly,  as,  for  felony,  for  the 
death  of  such  an  one^  or,  for  burglary,  m  breaking  the  house  qf  such  an 
one :  and  the  reason  is,  because  it  may  appear  to  the  judges,  upon  an 
habeas  corfiusy  whether  it  be  felony  or  not.  3  Hule  133.  See  3  JBL 
Com.  134. 

But  the  vant  hereof  seems  not  to  make  the  commitment  absolute* 
ly  void,  so  as  to  subject  the  jailor  to  a  false  imprisonment ;  but  it  lies 
in  a\  erment  to  excuse  the  jailor  or  officer,  that  the  matter  was  for  fi^ 
looy.     I  Hale  584. 

5.  It  must  have  an  apt  conclusion  ;  as,  if  it  is  for  felony,  to  detain 
him  till  he  be  tlience  delivered  by  law,  or  by  order  of  law,  or  by  due 
course  of  law.     3  Haie  123.     Haw.  B.  2.  c.  16.  sect.  18. 

But  if  the  conclusion  be  irregular,  it  doth  not  seem  to  make  the  war- 
rant void,  but  the  law  will  reject  that  which  is  surplusage,  and  the  rest 
shall  stand ;  so  that  if  the  matter  appear  to  be  such  for  which  he  is  to 
remain  in  custody,  or  to  be  bailed,  he  shall  be  bailed  or  committed,  as 
the  case  requires,  and  not  discharged  \  but  the  wrong  conclusion  shall 
be  rejected.    I  Hale  584. 
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It  is  also  to  be  observedy  that  a  commitment  gMunded  od  a  8ta« 
tute  ought  to  be  conformable  to  the  method  p993cribed  by  iU  As 
where  the  overseers  were  committed  for  ^i^fujiing  to  account* 
and  the  warrant  concluded  in  the  common  fbrmy  until  they  be 
duly  discharged  according  to  law ;  upon  the  return  of  an  h£i>ea9 
€orfitL8y  the  court  held  the  commitment  Toid,  because  the  warrant 
ought  to  have  concluded,  there  to  remain  untfl  he  shall  account 
as  the  43.  El,  c.  2.  doth  appoint.  And  a  difietence  is,  where  a  man 
is  committed  as  a  criminal,  and  where  only  for  contumacy;  in 
the  first  case,  the  coxnmltment  must  be,  until  discharged  accord- 
ing to  law ;  but  in  the  latter,  until  he  comply.    2  Hcno.  Mt.  3Sp 

Where  a  statute  appoints  imprisonment,  but  limits  no  time  how 
long,  in  siich  case  the  prisoner  must  remain  at  the  discretion  4>f 
the  court.     Dalt.c.  \70. 

6.  it  must  be  under  seal ;  and  without  this  the  commitment  is 
\mlawfu1,  the  jailor  is  liable  to  false  imprisonment,  and  the  wilful  es- 
cape by  the  jailor;  or  breach,  of  prison  by  the  felon,  makes  no  felony. 
1  Hale  583. 

But  this  must  not  be  intended  of  a  commitment  by  the  sessions,  or 
other  court  of  record;  for.there  the  record  itself,  or  the  memorial 
thereof,  which  may  at  any  time  be  entered  of  record,  is  a  sufficient 
warrant,  without  any  warrant  under  seal.     1  Halt  584. 

It  should  also  set  forth  the  place  at  which  it  is  made  (that  it  may  ap- 
pear to  be  within  the  jurisdiction  of  the  justice.)  Haxo.  B.2.  c.  16» 
sect.  13. 

It  must  also  have  a  certain  date,  of  the  year  and  day.    2  Hale  122. 

But  although  the  above  circumstances  are  proper  and  fit,  yet  it 
seems  that  a  commitment  is  not  void,  which  does  not  contain  all  of 
them.     2  Hale  123. 


III.  THAT  THE  JAILOR  SHALL  RECEIVE  THE  PRISONER. 

If  lihe  jailor  shall  refuse  to  receive  a  felon,  or  take  any  thin^  for 
receiving  him,  he  shall  be  punished  for  the  same  by  the  justices. 
DaUt.c.  170.  9b 

It  seems  that  regularly  no  one  can  justify  the  detaining  a  prisoner 
in  custody  out  of  the  common  jail,  unless  there  be  some  particular  rea- 
son for  so  doing ;  as,  if  the  party  be  so  dangerously  sick,  thai  h  would 
apparenUy  hazard  his  life  to  send  him  to  jail,  or  there  be  evident  dan- 
ger of  a  rescotM  from  rebels,  or  the  like.     Haw.  B,  2.  c.  16.  sect.  9. 

TV.  SHALL  CERTIFY  THE  COMMITMENT. 

The  jailor  being  an  officer  bound  to  give  his  attendance  at  court, 
<  to  bring  thither  bis  prisoners,  and  to  receive  such  as  may  be  commit- 
ted,' {Dolt,  c.  195)  ought  always  to  certify  his  commitment  wtth  the   , 
prisoner. 
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V.  COMMITMENT  DISCHARGED. 

A  person  legally  cosMnltted  for  a  crime,  certainly  appearing  to  hav« 
been  done  by  some  one  or  other,  cannot  lawfully  be  discharged  till  he 
.be  acquitted  on  hi»  trial,  or  have  ^ati.  ignoramus  (not  a  true  biU)  found 
by  the  g^and  jury,  or  none  to  prosecute  hiro,  on  a  proclamation  for 
that  purpose  made  by  the  justices.  But  if  a  person  be  conunitted  on 
a  bare  suspicion,  without  any  indictment,  for  a  supposed  crime, 
where  afterwards  it  appears  that  there  was  none,  as  for  the  murder 
of  a  person  thought  to  be  dead,  who  afterwards  is  found  to  be  alive, 
ke  may  be  safely  dismissed  without  any  farther  proceeding,  for  thai 
he  who  suffers  him  to  escape  is  properly  punishable  only  as  an  acces- 
sary to  his  supposed  offence  ;  and  it  is  impossible  that  there  should  be 
an  accessary,  where  there  can  be  no  principal ;  and  it  will  be  hard  to 
punish  one  for  a  contempt,  ia disregarding  ajconunitment  founded  on 
suspicion,  appearing  in  so  uncontested  a  manner  to  be  groundless. 
iTaw.  ^.  2.  c.  16.  sect.  22. 

VI.  PRECEDENTS  OF  COMMITMENTS. 


\.  General  VHirrant  of  commitments 

cdunty,  towiti 
To  .      (sheriff  or  ctonstable,  aa  the  case  may  be)  and  to  the 

keeper  of  the  jail  in  the  said  county. 
These  are  to  command  you«  the  said  sheriff  (or  constable)  in  the 
name  of  the  commonwealth,  forthwfth  to  convey  and  deliver  into  the 
custody  of  the  said  keeper  of  the  said  jail,  the  bpdy  of  A  O,  of  Sec 
e|iarged  before  me  of  &c.  (here  describe  the  offence.)     And 

ypu  the  s£ud  keeper  ai*e  hereby  required  to  receive  the  said  A  O  into 
your  custody  to  the  said  jail,  and  him  there  safely  to  keep,  until  he 
shall  thence  be  discharged  by  due  course  o£law.  Civen  under  my 
Jiand'and  seal,  at  the  county  t^jp^tiaid,  this  day  ai^  in  the 

year  ,&c«. 


2.  Mittimus  for Jchmj. 


county,  to  wit. 

To  the  keeper  of  tl^c  jail  of  the  said  jcounty. 
Whereas  A  O,  laic  «f  See.  lalx>urer,  hath  been  arrested  for 

suspicion  of  a  felony  by  him,  as  it  is  said,  committed,  in  stealing 
of  the  value  of  the  property  of  of  &c.     Tlicrefore, 

on  behalf  of  the  said  commonwealth,  I  command  you,  that  ^ou  re- 
ceive the  said  A  O  into  your  custody  in  the  said  jail,  there  to  remain, 
till  he  be  delivered  from  your  custody  by  due  course  of  faw.  Given 
under  my  hand  and  seal,  at  the  said  county,  the  day  oT  in 

the  year  and  in  the  year  of  the  commonwealth . 
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coontfytowit 
J,  P,  9  justice  of  the  peace  for  the  said  countyy  to  the  keeper  of  the  jaU 
<  in  the  said  county. 

These  are  in  the  commonwealth's  name  to  charge  and  command 
you,  that  you  receive  into  your  said  jail  the  body  of  A  O,  late  of 
in  the  said  county,  yeoman,  taken  by  A  C,  constable,  of  Iq  the 
said  county,  and' by  him  brought  before  me  for  suspicion  of  fe- 
lony, that  is  to  aey,  for  stealing  and  that  ypu  safely  keep 
the  said  AO  in  your  said  jail,  until  he  shall  thence  be  delivered 
by  due  course  'sf  law»    Given  under  my  hand  and  seal)  &c.. 

4.  Another. 

county,  to  wit. 

T<o  the  keeper  of  the  jail  in  the  said  county. 
I  send  you  herewith  the  body  of  A  O,  late  of  8cc.  labourer,  ta* 
ken  and  brought  before  roe  for,  &c*  (here  describe  the  offence.)  And 
jrou  the  said  jsdlor  are  hereby  commanded  to  receive  the  said  A  O 
into  yo^r  jail  and  cqstody,  and  him  there  safely  to  keep,  till  he 
shall  be  thence  discharged  by  due  course  of  law.  Given  under  my 
liand  and  seal^  &c. 

5.  Mittimus^  in  thepame  of  the  commpnwealth.  ,    , 

•     cpunty,  to  wit. 
The  commonwealth  of  Virginia  to  the  keeper  of  tlie  j«3l  oT  the  ss^ 
county,  greeting ; 
Wliereas  A  O,  late  of         in  the  said  counjty,  yeoman,  is  arrested 
for  suspicion  of  felony  by  him,  as  it  is  said,  committed,  in  feloniously 
taking  and  carrying  away  of  the  value  of  the  property 

of  *  You  are,  Uierefore,  commanded  to  receive  the  said  A  O  into 
your  custody  in  the  said  jail,  there  to  remain^  till  he  be  delivered  out 
of  your  custody  by  the  laws  of  the  commonwealth.  Witness  J  P, 
one  of  the  commonwealth's  justices  assigned  to  keep  the  peace  for  the 
said  county,  at  the  county  aforesaid,  this  day  of  in  the 

year  and  in  the  year  of  the  commonwealth. 
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AN  ei press  confession  is  the  highest  conviction  that  can  be.  HavK 
B.3.  c.  31.  sect  1.  • 

Upon  a  simple  and  plain  confession  of  the  indictmcnti  the  court 
hath  nothing  to  do  but  to  award  judgment ;  but  it  is  usually  very  back- 
ward in  receiving  and  recordinj^  such  confession^  out  of  tenderness  to 
the  life  of  the  prisoner;  and  will  generally  adrise  him  to  retract  it,  and 
plead  to  the  indictment.     4  Bl.  Com.  329.. 

An  implied  confession  is  where  a  defendant,  in  a  case  not  capital, 
doth  not  direc^y  own  himself  guilty,  but  in  a  manner  admits  it,  by 
yielding  lo  the  mercy  of  the  court,  and  desii-ingto  submit  to  a  small 
fine,  which  the  court  may  accept,  without  putting  him  to  a  direct 
confession.    Hav>.  J9.  3.  c.  31.  sect.  3.  • 

But  no  confession  whatsoever  shall,  before  final  judgment,  deprive 
the  defendant  of  the  privilege  of  taking  exceptions,  in  arrest  of  jadg- 
ment^  to  faults  apparent  in  the  record ;  for  the  judges  must,  ex  offichj 
take  notice  of  all  such  faults,  and  any  one  as  amicus  curidt  may  in- 
form til  em.    Jbid,  sect.  4. 

1  he  confession  of  the  defendant,  taken  on  an  examination  btfore 
lustices  of  the  peace,  or  in  discourse  with  private  persons,  it  is  said, 
may  be  given  in  evidence  against  the  party  confessing,  but  not  against 
others.  (4  Havf.  seventh  edit.  624.)  But  it  should  be  observed,  that 
this  examination  of  the  offender,  being  taken  in  pursuance  of  the  sta- 
tute of  England' of  1  Sc  2  P.  &  M.  c.  13.  which  is  not  in  force  in  this 
country,  tl^  trial  of  a  criminal  in  this  state  must  be  governed  by  the 
rules  of  the  common  law,  and  our  own  acts  of  Assembly ;  neither  of 
which  will  justify  his  own  exammation 'in  order  to  convict  him.  Sec 
4  BL  Com.  296. 

I'he  human  mind  under  the  pressure  of  calamity  is  easily  seduced, 
and  liable,  in  the  alarm  of  danger,  to  acknowledge  indiscriminately  a 
falsehood  or  a  truth,  as  different  agitations  may  prevail ;  a  confession, 
therefut-e,  which  is  obtained  from'  a  defendant,  either  by  the  flattery 
of  hope,  or  by  the  impressions  of  fear,  however  slightly  the  emotions 
may  ^^  planted,  is  not  admissible  evidence  z  for  the  law  will  not  suf- 
fer a  prisoner  to  be  made  the  deluded  instrcmient  of  hb  own  convic- 
tion. Leach*a  case  in  Cr,  L,  232.  HarwicksMfa  caacy  4  Haw.  (7th 
edk.)  425.    See  also,  4  £1,  Com,  357. 

Bvit  if  ^jij  facts  arise  in  consequence  of  even  si^ch  a  confession,  they 
may  be  given  in  evidence  ;  because  they  must  ever  be  immutably  the 
t^ame,  whether  the  confession  which  disclosed  them  be  true  or  fidse ; 
and  justice  cannot  suffer  by  their  admission.  The  truth  of  these  contin- 
gent facts,  however,  must  be  proved  independently  of,  and  not  coupled 
with,  or  explained  by,  the  conversation  or  confession  from  which 
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they  are  deriiwd.    Leach*8  cqse^  in  Cn  L,  224.    Maxey^s  atsc^  4  Haw, 
(r  edit.)  4,^5.  ^ 

Thus  wheUe  the  prisotier,  in  consequence  of  proniises  of  TavouTf  had 
discovered  the  stolen  goods,  which  were  accardinj^ly  fgund  in  her 
possession,  it  was  said  by  Justice  Butler,  prea<;nt  Baron  Fenyn,  who 
agp[«ed,  <*  Whatever  acta  are  done,  are  evidence  ;  but  if  tho^e  acts  are 
not  sufficient  to  make  out  the  charge  against  the  pi-isoner.  the  conver- 
sation or  confession  of  the  prisoner  cannot  be  received,  so  as  to  cou- 
ple it  with  those  acts,  in  order  to  make  out  the  subject  m fitter  of 
proof.  A  prisoner  was  tried  before  me  {Mr.  Butler)  viiiere  the  evi- 
dence was  justas  it  is  here,  'I  stopped  all  the  wttnessi^s  when  they 
came  to  the  confession.  The  prisoner  was  acquitted.  There  were 
two  learned  judges  on  the  bench,  who  told  met  thai  akhoyf;h  what 
the  prisoner  said  was  not  evidence,  yet  that  anyyar/#  ari^in^  afurwiirda 
must  be  received.  This  point,  though  it  did  not  yfTL-ct  the  piisonci'  at 
the  bar,  was  stated  to  ail  the  judges;  and  the  line  drawn  wasi  that  al- 
though confessions  improperly  obtained  caunotbc  received  in  evideticc, 
yet  that  the  acta  done  afterwards  may  be  given  in  evidence,  though 
they  were  done  in  consequence  of  the  confession/'  I^carh^s  Cr.  L,  250. 
note  (a) — Maxey^a  case. 

So  it  was  held  by  the  court,  in  Lockhari^s  rase,  that  ollhou^h  a  con- 
fession improperly  obtained  cannot  be  given  in  evidence,  ytt  it  can 
never  go  to  the  rejection  of  the  evidence  of  other  wiinessesj  wJiieh  are 
got  alt  in  consequence  of  such  confession.  Leach* a  Cr.  L*  300.  Lock* 
hart* 8  case,     4  Haw,  (7  edit.)  425. 

It  was  once  held,  that  a  prisoner  could  net  be  convicted  on  the  sin- 
gle, uncorroborated,  evidence  of  his  own  confession.  Tiius^  in  Jlcjt- 
ander  Ftaher^s  case,  the  prisoner  was  indicted  for  burglariously*  break- 
ing and  entering  the  dwelling  house  of  Benjamin  IVurd^  and  stealing 
therein  four  gold  watches  of  a  considerable  value  ;  to  ^vUirh  inilict- 
ment  he  had  pleaded  J^ot  Guilty,  TJ^e  prosecutoi"  proved  thai  the 
burglary  had  been  committed,  and  that  Ibe  watches  were  stolen  ;  but 
there  was  no  evidence  whatever  to  bring  tlie  charge  home  to  the  pii* 
soner,  except  a  confession  of  the  fact,  which  he  had  freely  nnd  voUin- 
tarily  made  before  a  justice,  on  his  examination  ;  but  it  was  not  reduc- 
ed into  writing.  The  Court.  It  is  an  establisljed  ntle  of  law,  that  tiic 
mere  confession  of  a  crime,  without  any  one  single  circumstance  tn 
corroborate  it,  is  not  sufficient  to  convict  a  prisoner,  unless  he  should 
again  confess  the  fact,  by  pleading  guilty  to  the  indicimcnt.  Leach"^ 
Cr.L.{\  edit.)S\9. 

But  it  has  «ince  been  held,  that  the  bare  confession,  regularly  pro- 
ved at  the  trial,  is  sufficient,  without  any  corrobomiinj;  evidence  ta 
support  it.     See  4  Ha^v.  (7  edit.)  425.     Lcach*s  0\  L,  (2  edit^  2S6. 


Digitized  by 


Goo^U 


CONSPIRACY. 

/.  fFhat  it  is.     II.  How  punishable. 

I.    WHAT  IT  IS. 

1 .  BY  ihe  c6mmon  law,  all  confederates  whatsoever,  wrongfulJf 
to  prejudice  a  third  person,  arc  hip;hly  criminal ;  as  where  divers  per- 
ijons  confederate  together  by  indirect  means  to  impoverish  a  third 
person,  or  falsely  and  maliciously  to  charge  a  man  with  being  the 
1  i'puted  father  of  a  bastard  child,  or  to  maintain  one  another  in  any 
mauer,  whether  it  be  true  or  false.     Naw.  B.  1.  c.  72.  sect.  2. 

2.  Journeymen  confederating  j^nd  refusing  to  work,  unless  forcer- 
lain  wages,  may  be  indicted  for  a  conspiracy  ;  for  the  offence  consists 
in  the  conspiring,  and  not  in  the  refusal,  and  all  conspiracies  are  illegal, 
although  the  subject  matter  of  them  may  he  lawful.  (8  Mod.  11.)  So, 
mIso,  a  bare  conspiracy  to  do  a  lawful  act,  to  an  unlawful  end,  is  a.crime, 
although  no  act  be  done  in  consequence  thereof.  (8  Mod.  S2L)  And 
the  fact  of  conspiiing  need  not  be  proved  on  the  trial,  but  may  be 
txjUccted  by  the  jury  from  collateral  circumstances.  (1  Hi,  Rcfi,  392. 
I  Stra,  144.)  And  if  the  parties  .concur  in  doing  the  act,  although 
ilicy  were  not  previously  acquainted  with  each  other,  it  is  conspiracy. 
Sec  2  Leach's  Haw.  (rth  cdit.>  1 22.  4  Bl.  Com,  1 37.  ChrUtian's  note (4.) 
Sue  also,  the  trial  of  the  Journeymen  boot  and  shoe  7nakers  of  Phitadel- 
JJilay  rcixnled  by  Lloydy  1 806. 

T-.  ♦*  Cpnspir:*lors  be  they  that  do  confederate  and  bind  themselves  by 
oaih,  covenant,  or  other  alliance,  that  every  of  them  shall  aid  and 
]je:ir  the  other  falsely  and  maliciously  to  move,  or  cause  to  be  moved, 
*Anf  indictment  or  information  agahist  another  on  the  part  of  the  com- 
inmiwcaUh,  and  these  who  are  convicted  thereof,  at  tliesuit  of  the 
ronimonwealth,  shall  be  punished  by  imprisonment  and  amercement, 
iit  the  discretion  of  a  jury."     I  Rev.  Code^  p.  30. 

4.  From  this  definition  of  conspirators,  it  seems  clearly  to  fol^w, 
contrary  to  the  opinion  of  lord  Coke^  that  not  only  those  who  actually 
i:aiise  an  innocent  mart  to  be  indicted,  and  also  to  be  tried  upon  the 
Tiidictment,  whereupon  he  is  lawfully  acquitted,  are  properly  conspi- 
i;uors,  but  that  those  also  are  guilty  of  this  offence,  who  barely  con- 
spire to  indict  a  man  falsely  and  maliciously,  whether  they  do  any  act 
in  prosecution  of  such  conspiracy  or  not.  Haw,  B.  I.e.  72,  sect  2. 
Ld,Raym.  1169. 

5.  But  an  action  will  not  lie  for  the  conspiracy,  unless  it  be  put  in 
axeciition ;  for  in  such  case,  the  damage  is  the  ground  of  the  action. 
JLd.  Raym.  378. 
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6.  Also,  it  plainly  appears  from  the  words  of  the  statute,  that  one 
person  alone  canrtot/be  guilty  of  conspiracy)  within  the  purport  of  it ; 
from  whence  it  follows,  that  if  ail  the  defendants  who  are  proscciHed 
for  such  a  conspiracy  be  acquitted,  but  one,  the  acquittal  of  the  rest  is 
jlhe  acquittal  of  that  one  also :  and  upon  the  same  ground  it  hath  been 
holden,  that  no  such  prosecution  is  maintainable  against  a  husband  and 
vife  only,  because  they  are  esteemed  but  as  one  person  in  law ;  but  an 
action  on  the  case,  in  the  nature  of  a  conspiracy^  may  be  brought 
against  one  only  ;  also,  if  such  an  action  be  brought  against  several 
persons,  and  all  but  one  be  acquitted,  yet  judgment  may  be  gi^xn 
against  that  one  only.     Haw,  B.  I.e.  72.  sect.  8. 

7.  The  husband  and  wife,  and  servants,  were  indicted  for  a  conspi- 
racy to  ruin  the  trade  of  the  prosecutor,  who  was  the  king's  card 
maker.  The  evidence  against  them  was,  that  they  at  several  times 
had  given  money  to  the  prosecutor's  apprentices,  to  put  grease  in  the 
paste,  which  had  spoiled  tbe  cards.  But  ther^  was  no  account  given, 
that  ever  more  than  one  at  a  time  was  present,  though  it  was  proved 
they  bad  all  given  money  in  their  tqrns.  It  was  objected,  that  this 
could  not  be  a  conspiracy ;  for  several  persons  might  do  the  same 
thing,  without  having  any  previous  communication  with  each  other. 
But  it  was  ruled,  that  the  defendants  being  all  of'  a  familyt  and  con;- 
cemed  in  making  of  cards,  it  wmiM  amount  to  evidence  of  a  conspi- 
racy.    Str.\i4,     /?fx  v.  Cq^tf  and  others- 

8.  An  information  was  brought  against  Kinrufvaiey  and  Moore^  set- 
ting forth  that  the  defendants,  beti^  evil  disposed  persons,  in  oixjer  to 
extort  money  from  my  loixl  Sunderland^  did  conspire  topjether,  to 
charge  my  lord  with  endeavouring  to  commit  sodomy  with  Moore. 
One  defendant  only  appeared^  and  pleaded  to  issue,  and  was  found 
guilty.  And  now  exception  was  taken  in  arrest  of  judgment,  that  to 
every  conspiracy  there  must  be  two  persons  at  least ;  whereas  here  is 
only  one  brought  in  and  found  guilty,  and  tl>e  other  possibly  may  bo 
acquittpd.  But  it  was  answered,  that  this  is  arguing  from  what  has 
not  happened,  and  prabably  never  will;  for  thoi:gh  Moore  may  hare 
an  opportunity  to  acquit  himself,  and  is  not  concluded  by  the  virdict, 
as  JQmiersley  is,  yet,  as  the  matter  now  stands,  Moore  himself  is  found 
guilty,  for  the  conspiracy  is  foiuid  as  it  is  laid,  and  therefore  judgment 
may  be  given  against  one,  before  the  trial  of  the  other.  And  a  case 
was  quoted,  where  several  were  indicted  for  a  riot,  ivifh  many  others^ 
and  two  only  were  found  guihy  ;  and  it  was  objected,  that  there  must 
be  three  to  make  a  not ;  but  ^pon  the  words,  rjiih  many  other 8i  judg- 
ment was  given  against  the  defendants.  And  the  court  overruled  the 
exception.  And  the  defendant  had  sentence.  And  in  the  Easter 
terra  following,  Moore  also  was  convicted,  and  had  judgment.  Sir. 
193. 

9.  Eliz.  Mccola  was  indicted  for  conspiring  with  27io.  Bygrave^ 
unjustly  to  charge  WilUam  Frankland  with  a  robbery,  and  for  that 
purpose  going  before  a  jtistice,  where  Bygrave  ^wore  it  upon  hint: 
JVtccoia  only  came  in  and  pleaded  not  guilty,  and  the  jury  found  that; 
she  was  guilty,  but  that  Bygrave  died  before  the  indictment  was  pw- 
fcrred.  Exception  was  taken,  that  one  alone  cannot  be  guilty  of  a 
conspiracy^  and  here  is  but  one  convicted.  But  the  court  overruled 
this,  on  the  aiithortty  of  KrnnerMley*8  case,  in  which  case  there  wa^r  a 
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|)ossibiIity  of  contradictory  verdicts,  which  here  cannot  be*   Str.  1 227 . 
See  2  Leach's  Haw.  (7th  edit.)  125. 

fC7*  As  to  laying  the  oiTence  in  an  indictment)  see  I  Bi.  Refi.  S68. 
3  Burr.  1320.  CrQ.  dr.  JUdst.  190,  216.  2  Leach's  Haw.  (7th  cdit-j 
122. 

10.  The  getting  of  money  out  of  a  man,  by  conspiring  to  charge 
him  with  a  £lsc  fact,  is  indictable,  whether  the  fact  charged  be  or  be 
not  criminal  in  itsdf ;  even  though  It  only  affect  his  reputation.  1  BL 
Befi.  368. 

1 1 .  There  is  a  difference  between  an  actitm  of  consfuracy  against 
two  persons,  and  an  action  on  the  case,  founded  on  a  wrong  done  by 
two  persons ;  in  the  first,  if  one  be  found  not  guflttjy  the  judgment  must 
ht  arrested,  but  not  so,  if  one  be  found  noi  giditt/y  in  the  latter  casQ. 

.1^/7*.  2 10. 

il.    HOW  PUNISHED. 

Conspirators  may  be  indicted  at  the  suit  of  the  commonwealth,  and 
were  by  the  ancient  common  law  to  receive  .what  Is  called  rnilenotu 
judgment ;  viz.' to  lose  tlieir  liberdm  legem^  whereby  they  are  discre- 
dited, and  disabled  as  jurors  or  witnesses  ;  to  forfeit  their  goods  and 
chattels  and  lands  for  life ;  to  have  those  lands  wasted,  their  houses 
rased,  their  trees  rooted  up,  apd  their  own  bodies  committed  to  pri- 
son. But  it  is  now  the  better  opinon,  that  Xhe'villcnoua  judgment  is  67 
Jonj^  disuse  become  obsolete  ;  il  not  haviqyj  been  pronounced  for  some 
age's  (not  since  the  xeij^n  of  JEt/warrf  the  Third.  ZJurr.  996,  1027.) 
but  instead  thereof,  the  delinquents  are  usually  sentenced  to  imprison- 
ments, fine,  and  pillory.  (4  BL  Com.  136.)  Thus,  in  the  case  of  Kin- 
ncrsiey  and  Moore ^  above-mentioned,  Kinnersley  was  sentenced  to  be 
fined  five  hundred  pounds,  to  suffer  a  year's  imprisoment,  and  to  find 
fiiireties  for  his^  good  behaviour  for  seven  years.  Moore  was  sentenced 
10  stand  in  the  pillory,  suffer  a  year's  iniprisonmenl,  and  to  find  sure- 
ties in  like  manner  for  seven  years.     1  iitra,  196. 


CONSTABLE. 


\ .  VARIOUS  as  the  conjectures  have  been  amoiig  the  learned, 
with  respect  to  the  origin  of  this  word,  and  the  antiquity  of  the  office, 
ihey  all  agree  that  it  Mas  once  an  office  of  considerable  trust  and  con- 
sequence in  England,  particularly  in  pleas  of  the  crown.  See  Buni*s 
Jtist.  title  "  Constable." 

2.  Tliese  officers  were  very  early  recognised  by  the  laws  of  Virgi- 
nia. By  an  act  of  1643  (see  1st  vol,  Hen.  S/at,  at  Large^  p.  246.)  it 
w:is  made  tl>e  duty  of  constables  to  present  to  tlic  commissioners  of 
monthly  courts,  such  of  the  inhabitants  as  failed  to  plant  two  acres  of 
corn  for  each  labouring  person.    Various  other  laws,  before  the  revo- 
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lutioDi  impoie  ptftictilar  duties  on  constables.  Bf  tbe  fifteenth  aiticio 
of  tke  constitution  of  Virg^inia^  it  is  provided^  that  the  ^  justices  shall 
appoint  constables,'*  &c. ;  and  by  act  of  1803  (2  Bfv.  Codcy  p.  4.)  the 
county  and  corporation  courts  are  directed  to  appoint  them.  Belbva 
these  ex/irc99  provisions)  it  was  the  practice  in  Virginia,  for  the  county 
courts  to  appoint  constables ;  analogous  to  the^  proceedings  in  the 
sherilTs  torny  or  Uef^  in  England.  See  Bgw*  B.  i.  c.  10.  sect.  37.  fcc. 
1  Burtt*s  Ju9t*  389. 

3.  Evtty  constable  is,  by  the  common  law,  a  piincipal  conservator 
of  the  peace.     Haw.  B.  2.  c.  8.  sect.  6.     1  BL  Com*  375. 

4.  And  if  the  constable  is  assaulted  in  the  execution  of  his  office» 
he  need  not  go  back  to  the  wall,  #s  piivate  persons  ought  to  do :  and 
if  in  the  striving  together,  the  constable  kills  the  assailant,  it  is  no 
felony  ;  but  if  the  constable  is  killed,  it  shall  be  construed  premecU- 
tated  murder.  Summ.  37.  1  JUale  457.  Wood.  Irtst.  86.  4  Bl.  Com. 
293.     I  Bum*a  Juat.  394. 

6«  Tbe  constable  may  command  all  persons  to  assist  him,  to  prevent 
a  brjeach  of  the  peace ;  and  if  any^  one  refuses,  he  may  be  bound  over 
to  tbe  sessions  (or  county  court)  and  fined.     Wood.  In$t*  86. 

6.  The  constable  is  the  proper  officer  to  a  justice  of  the  peace^  and 
bound  to  execute  his  warrants ;  and  therefore,  where  a  statute  autho- 
rises a  justice  of  the  peace  to  convict  a  man  of  a  cHme,  and  to  levy  the 
penalty  by  warrant  of  distress,  without  saying  to  whom  such  warrant 
shall  be  directed,  or  by  whom  it  shall  be  executed,  the  constable  is 
the  proper  officer  to  execute  it,  and.indictable  for  disobeying  it.  Haw. 
B.  2.  c.  10.  sect.  35.      \  Salk.  381.     2  Ld.  Raym,  1189. 

7.  The  constable  must  carr^  the  offender  before  the  justice,  accord- 
ing to  the  direction  of  the  warrant ;  but  if  the  warrant  be  not  special, 
viz.  returnable  before  a  particular  justice,  the  constable  may^  earry  tho 
party  before  any  justice.  (  Wood.  Inat.  87.)  But,  in  civil  process,  lie 
must  return  his  warrant  before  some  justice  within  his  dbtvtct.  2  Revm 
Codcyp.  121.  sect.  2. 

8.  A  constable  may  appoint  a  deputy,  to  do  mmsurial  acts.  Per 
Ld.  Man^eld^  3  Burr.  1262.    • 

^d^  For  more  of  the  power  and  duty  of  constables,  at  conmiOD 
law,  see  titles  Arrsst,  Affray,  and  VVarrakt. 

By  the  laws  of  Virginia  (2  Hev.  Code^  c.  8.  sect.  1.)  it  is  made  the 
duty  of  the  county  and  corporation  courts,  in  the  month  of  June,  every 
two  years,  to  appoint  constables,  who  at  the  next  court  are  to  take  the 
necessary  oaths,  and  give  bond,  with  two  sureties  (in  a  penalty  not  kas 
than  five  hundred,  nor  more  than  fifteen  hundred,  dollars  (2  Rev.  Code^ 
p.  124.  sect.  1.)  payable  to  the  governor  and  his  successors,  with  con- 
dition well  and  truly  to  discharge  the  duties  of  the  office ;  which  oaths 
and  bond  shall  be  repeated  at  the  end  of  every  two  years ;  vacancies  « 
occasioned  by  death,  renK>val,  or  resignation,  are  to  be  supplied  by 
new  appointments,  with  the  like  oaths  and  bond ;  the  bonds  are  to  be 
recorded  in  the  court  where  they  are  executed,  and  may  be  sued  on  as 
sherifTs  bonds ;  any  person  executing  the  office  of  constable  without 
taking  the  oaths  and  giving  bond,  forfeits  fifty  dollars,  to  the  use  of  the 
county  or  corporation,  recoverable  by  action  of  debt,  in  the  nahie  of 
the  governor  for  the  time  being :  Pravidedy  that  any  justice  may  ap- 
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point  any  person  to  act  as  a  constable  in  criminal  comcs  as  heretafore. 
2  Rev.  Codej  c.  8.  sect.  1.  p.  4,  5. 

The  county  courts,  when  they  appoint  constables,  arc  to  layoff 
their  respective  counties  into  districts,  and  assign  one  or  more  con- 
stables to  each ;  who  are  to  confine  themselves,  in  the  service  of  war- 
rants and' executions,  to,  their  own  districts,  and  return  all  warrants  to 
some  place  therein ;  under  the  penalty  of  five  dollars  for  every  offence, 
recoverable  by  motion,  on  ten  days  notice,  against  the  constable,  his 
securities^  executors,  &c.  of  each,  before  the  court  of  the  county 
wherein  he  was  appcunted.     2  Rev.  Code^  p.  124.  sect.  2. 

On  the  death,  resignation,  removal,  or  refusal  to  act,  of  any  con- 
stable assigned  to  a  dititrict,  any  coqplable  of  the  county  may  perform 
the  duties  of  a  constablci»  sueh  district.  Sea^,  Atta^  1808.  c.  1 1,  sect* 
%.  p.  20. 

No  sheriff,  or  dcputy-sberiff,  shall  serve  any  warrant  for  debt, 
detinue,  or  trover,  issued  by  a  justice,  and  finally  cognizable  by  one  j 
but  such  warmnt  shall  be  directed  to,  and  served  by,  some  constable. 
{^Sess.  Act8^  1808.  c.  1 1,  sect.  1.  p.  20.)  In  like  manner,  all  executions, 
awarded  by  a  justice  for  debt,  detinue,  or  trover,  shall  be  directed  to 
some  constable.     Sesa,  Acts',  1808,  c.  1 1,  sect.  3.  p.  21. 

Fees  of  Constables. 
(See  2  Rev.  Codcj  p.  5.  sect.  2.) 


For  serving  a  warrant  •       *     - 

For  summoning  a  witness  - 

For  summoning  a  coroner's  jury  and  witnesses 

For  putting  in  the  stocks 

For  whipping  a  slave  (^to  be  paid  by  the  owner) 

For  serving  an  attachment,  retuin«ible  betore  a  justice 

For  summoning  each  garnishee,  on  an  attachment 

For  selling  property  taken  by  execution  or  uttMchnient,  where 

the  amount  does  not  exceed  five  dollars  ; 
And  where  the  amount  exceeds  five  dpilars,  five  |>er  cent,  on 

the  balance ; 
And  where  the  property  is  not  sold,  but  the  money  paid  to  the 

constable,  the  same  fees  as  if  sold. 
For  serving  an  attachment,  returnable  to  a  county  court, 

against  an  absconding:  debtor  ... 

For  serving  a  warrant  of  distress 

For  serving  an  attachment  for  rent  ... 

For  every  lx)nd  taken  from  the  purchaser,  on  a  sale  of  a  disltess 

for  rent  -  -  -  .  . 

For  removing  every  person  suspected  of  becoming  chargeable 

to  the  county,  to  be  paici  by  the  overseers  of  the  poor,  for 

every  mile  -  -  .  .  - 

For  carrying  any  person  to  jail,  on  a  warrant  from  a  justice, 

for  every  mile 
For  taking  a  replevy  bond,  on  levying  a  distress  for  rent,  the 

same  fee<^  as  for  taking  forthcoming  bonds,  to  be  included 

in  such  bonds.     See  i  Rev.  Code^  c.  270.  p.  405. 
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CoDttables  are  allowed  for  arrests*  in  crimiiial  easesy  and 
summoning  witnesses,  the  same  fees  as  are  allowed  the 
sheriff  io  cml  cases  for  the  like  services ;  and  consUihles 
and  guards,  employed  in  conveying  prisoners  to  the 
county  jaii,  shall  have  the  same  allowances  aa  are  made 
to  afaerififs  and  p^uards  removing  prisoners  to  the  peniten- 
tiary ;  to  be  paid  out  of  the  pubEc  treasury.     See  2  Rtv. 
Code,  p.  83,  84. 
Fees  of  constables,  due  by  personsjy siding  out  of  their  county  or 
district,  are  to  be  collected  by  the  shMMHb  'sheriils*  fees ;  but  every 
constable  may  distrain  for  his  fees  iflSs  own  district    2  Mev,  Codct 
p.  6.  * 

Every  constable  who  shall  demand  and  receive  any  lee,  where,  by 
law,  he  is  not  entiQad^  or  more  than  the  legal  fees,  shall  forfeit  to  the 
party  injured  three  dollars ;  and  shall,  moreover^  pay  double  the  sum 
improperly  received ;  recoverable  by  motion,  on  ten  days  notice,  in 
the  court  wherein  he  was  al^omted,  against  him  and  hia  aecurkies) 
his  or  their  executors.  Sec.    2  Rev.  Codcy  p.  124.  sect.  3. 

^1/  process  of  attachment  against  absconding  debtors,  or  against 
tenants  for  rent,  may  be  executed  and  returned  by  constables,  in  the 
same  manner  as  by  sheriffs.     2  Rev,  Code^  p.  5.  sect.  2. 

Every  constable  levying  an  execqtion,  must  advertbe  the  property, 
at  some  public  place  in  the  neighbourlioQd,  at  least  ten  days  previous 
to  the  sale.     2  Rev.  Code^  p«  6.  sect.  5. 

Constables,  and  other  ofikers,  in  retumingexecutions  by  them  levied 
or  settled,  and  the  momes  thereon  received,  or  any  part  thereof,  mp  to 
make  a  statement,  on  the  execution,  of  the  amount,  including  their 
own  fees  and  commissions.    3  Rev.  Code^  p.  16.  sect.  2. 

If  any  ^constable  shall  fail  to  return  an  execution  on  or  before  the 
return  day  (which  shall  in  no  case  exceed  sixty  days  from  the  date)  any 
justice,  on  ten  days  notice,  upon  the  motion  of  the  party  injured,  may 
fine  such  constable  not  exceeding  five  per  cent,  a  month,  on  the  amount 
«f  the  execution,  counting  from  the  return  day.  2  Rev.  Codej  p.  1 16. 
sect.  10- 

Or,  for  failing  to  pay  money  received  on  an  execution  ismM  by  a 
justice,  upon  the  return  thereof^  the  aaoie  remedy  is  given  to  the 
party  injured,  his  executors.  Sec.  against  the  constable  and  his  secu- 
rities, his  or  their  executors,  &c.  as  is  provided  in  the  case  of  sheriffs; 
and  the  cottrt^  in  which  the  bond  of  the  constable  is  recorded,  may  hear 
Hbe  motion,  and  render  judgment.  2  Rev. '  Codey  p.  116.  sect.  1 3. 
wMch  is  an  amendment  of  section  3.  p.  5,  6.  ^ 

If  a  conatable  can  find  no  property  whereon  to  levy  an  'execution 
issued  by  a  justice,  he  must  make  return  thereof  to  the  clerk's  ofRce  ; 
whereupon  a  ca.  sa.  may  bsue,  as  in  other  cases.  See  2  Rev.  Code^ 
p.  116.  sect.  8. 

It  is  the  duty  of  every  constable  to  give  information  against,  and 
prosecute  every  free  negro  or  mulatto,  who  shall  keep  or  carry  fire 
arms  or  ammunition,  contrary  to  law.  2  Rev.  Code^  c.  88.  sect.  2. 
p.  108, 109. 

Also,  to  apprehend  and  carry  before  a  justice,  slaves  who  are  per- 
mitted to  go  at  large  and  hire  tkjcmscslves out.  2  Rev.  C^de^  c.  M9. 
sect.  l.p.  147. 
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CottataMet  trt  exempted  from  senring^  on  grand  juries,  l  Rrv^ 
Code^  p.  100.  sect.  3. 

Also,  from  the  payment  of  county  levies.  1  Rev.  Gode^  p.  250. 
sect  2. 


OipV^ICTS. 


^  niOM  and  after  the  first  day  of  January,  1809,  no  captain  or 
master  of  any  vessel,  or  any  other  person,  comiig  into  this  common- 
wealth, by  land  or  by  water,  shall  impoit  or  bring  with  hira,  any  per* 
aon  who  shall  have  been  a  felon  convict,  or  under- sentence  of  death, 
or  any  other  legah  disability  incurred  by  a  criminal  prosecution,  or 
who  shall  be  delivered  to  him  from  any  prison  or  place  of  confinement, 
out  of  the  United  States.*' 

"  Every  captain  or  master  of  a  vessel,  or  any  other  person,  whg 
shall  presume  to  import  or  bring  into  this  commocwealth,  by  land  or 
fay  water,  or  shall  sell,  or  ofifer  for  sale,  any  such  person  as  ubove  des- 
cribed, shall  suffer  three  months  imprisonment,  without  bail  or  main- 
prise, and  forfeit  and  pay  for  every  such  person  so  brought  and  import- 
ed, or  sold,  or  offered  for  sale,  the  penalty  of  fifty  pounds  current 
money  of  Virginia,  one  half  to  the  commonwealth,  and  the  other 
half  to  the  person  who  shall  give  information  thereof;  which  said 
penalty  shall  be  recovered  by  action  of  debt  or  information,  in  any  court 
of  record,  in  which  the  defendant  shall  be  ruled  to  give  special  bail/' 
1  Rev.  Codcj  c.  35-  p.  39. 


CORONER. 


CORONERS  are  ancient  officers,  by  the  common  law,  so  called, 
because  they  deal  principally  with  the  picas  of  the  crown,  and  were 
of  old  tinjbs  the  principal  conservators  of  the  peace  within  their  county. 
Mavf.  B.  %  c.  39.  sect.  1. 

Among  the  acts  of  parliament  of  England,  which  have  been  in- 
grafled  into  our  Revised  Code  of  1 7P2,  so  much  of  the  statutesof  3  jjchp. 
I.  c.  10.  14  £dw,  3.  c.  8.  1  Hen.  8.  c.  7  4£dfv.  1.  stat.  1.  sect.  1.  and 
I  and  3  Ph.  ^  Mar.  c.  13.  sect.  5.  as  were  applicable  to  this  country, 
have  been  adopted.  See  1  Rev.  Code^  c.  8 1 .  p.  124.  and  Cay's  Ahridgm. 
til.-  **  Coroner.*'  fciT*  And  for  more  concerning  this  office,  and 
duty  of  coroners,  see  3  Rrv.  Codey  c.  17. -sect.  1.  p  le.  Ibid,  sect  2. 
nid.  c.  97,  sect.  3,  4.  p.  123.  Rttd.  p.  147.  Ses9.  Acts  a  1808,  C-  23, 
p.  30,  31, 
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It  is  observed^  itpon  the  sUtute  of  4  ^cto.  I.  cotntnonly  called  the 
statute  de  officio  coronatoru,ibAt  the  same  being  w bully  tli rectory,  uDd 
in  afiEirmance  of  the  common  law,  doth  neither  rc^Birain  ilie  coroner 
from  any  branch  of  his  power,  nor  excuse  him  from  the  execution  of 
any  part  of  his  duty,  not  mentioned  in  ity  which  was  incident  to  his 
office  before.    Baw.  B.  3..c.  0.  sect.  31. 

/.  His  power  and  duty  as  a  judicial  officer.  IL  Hk 
power  and  duty  in  other  matters.  IlL  His  fees*  IF* 
Precedents. 


I.    HIS  POWER  AND  DUTY  AS  A  JUDICIAL  OITICER- 

He  ought  to  execute  his  office  in  person,  &r  he  is  a  judicial  officer. 
Wood.  Inst.  B.  1.  c.  7.  sect.  3.  p.  83. 

By  HoU^  C  J,  the  coroner  need  not  gOy  ex  officivi  to  take  the  inquest^ 
but  ought  to  be  sent  for,  and  that  when  the  body  is  fresh  ;  and  to  bury 
the  body  beforci  or  without  sending  for  the  coroner,  is  a  misdetneunor. 
1  Salk.  S77. 

The  judicial  office  of  a  coroner  being  confined  to  the  taking  of  in- 
quisitions, on  the  death  of  persons  who  come  to  a  violent  or  unn^ttu- 
ral  death,  and  that  u/ion  view  of  the  body  alonej  it  is  q  matter  puniiih- 
able  by  amercement  to  let  a  body  lie  till  putrefaction^  without  giving 
himnodce.     H^ood^  B.  4.  c.  1.  p.  491.     Swum.  17o*    3  h'ale  57, 

If  a  prisoner  in  jail  dies  a  natural  deaths  yet  i^gulurly  the  jailor 
ought  to  send  ipr  the  coroner  to  inquire,  because  it  may  l>e  possibly 
presumed,  that  the  prisoner  died  by  the  ill  usage  of  the  jailor,  2  Hale 
57. 

For  if  a  prisoner,  by  the  ill  usage  of  the  jailor>  comes  to  an  un- 
timely death,  it  is  murder  in  the  jailor,  and  the  law  impIi^H  nialice, 
in  respect  of  the  cruelty.  And  this  is  the  cause  (says  lord  Coke)  that 
if  any  man  dieth  in  prison,  the  coroner  ought  to  ml  upon  his  Uorly,  to 
the  end  it  may  be  inquired  of,  whether  he  came  to  his  dcuth  by  the 
durea  of  the  jailor,  or  otherwise :  and  this  sitting  of  the  coinner  con- 
tinueth  to  this  day.     3  Inat.  53 . 

And  this  inquest  upon  prisoners  ought  to  consist  Cki  q  pmty  jury^ 
that  is,  six  of  the  prisoners  (if  so  many  there  he)  and  six  who  are  not 
prisoners.     Urnfrevilie^a  Coron.  212. 

A  coroner  may  lawfully,  Within  convenient  dme^  as  the  space  of  four- 
teen days  after  tlie  death,  take  up  a  dead  body  out  of  ilit;  gryve  in  order 
to  view  it,  not  only  for  the  takmg  of  an  inquest,  where  none  hath 
been  taken  before ;  but  also  for  taking  of  a  good  one,  wher^^  an  insuffi- 
cient one  hath  been  taken  before.     Haw.  B.  2 .  c.  9.  sect.  23, 

So,  he  may  dig  up  the  body,  if  the  first  inquisition  be  quashed* 
(Stra,  533.)  But  not  without  leave  of  the  court.  {lidd.  167.)  And 
the  justices  will  exercise  their  discretion,  according  to  the  length  of 
time  the  body  has  laid,  and  the  circumstances  of  the  case.  Salk.  377, 
Stra,  22. 

If  there  is  danger  of  infection  from  digging  up  the  body,  or  if  the 
body  is  drowned  and  cannot  be  found,  or  if  ii  ha*^  lain  so  long  befoi^ 

Digitized  by 


198 


CORONER. 


the  coroner  is  called  in  to  take  the  inquest,  that  no  assistance  can  be 
had  from  «the  view,  he  ought  not  to  proceed*  In  such  cases  the  in- 
quiry may  be  by  witnesses  of  the  felony,  by  justices  of  the  peace, 
justices  of  oyer  and  terminer,  or  in  a  court,  by  presentment  of  the 
grand  jury.  See  Wood.  Inat.  491.  Haw.  B.  2.  c.  9.  sect.  23.  2  Hak 
59. 

Where  the  body  had  been  buried  five  years,  and  the  skull  was  dug  up, 
which  the  coroner  assured  the  jury  was  the  skull  of  the  deceased,  and 
the  inquest  was  taken  upon  that,  the  court  refused  to  file  the  inquisition. 
(^Stra.  22.)  So,  where  it  had  been  buried  seven  months.     1  Salk.  377. 

It  is  not  necessary  that  the  inquisition  should  be  taken  in  the  very 
same  place  where  the  body  was  viewed  ;  for  it  hath  been  resolved,  that 
an  inquisition  taken  at  D.  on  the  view  of  a  body  lying  dead  at  L.  may 
be  good.     ffaw.  B.  2.  c.  9.  sect.  25. 

A  coroner  hath  no  power,  cither  by  common  law  or  statute,  to  in- 
quire of  any  accessories  qfier  the  fact,  to  a  felony ;  but  of  accessorises, 
be/ore  he  hath  such  power-     Idid»  sect.  26. 

If  the  coroner  omits  to  take  an  inquisition  upon  aji  untimely  death, 
it  may  be  done  by  justices,  &c  but  it  must  be  done  openly,  and  if  it 
be  done  secretly,  it  may  be  quashed.     I  Jiurr.  1 7. 

For  mismanagement  in  the  coqoner,  Ecc.  the  filin^i^  of  the  inquisi- 
tion may  bo  stopped,  or  the  coroner  may  be  ordered  to  attend,  and 
amend  his  inquisition.     1Voo<f.  Jnst.  492. 

If  he  hath  been  guilty  of  corruption  or  bribery,  in  taking  the  inqui- 
sition, a  meHug  inquirendum  may  be  awarded  to  special  commissioners 
to  take  a  new  one,  who  shall  proceed  on  the  testimony  of  witnesses 
not  on  view  of  the  body.  If  the  inquisition  is  good,  he  that  is  sus- 
pected to  have  committed  tlic  felony  may  be  tried  upon  the  inquisi- 
tion, as  well  as  upon  an  indictment.     Wood.^  Inst.  492. 

If  the  constables  make  not  a  return,  or  the  jurors  returned  appear 
not,  their  defaults  arc  to  be  returned  to  the  coroner :  and  the  constables 
or  jurors  in  default  shall  be  amerced  by  the  court  having  cognizance 
of  the  proceedings.     2  Hale  59. 

The  jury  appearing,  is  to  be  sworn  and  charged  by  tl>e  coroner  to 
inquire,  upon  view  of  the  bodv,  how  ^be  party  came  by  his  death. 
2  Hale  60. 

Tl)e  opinion  formerly  held,  that  a  coi'oner's  inquest  was  not  tra- 
versable, is  now  generally  exploded.  I  Bac.  Abr.  Coron,  D.  I  Burr. 
19. 

II.    HIS  POWER  AND  DUTY  IN  OTHER' MATTERS. 

^  The  mim?ittrrial  power  of  a  coroner  is  exercised,  when  process  ii 
directed  to  him,  by  reason  of  dijuat  rxcption  to  the  sheriff  of  a  couiny, 
or  sergeant  of  a  corporation,  as  if  the  sheriff  be  a  party,  &c.  WW, 
htat,  83. 

The  coroner,  in  such  cases,  stands  precisely  in  the  situation  of  the 
sheriff  or  sergeant,  as  to  his  power  and^uty  in  executing  thejkrocess, 
and  Kabihty  for  neglect.  ;  I  Rev.  Code.  p.  126.  sect.  21,  22. 

He  is  also  bound  to  be  present,  in  the  county  court,  to  pronounce 
judgement  of  outlawry,  after  gmnto  exartua  at  tlie  fifth  court,  if  the 
defendant  appears  not.     IVood,  B.  4.  c.  1. 
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III.  HIS  FEES. 

Dolls.   Cu. 
For  taking  an  inquisition  on  a  dead  body  (to  be  paid  1 
.  out  of  the  estate  of  the  deceased)  if  the  same  be  v  3       80 

sufBcient,  if  not  by  the  county.  J 

For  all  other  business  done  by  him^  as  are  allowed  >  See  1  JRev,  Code 
the  sheriff  for  the  same  services.  $    219. 

IV.  PRECEDENTS. 

Precept  to  summon  a  jury. 

county  to  wit. 
To  the  sheriff  of  county  (or,  to  the  constable  of  county.) 

These  are,  in  the  name  of  the  commonwealth,  to  require  you,  im- 
mediately upon  sight  hereof,  to  summon  «4*  of  the  most  intelligent  »! 
and  respectable  freeholders  of  this  county,  to  appear  before  me  A  C,  a  f^ 
coroner  of  the  county  aforesaid,  on  the  day  of  at  the  house  *  ''\ 
of  (or  the  place 'where  the  body  lies)  in  the  said  county,  then  j 
and  there  to  inquire  of,  do,  and  execute  all  such  things,  as  on  be- 
half of  the  commonweuUh  shall  be  lawfully  given  (hem  in  charge, 
touching  the  death  of  B  D.  And  be  you  then  there  to  certify  what 
you  shall  have  done  in  the  premises,  and  further  to  do  and  execute 
what,  in  behalf  of  the  commonwealth,  shall  be  then  and  there  enjoined 
you.     Given  under  my  hand  and  seal,  &c. 

The  jury  appearing  at  the  appointed  lime  and  j^ace,  and  the  body 
upon  view  before  them,  the  oflicer  is  to  make  return  of  his  warranty 
and  call  the  jury,  to  the  number  of  twelve,  to  answer  ;  one  of  whom  the 
coroner  shall  appoint  tlie  foreman,  and  swear  in  the  following  words : 


Foremari^s'  Oath. 

Tou  shall  diligently  inquire,  and  true  presentment  make,  on  behalf 
of  the  commonwealth,  how,  and  in  what  manner  A  D  (or  a  person  un- 
known, as  the  case  is)  here  lying  dead,  came  by  his  death ;  and 
of  such  other  matters  relating  to  the  same  as  shall  be  required  of  youj 
according  to  your  evidence.    So  help  you  God. 

The  rest  of  the  jury. 

Such  oath  as  the  foreman  of  this  inquest,  hath  taken  on  his 

part,  you,  and  every  of  you,  shall  well  and  truly  observe,  and  keep  on 
your  parts  respectively.     So  help  you  God. 

The  objects  of  the  jury's  consideration  may  be  found  in  the  above 
recited  act;  to  these  the  coroner  ihust  direct  their  attention,  and  when 


•  Tlie  act  of  Assembly  (t  i?e«.  Code^  p.  125,  sect.  6)  directs,  <  at  leas^  twelve  ;* 
but  I  have  inserted  twenty-tour,  which  is  the  usual  niunber  rettmitd  in  inquihi- 
tioDSy  th<Klg^l  tv:elve  only  are  8w\>ni.     See  2  JInU^s  H.  C.  X.  p.  137. 
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they  have  heard  the  testimony,  the  inquisition  must  be  drawn  up  on  a 
paper  indented  agreeable  to  the  fact,  to  whioh  the  coroner  and  eachof 
the  jurors  iBust  put  their  hands  and  seals. 
1  ht^  witnesses  are  then  to  be  called  and  sworn. 

^  Oath  of  a  witness. 

iMie  evidence  which  you  shall  give  to  this  inquest,  on  behalf  of  the 
comnionwcalthi  touching  the  death  of  A  D,  shall  be  the  truth,  the 
w^Dk  iruUi,  and  nothing  but  the  truth.     So  help  you  God. 

Inquisition  of  murder. 

to  wit. 
Inquisition  indented,  taken  at  in  the  county  aforesaid,  the 

djy  of  in  the  year  before  me  one  of  theco- 

rontrs  of  the  commonwealth  for  the  county  aforesaid,  upon  the  view 
of  the  body  €f  A  D,  late  of,  See.  then  and  there  lying  dead,  and  upon  the 
oaths  of  A  B  C  D,  &c.  good  and  lawful  men  of  the  county  aforesaid, 
ivbo  beinc:  sworn,  and  charged  to  inquire,  on  the  part  of  the  said  com- 
mon weultU,  \vlien,  where,^how,  and  after  what  manner,  the  said  A  D 
came  to  his  death,  do  say^  upon  their  oath,  that  one  gentleman, 

late  of  the  parish  of  in  the  county  of  not  having  God  be* 

forc^  his  eyes,  but  t>eing  moved  and  seduced  by  the  instigation  of  the 
devil,  on  the  day  of  in  the  year  aforesaid,  with 

force  and  urmsr  at  in  the  county  aforesaid,  in  and  upon  the 

aforesaid  A  D,  then  ami  there  being  in  the  peace  of  God,  and  of  the 
said  commonwealth,  feloniously,  voluntarily,  and  of  his  malice  fore- 
thought, iTfiatlc  an  assault ;  and  that  the  aforesaid  then  and  there, 
with  u  ccrUun  sword  made  of  iron  and  steel»  of  the  value  of  five  shil* 
hri^s,  which  he,  the  said  then  and  there  held  in  his  right  hand, 
thk:  afoje?^nid  A  D,  in  and  upon  the  left  part  of  the  belly  of  the  Siud 
A  D,  aliiile  above  the  navel  of  the  said  A  D,  then  and  there  violently, 
feloniously,  voluntarily,  and  of  his  malice  forethought,  struck  and 
pierced,  anrl  gave  to  the  said  A  D,  then  and  there,  with  the  sword 
^foresaid,  in  and  upon  the  aforesidd  left  part  of  the  belly  of  the  said 
A  D,  a  Uti^k  :ibove  the  navel  of  ihc  said  A  D,  one  mortal  wound,  of 
the  bveatUii  of  half  an  inch,  and  of  the  depth  of  thrtc  inches,  of  which 
t\xu\  mortal  wound  the  aforesaiil  A  O.thcn  and  there  instantly  died, 
Atndso  ihc  s.iid  then  and  there  feloniously  killed  and  munlered 
ilie  ^At\  A  D,  against  the  peace  and  dignity  of  the  commonwealth ;  and 
the  suid  jurms  further  say,  upon  their  oath  aforesaid,  that  of,  Sec. 
untl  oi<  £cc  were  feloniously  present,  with  drawn  swords,  at  the 
,  timtiorthc  felony  and  murder  aforesaid,  in  form  aforesaid  committed, 
tiiat  is  to  say,  on  the  day  of  in  the  year  aforesaid, 
at  aforesaid,  in  the  county  aforesaid,  then  and  there  comforting, 
iibett in g^  atirl  Hiding  the  said  to  do  and  commit  the  felony  and 
minder  aforesaid,  in  manner  aforesaid,  against  the  peace  and  dignity 
of  ihc  commonwealth  ;  and  moreover,  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  say,  that  the  said  had  not,  nor  any  of  them 
h^d,  nor  i\^  yLt  have  or  hath,  any  goods  or  chattels,  lands  or  tenements, 
wiiliin  th'j  cQuniy  uforcsaid.  or  elsewhere,  to  the  knowledge  ofthc  said 
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jurors  (ort  and  tlie  jurors  aforesaid^  upon  their  oatli  aibi^taidf  do  say, 
that  the  said  at  the  time  of  doing  and  committing  of  the  felony 

and  murder  aforesaid,  had  goods  and  chattels,  contained  m  the  inven-  ..     ,  < 

tory  to  this  inquisition  annexed)  in  mtness  whereof,  as  well  the  afore-  *§l^    I 

said  coroner,  as  the  jurors  aforesaid,  have  to  this  inquisition  put  their  "  *  '^    * 

sealS)  on  the  day  and  year  aforesaid,  and  at  the  place  aforesaid. 

A.  B. 
CD. 
A.  C.  coroner.  E.  F.  &c.  jurors. 

JVhere  one  drowns  himself.  * 

jfs  abovey  to  oa//r-^-— >do  say,  that  the  said  A  D,  not  having  God  be* 
fore  his  eyes,  but  being  seduced  and  moved  by  the  instigation  of  the 
devil,  at  aforesaid,  in  the  county  aforesaid,  then  and  there 

being  alone,  in  a  common  river  there  called  himself  volun- 

tarily and  feloniously  drowned;  and  so  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  say,  that  the  aforesaid  A  D,  in  manner  and 
form  aforesaid,  then  and  there  himself,  voluntarily  and  feloniously) 
as  a  felon  of  himself,  killed  and  murdered,  against  the  peace,  &c. 

Where  one  dies  a  natural  death. 

that  the  said  A  D,  on  the  day  of  in  the  year  afore- 

said, at  the  parish  and  in  the  county  aforesaid,  to  vdt,  at  was 

found  dead ;  that  he  had  no  marks  of  violence  appearing  on  hb 
body,  and  died  by  the  visitation  of  God,  in  a  natural  way,  and  not 
otherwise.    In  witness,  &c. 

Where  the  murderer  is  unknown. 

■that  a  certain  person,  unknown,  did  kill  and  murder  the  said 
Sec.  and  add        and  the  said  jurors,  upon  their  oath  afore- 
said, farther  say,  tlxit  the  said  person  unknown,  after  he  had  com- 
mitted  the  said  felony  and  murder^  in  manner  aforesaid,  did  fly 
away,  against  the  peace,  &c. 

Where  one  hangs  himself. 

as  above,  to        not  having  God  before  his  eyes,  bat  being 
seduced  and  moved  by  the  instigatfbn  of  the  devil,  at  afore- 

said, in  a  certain  wood,  at  aforesaid,  standing  and  being,  the 

said  A  D  being  then  and  there  alone,  with  a  certain  bempen  cord, 
of  the  value  of  three  pence,  which  he  then  and  there  had  and  held 
in  his  hands,  and  one  ^nd  thereof  then  and  there  put  about  his 
neck ;  and  the  other  end  thereof  tied  about  a  bough  of  a  certain 
tree,  himself  then  and  there,  with  the  cord  aforesaid, 
voluntarily  and  feloniously,  and  of  his  malice  aforethought,  hang- 
ed and  sufToc'ited  ;  and  so  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  say,  that  the  said  A  D,  then  and  there,  in  manner  and 
form  aforesaid,  as  a  felon  of  himself,  feloniously,  voluntarily,  and 
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or  Ivh  malice  afofelhought,  himself  killed)  strangled  lAod  murdered^ 
against  the  peace,  fee. 

An  inquisition  on  one  for  cutting  his  throat. 

mL    by  ihe  instigation  of  the  devil,  at  aforesaid,  in  the  county 

aforc^^iud^  in  and  upon  himself,  then  atid  th^e  being  in  the  peace  of 
God,  *ii>tl  of  the  said  commonwealth,  feloniously,  voluntarily,  and 
oF  his  malice  forethought,  made  an  assault ;  and  that  the;  afore- 
said A  D,  then  and  there,  with  a  certain  razor,  of  the  value  of 
one  penny,  which  he*  the  said  A  D,  then  and  there  held  iu  his 
right  h  i^d,  himself,  upon  his  throat,  then  and  there  feloniously, 
TDhinlariljr*  and  of  his  malice  foreihousht,  did  strike,  and  gave 
to  lilms<:tf,  then  and  thece,  with  the  lazor  aforesaid,  upon  his 
throat  afoicsaid,  one  mortal  wound,  of  the  bi^adth  of  inches, 

and  the  depth  of  inches,  of  which  said  mortal  wound  the  ssid 

A  Dv  at  aforesaid,  in  the  county  aforesaid,  languished,  and 

lan^iuishing  lived,  from  the  said  day  of  in  the 

year  aforesaid,  to  the  day  of  and  that  the  said  A  D.  on 

thr  clay  of  aforesaid,  in  the  year  aforesaid,  in  the 

county  aforesaid,  of  that  mortal  wound  died;  and  so  the  jurors 
aforesaid,  Bcc. 

For  killing  another  in  his  own  defence, 

-m^^M'^n  their  oath  say,  that  A  K,  late  of  gentleman,  at 

aforesaid,  in  the  said  county,  on  the  day  of  in 

the  year  of  in  the  peace  of  God  and  of  the  com- 

ifionwtalth  then  being,  A  M,  late  of  in  the  county  of         at 

the  housi^  o(  in  the  afternoon  of  the  same  day « did  come,  and 

upun  him  the  said  A  K,  then  and  there,  of  his  malice  forethought,  did 
m^ke  an  assault,  and  him  the  said  A  K  did  then  and  there  endeavour 
\  to  bt  iit  uTid  kill,  by  continuing  the  assault  aforesaid,  from  the  house  of 
\pne  W  IL  in  aforesaid,  to  a  certain  place  called  in  the 

<i^imt)  uforesald  ;  and  the  said  A  K,  seeing  that  the  said  A  M  was 
BoXjnaliciously  disposed,  to  a  certain  in  the  said  place,  did  flee, 

and'  f»oni  Ibence,  for  fear  of  death,  could  not  escape,,  and  so  the  said 
A  K,  himself,  in  preservation  of  his  life,  a^^^ainst  the  said  A  M,  con- 
tinued t«>  defend,  and  in  his  own  defence  him  the  said  A  M,  upon  the 
right  pajt  of  the  breast  of  him  the  said  A  M,  with  a  certain  of 

the  price  of  one  shilling,  which  he,  the  said  A  K,  then  and  there  held 
in  h«s  ri^ln  hand,  did  strike*  then  and  there  giving  to  the  said  A  M, 
one  mmtal  wound,  of  the  breadth  of  inches,  and  of  the  depth  of 

inches,  of  which  said  mortal  wound  the  said  A  M,at 
aforesaid,  in  the  county  aforesaid,  languished,  and  languisliing  lived, 
from  the  said  day  of  to  the  day  of  from  thence 

next  eiisiuing, and  that  the  said  A  M,  on  the  said  day  of  in 

the  )  ear  aioresaid.  at  aforesaid,  in  the  said  county,  of  that 

moiial  V  ound  died,  and  so  the  said  A  K  did  then  and  there  kill  him, 
the  wM  A  My  in  his  owd  defence. 
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IFhere  the  death  was  occasioned  by  chance-medley^ 

■      that  A  B,  late  of  the  parish  aforesaid,  in  the  county  aforesaid, 
iabourer,  on  the  day  of  in  the  year  aforesaid,  at  the  pa- 

rish and  in  the  county  aforesaid,  a  certain  gim  of  the  value  of  eight 
nhillings,  then  and  there  charged  with  gun  powder  and  a  leaden  bullet, 
which  he  the  said  A  B  then  and  there  had  and  held  in  botii  his  hands, 
iheu  and  there  casually,  and  by  misfortune,  and  against  the  Will  of 
him  the  said  A  B,  discharged  and  shot  oft';  and  that  the  said  A  B,  with 
the  leaden  bullet  uibresaid,  then  and  there  discharged  and  shot  out  of 
the  said  gun,  by  the  force  of  the  gun  powder  afot^csaid,  him  the  said 
C  D,  in  and  upon  the  left  breast  of  him  the  said  C  D,  casually,  by 
misfortune,  and  a^nst  the  will  of  him  the  said  A  B,  did  tlien  and 
there  strike  aiid  penetrate,  giving  unto  him  the  said  C  D,  then  and 
there,  with  the  bullet  aforesaid,  out  of  the  gun  aforesaid,,  so  as  afore- 
said shot  off  and  di8chargc<l  by  the  force  of  the  said  gun  powder,  in 
and  upon  the  said  left  breast  of  him  the  said  C  D,  one  mortal  wound, 
of  the  breadth  of  one  inch,  and  the  depth  of  three  inches  ;  of  which 
said  mortal  wound  he  the  said  C  D  then  and  there  instantly  died ;  and 
so  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  say,  that  the  said 
A  B,  him  the  said  C  O,  in  manner  and  by  means  aforesaid,  casually, 
and  by  misfortune,  and  against  the  will  of  him  the  said  A  B,  did  kill  and 
slay  ;  but  what  goods  or  chattels  the  said  A  B  had,  at  the  time  of  such 
killing  and  slaying  by  misfortune,  as  aforesaid,  the  jurors  know  not. 
In  witness,  &c. 

Indictment  against  a  coroner  for  refusing  to  take  an  in- 
quisition. 

The  jurors  for,  Sec.  upon  their  oath  present,  that  on  the  day  of 

in  the  year  one  C  D,  at  in  the  county  of 

was  drowned  and  suffocated  in  a  certain  pond,  and  of  that  drowning  and 
suffocating- she,  the  said  C  D,  then  and  there  instantly  died;  and  that 
the  body  of  the  said  C  D,  at  aforesaid,  in  the  county  aforesaid, 

lay  dead,  of  which  one  W  C,late  of  in  the  county  aforesaid,  gen- 
tleman, afterwards,  to  wit,  on  the  said  day  of  in  the  year 
aforesaid,  then  being  one  of  the  coroners  of  the  commonwealth  for  the 
county  aforesaid,  at  aforesaid,  had  notice  :  nevertheless,  the  said 
\V  C,  the  duty  of  his  office  in  that  behalf  not  regarding,  afterwards,  to 
M  it,on  the  said  day  of  ^n  the  year  aCaresaid,  at 
aforesaid,  in  the  county  aforesaid,  to  execute  his  office  of  and  concern- 
ing the  premises,  and  to  take  inquisition  for  the  commonwealth,  ac- 
cording to  the  laws  and  customs  of  this  commonwealth,  concerning 
the  death  of  the  said  C  I)  urlawfully,  obstinately,  and  contemptuous- 
ly, did  ne^^lect  and  refuse ;  and  that  the  said  W  C  no  inquisition  in 
that  behalf  an  yet  hath  taken,  to  the  great  hindrance  of  justice,  in  con- 
tempt of  the  laws  of  this  commonwealth,  and  against  the  peace  and 
dignity  of  tiic  commonwealth. 
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*<  EVERY  person  who  shall  be  convicted  of  havings  falsely  forged 
and  counierfeited  any  gold  or  silver  coin,  which  now  is,  or  hereafter 
shall  be  passing  or  in  circulation  within  this  state,  or  of  having  falsely 
uttered,  paid  or  tendered  in  payment,  any  such  counterfeit  and  forged 
coin,  knowing  the  same  to  be  forged  and  counterfeit,  or  having  aided, 
abetted,  or  commanded  the  perpetration  of  either  of  the  said  crimes; 
or  shall  be  concerned  in  printing,  signing,  or  passing  any  counterfeit 
notes  of  the  bank  of  Alexandria,  or  the  United  btates,  knowing  them 
to  be  such,  or  altering  any  genuine  notes  of  either  of  the  said  banks, 
shall  be  sentenced  to  undergo  a  confinement  in  the  jail  and  penitenti-. 
ary  house*  not  less  than/owr  nor  more  than  fftcen  years."  1  Rev, 
Co<^,  p.  356.  sect.. 9. 

<'  If  any  person  shall  &Ise1y  make,  forge  or  counterfeit*  or  cause  or 
procure  tobe  falsely  made,  forged  or  counterfeited,  or  willingly  actor 
assist  in  the  false  making,  forging  or  countcrfeipng,  any  bill  or  note  of 
the  bank  of  Virginia,  with  inieniion  to  defraud  eillier  ihc  coqwraiion 
of  the  president,  directors  and  company  of  the  bank  of  Virj.:inia,  or  any 
person  whatsoever ;  or  shall  pass  or  tender,  or  offer  lo  pass  or  exchange, 
or  shall  cause  or  procure  to  be  passed  or  exchan.jred,  any  such  bill  or 
note  of  the  bank  of  Mr^inia,  knowing  the  same  to  be  iaise,  forged  or 
counterfeited,"  every  such  person,  on  conviction,  shall  be  confined  in 
the  penitentiary,  for  a  period  not  less  than  un  nor  more  than  twenty 
years.     2 /?fr.  CWf,  p.  80,  sect.  5. 

In  prosecutions  under  this  act,  the  president,  cashier,  other  officers 
and  stockholders  are  competent  witnesses.     Ibid.  sect.  6. 

For  fraudulently  obtaitiing,  or  assisting  to  obtain,  from  the  bank  of 
Virginia,  or  any  of  its  branches,  any  money  or  notes,  by  mear.s  ofa 
forged  or  counterfeit  check  or  order,  the  punishment  is  imprison nyciit 
in  the  penitentiary,  not  less  than  two  nor  more  than  ten  years.  2  hev, 
Cbfiff,  p.  118. 

To  forge  or  counterfeit,  or  aid  or  assist  in  forging  or  counterfeiting, 
or  to  keep  or  conceal,  or  aid  in  keeping  or  concealing  any  instrumciit 
for  the  purpose  of  forging  or  counterfeiting  the  seal  of  tlic  Bank  of  ■ 
Virginia,  subjects  the  oflender  to  a  confinement  in  the  penitentiary, 
for  a  period  not  less  than  five  nor  more  than  ffitcn  years.  Ibia\ 
sect.  2.  . 

tcr  For  more  relating  to  counterfeits,  see  Cheats,  Coin,  and 
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IFarranty  for  passing  counterfeit  notes. 


to  wit:  , 

Whereas  A  I,  of  hath  this  day  made  oath  before  me,  J  P, 

a  justice  of  the  peace  for  ihe^county  of  tliat  B  O,  of 

did,  OD  the  day  of  last  past,  at  in  the  said 

county,  feloniously,  and  fraudulently,  pass  in  payment  te  the  said 
A  I,  a  certain  note,  purporting  to  be  a  note  of  the  bank  of  Virginia, 
for  dollars,  he,  the  said  B  O,  knowine  the  same  to  l)e  false, 

forged,  and  counterfeited.  These  arc  therefore,  to  require  you  to 
apprehend  the  said  B  O,  and  bring  him  before  me,  or  some  other 
justice  of  the  peace  fcr  the  county  of  '  to i>|j  dealt  with  accord- 
ing to  law.     Given  under  my  hand  and  seal,  &c. 

If  the  offender  be  guilty  of  any  other  description  of  oBEence,  men- 
tioned under'this  title,  it  n»ust  be  described  in  the  warrant,  according 
to  the  fact.  The  Mittimuay  Recognizanccy  Sec.  must  also  state  tlie 
4)ffencc,  as  it  really  Occurred. 


CRIMINALS. 


WHEN  ally  person,  not  being  a  slave,  sh^ll  be  charged  before  a 
justice  with  any  treason,  murder,  felony,  or  other  crime  or  offence 
-whatsoever  against  this  commonwealth,  if,  in  the  opinion  of  the  ^us- 
tice,  such  offence  ougjit  to  be  inquired  into  in  the  courts,  he  shall 
take  the  reeogniza^nce  of  all  material  witnesses,  to  appear  before  the 
court  of  his  county  or  corporation,  to  give  evidencc^and  immediately 
by  his  warrant  commit  the  person  charged  to  the  county  or  corpora- 
tion jail;  and  moreover,  shall  issue  his  warrant  to  the  sheriff  or  ser- 
geant, requir  in  g  him  to  summon  at  least  eight,  if  so  many  there  be, 
of  the  justices j  to  meet  at  their  court-house  on  a  certain  day,  not  less 
than  five  nor  more  than  ten  days  after  the  date  thereof,  to  hold  a  courl 
o^  examination  ;  which  court,  consisting  of  five  members,  at  least,  shall 
consider,  whether  the  prisoner  may  be  discharged  from  further  prose 
cution,  or  may  be  tiied  in  th^  county,  or  in  the  district  (now  circuit*) 
court.     %Rcv,  Code^  ch.  34.  sect.  K  p.  36,  37. 

If  any  justjce  shall  comrtiit  a  person  chargfed  With  a  criminal  offence 
to  jail,  and  neglect  or  refuse  to  issue  his  warrant  for  summoning  a 
court  of  examination,  or  if  any  sheriff  or  sergeant  ^hall  neglect  or  re- 
fuse  to  obey  it,  or  to  return  it  to  the  court  summoned,  with  an  indorse- 

•  In  the  spt^ing  of  1809,  u  system  comhienccd,  by  which  a  superior  court  of 
law  was  establiihedw  in  each  county,  cutiecl  circuU  courts,  which  superseded  the 
district  court  system.  The  term  circuit  h«s  therefore  been  sul)stitute(l  tor  district 
See  2  Re%.Code,  ch.  130.  p.  148.  and  eh.  121.  p.  154,  amended  by  act  of  1808, 
ch.  &.  p.  9.  of  Se9»40Pji  Actii         V 
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ment  how  he  has^executed  itr  they  shall  respeetirely  ibrfeiC>oiie  hun- 
dred dollars  to  the  commonwealth,  recoverable  by  action  of  debt  or 
informatioOy  in  anjr  court  of  record;  and  moreover  be  subject  to  the 
action  of  the  party  injured,  wlio,  on  recovery,  shall  have  double  costs. 
Ibid, 

If  the  examining  court  shall  be  of  opinion,  that  the  fact  may  be  tried 
in  the  county  or  corporation,  the  prisoner  shall  be  bound  over  to  the 
next  grand  jury,  then  to  be  tried,  or,  upon  refusings  to  give  sufficient 
bail,  shall  be  remanded  to  jail,  there  to  remain  until  such  court,  or 
until  he  shall  be  bailed      1  Rev.  Codcy  ch.  74.  sect.  1.  p.  103. 

If  they  shall  be  of  opinion,  that  the  prisoner  ought  to  be  tfied  in  tlie 
drcuit  court,  thc^^h^ii  take  the  depositions  of  witnesses,  and  bind 
such  as  they  shall  think  proper,  by  recognizance,  to  appear  and  gira 
evidence  at  the  trial ;  and  having  remanded  the  prisoner  to  jail,  aof 
two  of  the  justices,  by  warrant  under  their  hands  and  seals,  shuli  dirtrct 
the  sheriff,  or  deputy,  or  sergeant,  to  remove  the  prisoner  and  commit 
him  to  the  circuit  juil,  there  to  be  safely  kept  till  dischai^ged  b>  due 
course  of  law  ;  by  virtue  of  which  warrant,  the  officer  shall  remove  the 
prisoner,  as  soon  as  may  be,  and  deliver  him,  with  the  warrant,  to  the 
keeper  of  the  circuit  jail,  who  shall  receive  and  keep  him  according/)'. 
And  the  same  two  justices  shall  empower  the  officer,  by  their  warrant, 
to  impress  so  many  men,  horses,  and  boats,  as  well  within  their  count/ 
as  without,  as  may  be  iiecessary  for  a  guard,  and  safe  conveyance  of 
the  prisoner,  proceeding  therein  as  directed  by  law  in  other  cases  of 
impressments.     1  Rev.  Codc^  ch.  74.  sect.  1.  p.  102. 

If  the  prisoner  be  bailable,  in  the  opinion  of  the  court,  they  shall 
enter  that  opinion  in  their  proceedings,  as  well  as  the  sum  of  nioney 
in  which  he  and  his  bail  shall  be  bound,  and  he  shall  not  be  removed 
within  twenty  days  after  the  exuqiining  court,  but  may  be  admiitcd  to       ' 
bail  by  any  justice  of  the  county,  wiihin  that  time,  or  at  any  lime  a/ier- 
wards,  by  a  judge  of  the  general  court.  When  a  prisoner  shall  be  thus 
admitted  to  bail  by  a  judge,  he  shall  transmit  the  recogniawocc  to  the       I 
clerk  of  the  circuit  court,  and  \0\t  a  warrant  for  the  deliverance  of      I 
the  prisoner ;  and  the  warrant  being  put  huo  the  hands  of  the  ofiiceis       I 
in  whose  custody  the  prisoner  is,  he  shall  thereupon  be  deiiverc<i>n      | 
he  be  detained  for  no  other  cause.     Ibid.  sect.  2«  p.  103.  I 

Any  two  judges  of  the  general  court,  when  it  is  not  sitting,  majr  l 
admit  to  bail  a  prisoner,  when  they  shall  think  him  bailable,  andsha.  | 
grant  a  warrant  for  bis  deliverance,  though  the  examining  court  shall  I 
have  been  of  a  different  opinion.     Ibid.  scci«  3  p.  103.  I 

When  the  examining  court  shall  &il  to  meet,  according  to  sum-  I 
mons,  all  the  recognizances  entered  into  by  any  person  to  appear  at  m 
such  court,  shall  btauil  obiii^atory  to  thenext  court  of  the  county  or  ■ 
corporation,  and  every  sucii  person  shall  ai^ear  accordingly  9  a^  ^^^'^  I 
court  the  examination  shall  be  had.  1  Rev,  CodCy  ch.  264.  sect.  3-  ■ 
P'-^O^.  /  t      I 

On  sending  a  person  for  further  trial  to.  the  circnit  court,  iheci^rK  ■ 
of  the  county  must  transmit  to  \hp  clerk  of  the  circuit  court,  copies  0  ■ 
the  witnesses'  recognizances ;  and  if  they  fail  to  appear,  the  court  s'W  ■ 
cause  their  default  to  be  recorded ;  and  writs  of  scire  facias  m^y  ^^  | 
tliereon,  horn  the  circuit  court,  in  the.  »aine  manner  as  if  they  ^  I 
been  entered  into  in  that  court  j  but  the  witness  must  tw  fifst  suBi«n   -      ■ 
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^dr  us  shew  cause  why  the  scire  Jacia»  shouUI  not  be  isaaed.    2  i?n;. 
Corftf,  p.  37.  sect.  i. 

In  like  manner,  copies  of  the  recognhsancest  of  priaonera  let  to 
bail,  and  of  their  securitlea^  are  to  be  transmitted ;  and  in  case  of  de* 
fault,  a  scire Jheias  may  be  issued  from  the  circuit  court.     Ibid. 

Copies  of  recognizances  certified  and  transmitted  as  above,  may  be 
given  in  evidence,  in  the  same  manner  as  the  originals.  Und.  p.  38. 
sects. 

-  Arty  olerk,  failing  to  perform  his  duty  in  the  above  respects,  forfeits 
one  hundred  dollars  to  the  commonwealth,  recoverable  by  action  of 
jTebt,  or  information  in  any  court  of  record  Itnd^ 
-  When  a  person  shall  be  removed  fhim  a  county,  to  be  tried  in  a  cir- 
cuit court,  the  clerk  shall,  immediately  after  the  examining  court 
(under  the  penalty  of  fifty  dollars,  3  Rev.  Code^  p.  38.)  transmit  to  the 
attorney  for  the  commonwealth,  in  the  circuit  court,  a  copy  of  the 
cQtnmitjoient,  and  of  the  depositions  taken  in  the  cause.  1  Rev.  Code, 
j>.  105.  sect.  20. 

A  person  ^scharged  by  a-  court  of  examination  may  plead  such 
discharge,  in  bar  of  any  future  prosecution  for  the  same  offence. 
3  Fev.  Codcy  p.  38.  sect.  3. 

A  court  of  examination  may,  for  good  cause,  adjourn,  not  exceeding 
three  days ;  except  on  the  application  of  the  prisoner,  and  then  for  not 
Hiore  than  ten  days.  2  Rev,  Codcj  p.  SB,  sect.  4, 
*  A  person  charged  with  treason  or  felony  must  be  tried  before  a 
court  of  examination,  before  he  can  be  tried  in  a  circuit  court.  Ibid, 
aect*  5. 

After  verdict  of  twelve  men,  no  judgment  on  any  indictment  or 
information,  for  felony,  or  any  other  offence  whatsoever,  shall  be 
stayed  or  reversed,  for  any  supposed ,  defect  or  imperfection  in  any 
such  indictment  or  information,  so  as  the  felony  or  offence,  therein 
charged  to  have  been  committed  of  done,  be  plainly  and  in  substance 
act  forth  with  convenient  certainty,  so  as  to  enable  the  court  to  give 
judgment  thereon,  according  to  the  very  right  of  the  cause.  Md, 
sect;  6. 

Offences,'  the  punishment  of  which  does  not  exceed  twelve  months 
confinement  in  the  penitentiary,  shall  be  tried  in  the  court  of  that 
county  wherein  committed :  and  the  examining  conrt*  if  of  opinion  that 
the  party  ouj^ht  to  be  further  prosecuted,  and  that  the  offence  is  cogni- 
zable in  the  county  court,  shall  take  his  recognizance  to  appear  at  the 
next  quarterly  term,  and  in  case  of  refusal  to  give  security,  the  party 
shall  be  committed  to  .prison,  till  discharged  by  due  course  of  law. 
f3  liev,  Code^  p.  24,  sect.  3.)  After  indictment  found  by  the  grand 
jury,  the  sheriff  shall  summon  twelve  men,  not  members  of  the  grand 
jury,  and  qualified  as  rf»«r(r-men,  for  the  trial  of  such  person.  The 
right  of  challenge  shall  be  exercised,  as  in  case  of  felonies.  Ibid. 
sect.  4. 

Free  persons,  accused  of  petit  larceny,  shall  be  tried  as  abgve ; 
and  upon  conviction,  shall  be  punished  by  sinpes,  not  less  than  ten, 
nor  more  than  forty,  for  any  one  offence,- or  by  confinement  in  the 
penhentiary,  not  less  than  eighteen  months,  at  the  discretion  of  the 
jury.     2  Bev,  Code^  p.  70.  sect.  4. 
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Hog-stealoi¥'ar  A  to  be  tried  and  panished  as  for  petit  larceny.  3  Hev. 
Codcy  p.  80.  sedt  4. 

If  treasen  or'.ifelonybe  comniittcd  in  a  county  or  corporation,  differ- 
ent from  that  in  whidi  the  culprit  is  arrested,  he  must  be  conveyed, 
by  warrant  of  a  justice,  to  the  county  where  the  fact  was  committed ; 
which  warrant  must  be  diracted  to  the  sheriff  or  sergeant ;  who  are 
authorised  to  impress  men,  horses,  Sec.  and  must  deliver  the  culprit  to 
a  magistrate  of  the  cbunty  where  the  fact  was  committed ;  who  must 
proceed,  as  if  he  were  brought  before  him  in  the  first  instance.  \  Jin\ 
Code  J  p.  105.  -  ^ 

fd*  For  othMLm^ttiBfp  relating  to  criminal  prosecutions,  see  Indey: 
lo  1  Bev.  CodeJt&Cui^UiAhs,  and  titles  Arrest,  Commitment, 
and  WAHRANTWPthis  work. 

{A^lFarrant  to  apprehend  a  criminal. 

coftity,  to  wit : 

Whereas  A  I,  of  hath  this  day  given  informalioQ  upon  oaih, 

to  mc,  J  P,  a  justice  of  the  peace  for  the  county  of  that  od 

the  day  of  last  past,  at  the  county  of  a  cer- 

tain A  O,  of  did,  &c.  (here  describe  the  offtfua .)      fhese  aa 

therefore,  in  the  name  of  the  commonwealth,  to  require  you  lo  appre- 
hend the  said  A  O,  and  to  bring  him  before  me,  or  some  other  justice 
of  the  peace  for  the  county  of  to  answer  the  premises,  and  fur 

ther  to  be  dealt  with  according  to  law.  Given  under  my  hand  and  :>eali 
at  the  county  of  this  day  of  in  the  year 

Summon  A  W,  B  W,  &c.  as  witnesses. 

|C7*  This  warrant  may  be  directed  to  the  sheriff  or  constable,  or  to 
any  individual  by  name ;  for  a  magistrate  has  the  power  of  deputing 
constables  to  serve  warrants,  in  pleas  of  the  commonwealth. 

The  justice,  before  whom  the  prisoner  is  brought,  is  bound  imme- 
diately to  examine  into  the  circumstances  of  the  crime  alledged. 
^4  BI,  Com,  298.)  But  the  practice  of  taiiing  the  examinaiion  of  the 
prisoner,  and  of  the  witnesses,  which  was  directed  by  stat.  2  and  5 
yVi.  and  Mar.  c.  10.  is  not  pursued  in  Virginia  ;  but  so  far  as  res\>ects 
the  examination  of  the  witnesses,  the  power  has  been  transferred  lo 
the  examining  courts. 

|C7*  Witnesses  may  be  summoned,  eitlier  by  a  postscript  annexed 
lo  the  wajTant,  as  in  the  above  form  of  a  warrant,  or  by  ihe  following. 

{jB)  Summons  for  a  witness. 

cdunjy,  to  wit : 
Whereas  oath  hath  been  made  before  me,  J  P,  a  justice  of  the 
peace  for  the  county  aforesaid,  by  A  1,  that  the  store  house  of  the  said 
A  I  was  lately  broken  open,  and  sundry  goods  stolen  thereout  (or 
other  fact a^  as  the  case  is)  and  that  he  hath  good  cause  to  believe 
thAt  A  W  is  a  material  witness,  to  prove  by  whom  the  said  felony  v; a^ 
committed.  These  are  .therefore,  to  require  you  to  cause  the  siiic: 
A  W  forthwith  to  come  before  me,  to  pive  such  evidence  as  he  know^ 
concerning  the  said  offence.  Given  under  my  hand  and  seal,  Sec. 
To  to  execute. 
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(C)  Recognizance  of  the  witnesses* 

counlyi  to  wit : 

Memorandum,  that  upon  this  day  of  in  the  year 

A  W,  of  kc-  and  B  W,  of  Sec*  came  before 

me*  J  Pfl  a  justice  of  the  peace  for  the  county  aforesaid)  and  each  of 
them  of  his  pixiper  person  acknowledj^ed  himself  indebted  to  A  G, 
esquire,  governor  or  chief  tna^i^trate- of  ihc  commonwcahh  of  Vir- 
giniJi  and  \n%  successors,  in  the  sum  of  c^ollurs,  to  be  levied 

severally  of  each  of  their  goods  and  chattel,  Unds  and  tenementsj 
respectively,  to  the  use  of  the  said  co mmon wealth ;  upon  condition) 
that  if  each  of  them  do  personally  appear  before  the  commonweajth's 
jusuces  of  the  peac^;  for  the  said  county  of  on  the 

day  of  at  a  court  by  them  to  be  held,  at  the  court-house  of  the 

said  county,  for  the  examination  of  \  Oy  &c.  and  do  then  and  therein 
on  behalf  of  the  said  common  wealth,  give  such  evidence  as  heknow- 
eth  against  the  said  A  O,  concerning  the  matters  wherewith  he  is 
charged^  and  that  neither  he,  nor  either  of  them,  do  depart  without 
leave  of  the  said  court,  then  tliis  recognizance  to  be  void,  else  to  re- 
main in  full  force* 

If  the  prosecutor,  or  a  witness,  refuse  to  enter  into  a  recognizance, 
he  may  in  either  case  be  committed.     1  //a/f  586. 

{D)  Recognizance  of  the  prisoner,  <yj 

(  The  recognizance  may  &ea$  injbrm  (A)  under  title  Rbcoonizancs, 
wlih  the  Jllioivtnjr  condition  ;) 

The  condition  of  the  above  recognizance  is  such,  that  if  the  above 
bound  A  O  do  and  shall  personally  appear  before  the  commonwealth's 
justices  of  the  peace  for  the  county  of  at  u  court  to  be  held 

on  the  day  of  at  the  court-house  of  the  said  county, 

for  the  examination  of  the  said  A  CJ,  touching  a  cenain  felony  wnere* 
with  he  stands  charged,  in  ficc.  (hrrr  deaaidr  tfif*  cffence}  and  shiill  then 
and  there  do^  and  receive, ^what  shall  be  enjoined  liy  the  said  court,  ^% 

aiid  shall  not  depart  thenctJwithotitka^e  of  the  same,  then  the  above 
recofpnizance  to  be  void,  else  lo  remain  in  fuU  force  and  virtue- 

|CIP*  This  recognizance  is  not  to  be  taken,  except  where  the  pri* 
soner,  in  the  opinion  of  the  magistrate,  is  bailable :  for  which,  see 
title  ^  Bail/'    If  the  prisoner  be  not  bailjibki  he  must  be  committed* 

(E)  Afittimtis.   ■ 


W 


county 3  to  wit; 
To  the  sheriff  [or  amj  omsiabk)  of  the  said  county,  and  to  the  keeper 
of  the  JLiil  of  the  said  county. 
These  are  to  command  you,  the  said  sheriff  (cir  constabky  a»  the  cane 
nimf  te)  m  the  name  nf  the  commonwealth,  to  convey  and  deliver 
into  th*f  custody  of  the  said  keeper  of  the  said  jaiU  the  hddy  of  A  0^ 
l3tc  of  £cc.  charged  before  me  with  ficc.  {herr9  ftecijy  the  offence  pur-  . 

iicidariyj  Jbr  ivfijrh  tht   deacrifition  in   the  indie tmrnt^  under  the  title  to  Wp 

which  the   offencr:  belfmgs^  ivili  t^^eraihf  he  the  te^t  guide.)     And  yoti, 
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the  said  jailor,  are  hereby  roqiiired  to  receive  the  ^Bii  A  O  into  yow  . 
jail  aiid  custody,  and  h^m  there  safely  to  keep^  till  he  shall  thence  be 
discharged  by  due  course  of  law.    GiTeh  under  luy  hand  and  aea^ 
this  day  of  in  the  y^ar  and  in  the 

year  of  the  commonwealth. 

(F)   fVarrant  for  summoning  a  court. 

county,  towit:       ■ 

To  the  sheriff  of  the  said  coutity. 
Whereas  A  0>  late  of  &c.  was  this  day  committed  to  the  jail  of 
this  county,  by  my  warrant,  it  appearing  to  me,  that  the  feloiiioua 
offence  wherewith  he  stands  char^^cd  ought  to  be  examined  into  by 
the  county  court ;  therefore,  on  behalf  of  the  common  wealth,  1  re- 
quire you,  that  you  summon  at  least  eight  of  the  justices  of  your  said 
county  to  meet  at  the  court  chouse,  on  the  day  of  ^ 

and  then  and  there  to  hold  a  court  for  the  examination  of  the  fact,  with 
.  which  the  said  A  O  stands  charged,  atid  for  such  other  purposes  con- 
cerning the  piemises,  as  Is  by  law  required  and  directed ;  and  that 
you  have  then  there  this  waiTant.     Given,  &c. 

To  this  court  the  justice  is  to  return  the  i*ecognizance  of  the  wit*' 
nesses  and  prisoner,  if  bailed. 

(G)  Recognizance  of  boU,  where  the  prisoner  is  bound 
over  to  the  next  grand  jury. 

A  O,  of  fcc.  labourer,  B  B,  of  &c.  and  C  B,  of  &c.  severally  acknow- 
ledj^e  themselves  indebted  to  A  G,  esquire,  governor  or  chief  magis- 
trate  of  this  commonwealth*  and  his  successors^  that  is  to  say,  the 
said  A  O  in  dollars,  and  the  said  B  B  and  C  B.in 

dollars  each,  to  be  levied  of  their  several  and  respective  lands  and 
tenements,  goods  and  chattels,  to  the  use  of  the  said  commonwealth^ 
in  case  the  sajd  A  O  shall  fail  to  appear  personally,  at  a  court  to  be 
held  for  this  county,  on  {the  Jirst  day  of  the  next  quarteHif 

court)  then  and  there  to  answer  an  indictment  to  be  preferred  to  the 
grand  jury  against  the  said  A  O,  for  fietit  larceny  (or  other  qffence^^  o* 
t/ie  caac  is  whereof  he  stands  charged ;  or  in  case,  so  appearing,  he 
shall  depart  without  leave  of  the  court. 

[H)  Recognizance  of  bail,  where  the  prisoner  is  sent  for 
further  trial  to  the  circuit  fsourt^  but  isj  in  the  opinion 
of  the  court  of  examination^  bailable. 

county,  to  wit : 
Be  it  remembered,  that  on  the  day  of  in  the  year 

A  O,  of  labourer,  A  B,  of  yeoman,  and  B  B* 

of  .     yeoman,  came  before  me,  J  P,  one  of  the  commonwealth's 

justices  of  the  peace  for  the  county  of  aforesaid,  and  seve- 

rally acknowledged  themselves  to  owe,  and  be  indt^bied  to,  A  G,  esquire, 
goven:or  or  chief  magistraie  of  the  commonwealth  of  Virginia,  and 
lus  successors,  that  is  to  say,  the  said  A  O  in  {the^vi  musX 
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esacHy  corresftond  f^h  that  directed  by  the  court  of  exan^nation)  and 
the  said  A  B  and  B  B  dollars  each  lobe  respectively  le* 

▼ied  of  their  lands  and  tenements,  goods  and  chattels  ;  yet  upon  this 
condition )  that  if  the  said  A  O  shaU  make  default  in  performance  cf 
the  condition  underwritten.  V 

The  condition  of  tins  recognizance  is  such,  that  if  the  above  bound 
A  O  shall  personally  appear  before  the  judges  of  the  superior  court  of 
law,  appointed  to  be  hnlden  for  this  county,  on  the  first  clay  of  the  next 
terra,  then  and  there  to  answer  to  the  said  conimonweakh,  for  and 
concerning  (here  recite  the  offence)  wherewith  the  said  A  O  stood 
chai*ged  before  the  commonwealth's  justices  of  the  peace  for  the  said 
county  of  ^  .  at  a  court  held  for  the  examination  of  the  said  A  O9 
on  the  day  of  last  past,  who  were  of  opinion  that  the  said 

A  O  ought  to  be  tried  for  the  said  offence  in  the  circuit  court,  and  that 
he  was  by  law  bailable  for  the  same,  as  appears  to  me  of  record ;  and 
if  the  said  A  0  shall  also  then  and  there  do  and  receive  what  shall  by 
the  said  court  be  ordered  and  adjudged,  and  shall  not  depart  thence 
without  the  leave  of  the  said  court,  thenvthis  recognizance  shall  be' 
void,  else  shall  remain  in  full  force,  ^^ 

Acknowledged  before  me. 

(/)  Recognizance  of  Bail  taken  before  ajiulge  of  the  ge* 
.  ^leral  courts  after  the  offender  is  committed  to  the  circuit 
Jail. 

Be  it  remembered,  that  on  the  day  of  in  the  year 

and  in  the  year  of  the  commonwealth,  A  B,  of  and  B  B, 

of  personally  came  before  me  J  J,  one  of  the  judges  of  the  pe*- 

neral  court,  and  took  in  bail  until  the  next  circuit  court  appointed  by 
law  to  be  holden  at  one  A  O,  of  labourer,  committed  and 

now  detained  in  the  jail  of  the  said  circuit  court,  by  viitue  of  a  warrant 
under  the  hands  and  seals  of  J  P  and  J  P,  two  of  the  commonwealth's 
justices  of  the  peace  for  the  county  of  for  the  felonious,  Sec. 

(fiere  describe  the  offence)  for  which  said  offence,  at  a  court  held  by  the 
commonwealth's  justices  of  the  peace  for  th6  said  county  of  on 

the  day  of  last  past,  for  the  examination  of  the  said  A  O, 

it  was  the  opinion  of  the  said  court,  that  the  said  A  O  ought  to  be 
tried  in  the  ^itcuii  court,  and  that  he  was  by  law  bailable  for  the 
sMne,  as  appears  to  me  of  record ;  and  the  said  A  B  and  B  B  took 
upon  themselves,  each  severalty,  under  the  penalty  of  dollars 

lawful  money  <^  Virginia,  .of  the  goods  and  chattels,  lands  and  tene- 
nientsj  of  them  and  each  of  them,  to  the  use  of  the  common wealtht 
to  be  levied,  if  the  said  A  O  shall  not  personally  tippear  at  the  next 
'  circiuit  court  appointed  by  law  to  be  holden  at  to  answer  concern- 

ing the  felony  aforesaid,  according  to  the  laws  of  this  commonwealth. 

Taken  and  acknowledged  before  V 
me,  the  ddy  and  year  first  abovie  V 
.  written.  .  J 
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(J)  fTarrantfor  the  deliverance  of  a  prisoner  bailable  by 
'   laWy  but  detained  in  the  circuit  jail  for  want  of  bail. 

'  J  J,  one  of  the  judges  of  the  general  court,  to  the  keeper  of  the  jail 
of  the  superior  court  of  law,  of  county,  greeting;*     For^mucli 

as  A  O)  late  of  the  county  of  labourer,  hath  before  me  found 

sufficient  stireties  to  appear  before  the  jud8;c:s  of  the  superior  court  of 
law  of  on  the  first  day  of  the  niext  succeerlinj*  court,  to  inswet 

such  things  as  shall  then  and  there,  on  the  behalf  of  the  conimoU' 
wealth,  be  objected  against  him,  and  namely  to  the  ft^lonious,  Ice. 
(here  describe  the  offence)  {ovvrWicli  o^tnc^  the  suid  A  O  was  com- 
mitted to  the  said  jail,  by  warrant  under  the  Imnds  and  seab  of  J  P 
and  J  P,  two  of  the  justices  of  the  peace  for  the  con  my  of  (the 

court  held  for  the  examination  of  the  fact,  with  whicT^tbe  said  A  U 
stood  charged,  on  the  day  of  last  past,  at  the  said  county 

of  bcinyj  of  opinion  that  the  said  A  O  ought  to  be  iiied  for  the 

said  offence,  in  the  said  superior  court,  and  thiit  he  was  by  law  bail- 
able for  the  same,  as  appears  to  me  of  record.)  You  are  hereby  com* 
manded,  in  the  name  of  the  commonwealth,  ih;4t  ifth'/sttid  A  Q  do 
remain  in  your  said  jail,  for  the  said  cause,  and  for  none  other,  then  you 
forbear  to  detain  him  any  ion^^er,  but  that  you  deliver  him  thence,  and 
suffer  him  to  go  at  large,  and  that  upon  the  pain  that  will  thereon 
ensue.     Given  under  my  hand  and  seal,  Stc. 

|C7*  The  form  of  the  recognizance,  and  warrant  for  discbarge  of  a 
prisoner,  by  two  justices^  may  pursue  theiwo  last,  with  such  varia- 
tions as  will  readily  occur  to  jud;^es  by  whom  ihey  are  to  be  executed. 

(K)  Jllittimus  to  the  circuit  JaiL 

To  the  sheriff  of  the  county  of  and  to  the  keeper  of  the  jail  of 

the  superior  court  of  law  of  councy. 

county,  to  wit. 
Whereas,  at  a  court  held  by  the  commonwealth's  justices  q^  the 
peace  for  the  said  coui>ty  of  on  the  day  of  last  past^ 

for  the  exammation  of  A  O,  late  of  &c.  then  a  prisoner  in  the 

jail  of  the  said  county,  changed  with  the  felonious,  &c.  (here  recite  the 
offhtce)  it  was  the  opinion  of  the  said  conn  that  the  said  A  O,  for  the 
said  felony,  ought  to  be  tried  ui  the  superior  court  of  law  of  the  said 
county,  and  thei'eupon  he  was  lemar.ded  to  the  jail  of  the  county  afoit- 
sald.  as  appears  to  us  of  lecoid :  We,  J  P  and  J  P,  two  of  the  jus- 
tices of  the  ]>eacc  for  the  said  county  of  hereby  require  and 
command  yon,  the  said  sheriff,  on  behalf  of  the  common wcahh,  that 
you  forthwith  remove  the  br>dy  of  the  said  A  O  from  your  jiiil  afore- 
suid,  and  him  safely  convey  to  the  public  jail  of  the  said  superior  court 
of  law  of  county,  and  there  deliver  him  to  the  keeper  of  the 
said  public  jail,  together  with  this  prcCcpt.  And  we  authorise  and  em- 
power yon,  the  said  sheriff,  as  well  within  your  county,  as  in  all  other 
counties  throui^h  which  you  pass  with  your  said  prisoner,  legally  to 
imprtss  such  and  so  many  men,  horses,  and  boats^  as  shall.be  neces- 
sary for  the  guard  and  safe  convcyajice  of  your  said  prisoner  to  the 


Wr^ 


Digitized  by  LjOOQIC 


CRiMmALS.  213 

jail  aforesaid.  And  we  charge  and  command  you,  the  keeper  of  the 
said  public  juil  to  receive  the  said  A  O  into  your  jail  and  custody,  and 
him  there  safely  to  keep,  until  he  shall  be  thence  discharged  by  due 
course  of  law.    Given  under  our  hands  and  seals,  at  in  the  coun- 

ty of  aforesaid,  this  day  of  in  the  year  and 

in  the  year  of  the  commonweaUh. 

The  sheriff  delivering  the  firiaoner  to  the  jailor  should  take  a  receifit 
for  him  in  the  f^Mo'ming  form  : 

<  Received  into  the  public  jail  the  body  of  A  Ot  late  of,  &c  commit* 
ted  for  felony,  by  warrant  of  and  justices  of  the  peace  for 
the  county  of  and  delivered  into  my  custody  by  the  sheriff  of 
the  same  county.' 

A  K,  keeper  P  J. 
|C7*  in  consequence  of  the  change  of  the  judiciary  system,  by 
which  a  superior  court  of  law  is  to  be  held. in  each  county,  there  will 
seldom  be  occasion  to  use  the  above  precept,  the  jail  of  the  county  be* 
ing  the  jail  of  the  superior  court  of  law. 

(  jL)  Farm  of  the  valuation  made  by  two  or  more  freholders. 

We,  A  F  and  B  F,  two  freeholders  of  the  county  of  having 

been  appointed  by  the  sheriff  of  the  county  of  to  value  a  horse 

this  day  impressed  by  the  said  sheriff,  from  A  M,  of  for  the  pur- 

pose of  conveying  a  criminal  from  the  jail  of  tne  said  county  of 
to  the  jail  of  the  circuit  court,  and  having  been  first  duly  sworn  to 
appraise  the  said  horse,  do  value  him  At  dollars.    Certified  this 

day  of  &c.  A.  F. 

B.  F. 

(3/)  Sheriff's  Certificate. 

<  I  do  hereby  certify  that  I  had  a  horse,  the  property  of  A  M,  of  the 
coiinty  of  days,  for  the  purpose  of  conveying  a  criminAl,  viz.  A 
O,  from  the  jail  of  the  county  of  to  the  jail  of  the  circuit  court. 
Certified  this            day  of  A*  S.' 

(•V)  Warrant  to  convey  a  culprit  from  the  county  in 
xvhich  he  is  arrested^  to  that  in  which  the  fact  was 
committed. 

county,  to  wit. 

To  the  aheriff  of  the  said  county. 
Whereas  A  O,  late  of  labourer,  hath  this  day  been  arrested, 

and  brought  before  me  J  P)  one  of  the  commonwealth's  justices  of  the 
peace,  for  the  said  county  of  on  suspicion  of,  &c.  {here  recite  the 

<^ence)  (or  charged  on  oath  by  Kl^of  vdth  &c.  as  the  case  may 

be)  and  it  appearing  to  me  that  the  offence,  wherewith  the  said  A  O 
stands  chai*ged,  was  committed  in  the  county  of  .    These  are 

therefore  to  command  and  require  you,  in  the  name  of  the  common- 
wealthj  forthwith  to  convey  the  said  A  O  to  the  said  county,  and  there 
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deliver  lum  to  some  justice  of  tfie  peace  for  the  said  coutity,  to  be  dealt 
with  as  the  law  directs.     Given  under  my  hand  and  seal|  this 
day  of         in  the  year,  &c. 

/    ,  '  (O)  Receipt  of  the  Magistrate. 

couhty«  to  wit. 
This  is  to  certify  that  A  S,  sheriff  of  the  county  of  did  this 

day  bring  before  me  J  P,  a  justice  of  the  peace  for  the  county  of 
a  certain  A  O,  late  of  &c.  arrested  in  the  said  county  of 

on  suspicion  of  felony,  and  by  warrant  from  J  P,  one  of  the  justices  of 
the  peace  for  the  said  county i  directed  to  be  conveyed  to  some  justice 
of  the  peace  in  this  county,  it  appearing  to  the  said  J  P,  that  the  fact, 
wherewith  the  said  A  O  was  charged  was  committed  in  this  county. 
And  I  do  also  certify,  that  the  distance,  in  my  opinion,  which  the  said 
A  O  was  conveyed  by  the  said  A  S,  is  miles.    Given,  &c. 

(P)  Order  of  justices  to  impress  a  guard  for  a  Jail.  {See 
1  Hev.  Codcjp.  76.  sect.  17.) 

county,  to  wit* 

Whereas  J  R,  keeper  of  the  circuit  jail  at  F,  hath  given  informa- 
tion unto  us,  J  P,  and  K  P,  two  of  the  justices  of  the  peace  for  the 
county  of  aforesaid,  that  the  said  jail  is  insufficient  for  the  safe- 

keeping of  the  prisoner  (or  prisoners)  now  committed  thereto,  and 
hath  made  applicatioD  to  us  for  our  warrant  to  authorise  the  impres- 
sing of  a  sufficient  guard  for  that  purpose.  These  are,  therefore,  to 
autliorise  the  said  J  R  to  impress  such  a  number  of  guards,  as  wiU  be 
sufficient  to  keep  tofely  the  prisoner  (or  prisoners)  now  committed  to 
his  care  ;  and  for  so  doing  this  shall  be  his  warrant.    Given,  Sec. 

IC?*  For  proceedings  on  the. trial  of  slaves,  see  titles  Slaves  tn4 
Clerot. 

CUUSINO,  See  SwBARtMO. 

Debt,  (Jbr  suma  under  twenty  doilara)  See  Warrants. 
DEBToiKi,aA«co72rft;?g',  See  Attachmrnt. 
Debtors  insolvent,  (See  Insolvents.) 
Deceit,  See  Cheats. 


DEODAND. 


DEODAND  (from  deodandumy  i.  e.  given  to  God)  is  when  any 
moveable  thing  inanimate,  or  beast  animate,  doth  move  to,  or  cause 
the  untimely  death  of  any  reasonable  creature,  by  mischance,  Avithout 
the  will  or  fault  of  himself,  or  of  any  other  person.  3  /w«r,  57.  I  BI. 
Com,  300. 
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As  this  aiAqcct  existed  cmder  the  comiBOO  ^aw,  it  miRbt  be  inipro- 
per  to  pass  it  over  in  silence ;  though  it  seems  to  be  virtually  abolished 
by  the  moth  article  of  the  constitution  of  tbia^  state,  i  shall^  however, 
only  observe,  that  it  originated  in  the  pious^  though  ridiculous,  super- 
stition of  our  European  ancestors,  who,  while  they  believed  that  re- 
niissjDn  of  sins  might  be  obtained  for  the  souls  of  the  deceased,  ap- 
propriated the  instrument  which  occasioned  an  untimely  death  to  the 
purchase  of  masses,  for  the  use  of  the  soul,  thus  prematurely  hurried 
out  of  existence.  But  this  deodand  being  forfeited  to  the  king's 
almoner,  to  be  applied  by  him  to  those  pious  uses,  it  was  soon  con- 
sidered as  one  of  the  casual  revenues  of  the  crown,  and  by  the  king 
granted,  as  other  franchises,  to  lords  of  manors  Thus  is  this  infa- 
mous practice  continued  to  this  day  in  England,  by  the  king  and  those 
lords  to  whom  the  right  of  deodands  was  granted,  as  a  mean  to  rob 
the  widow  and  orphan  of  the  deceased  person's  property,  when  the 
I'eason  for  doing  it  had  long  ceased.  The  juries,  however,  of  late  have 
greatly  discountenanced  this  business,  by  finding  some  very  inconsi- 
derable part  of  the  property  (as  the  wheelof  a  waggon,  Sec.)  the 
cause  of  the  death  ;  and  as  no  forfeiture,  in  this  case,  can  accrue,  till 
the  coroner's  inquest  has  found  that  the  object  occasioned  the  deaths 
consequently  no  part  is  forfeited  except  that  so  found. 

DisoKderlt-housss,  See  Lxwdmxss. 

Distress,  Sec  JIekts. 

Doors  brkakiro  open,  See  Arrest. 

Dower,  See  Forfeiture. 

Driver,  See  Cattle. 

Drunkemmxss,  See  Swearivo. 

DuELLiito,  See  Homicide. 
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*  Any  person,  who  shidl  be  a  candidate  for  any  oounty  or  senatorial 
dbtrict,  to  serve,  if  elected,  in  the  General  Assembly,  who  shall  direct* 
ly  or  indirectly  give,  or  agree  to  give,  any  eleaor  or  pretended  elector, 
money,  meat,  drink,  or  other  reward,  in  order  to  be  elected,  or  who 
shall  treat  directly  or  indirectly,  being  a  candidate  for  such  or  any  othec 
county,  city,  borough,  or  district,  upon  due  proof  thereof,  to  either 
house,  shall  be  expelled,  and  disabled  to  be  re-elected  during  the 
term  of  three  years :  Frovidedj  That  nothing  herein  contained  shall 
be  so  construed  as  to  prevent  any  candidate  from  his  tisual  intercourse 
of  friendship  with  his  neigbbourst  at  hb  own  house/  I  Brv,  Code^ 
p.  389, 

<  Any  candidate,  or  other  ^rson  in  hia  behalf,  who  shall  directly  or 
indirectly  give^  or  agree  ta  giv6>  any  elector  or  pretended  elector,  mo- 
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ne^i  meat,  drink}  or  other  ffeward»  in  order  to  be  elected,  or  for  iHKving 
been  elected  a  representative;  of  this  commonwealth  in  Congressy 
sliall  forfeit  and  pay  fifteen  hundred  dollars  for  each  offencey  to  be  re- 
covered >viih  co:>ts,  by  action  of  debt»  to  the  use  of  any  person  who 
will  sue  for  the  same.'  1  Rfv»  Code^  p.  57. 
Kmbracjkrt,  See  Maimtsmamcb. 


ESCAPE. 


AN  escape  is»  where  one  that  is  arrested  gaineth  his  liberty  before 
he  is  delivered  by  course  of  law.  Terms  de  la  ley.  Escapes  are  of 
three  kinds.  1st.  By  a  person  who  hath  the  offender  in  his  custody ; 
this  is  properly  csUmI  an  cMcufie.  2d.  Caused  by  a  stranger ;  this  is 
commonly  called  a  rescue*  Sd.  By  the  party  himself;  either  without 
force,  which  is  simply  an  escape,  or  with  force*  which  is  ftrison  break- 
ing. Reacoua  and  /iruton  breaking  are  treated  of  under  their  respective 
titles,  and  tliis  dtle  treats  only  of  escapes  properly  so  called.  Con- 
cerning which  will  be  shewn, 

/.  Of  escape  by  the  party  himself.  IL  Escape  suffered 
by  a  private  person.  III.  Escape  suffered  by  an  of- 
ficer. IF.  What  is  a  voluntary^  and  what  a  negligent 
escape.  V.  Concerning  the  retaking  of  a  person  es- 
caped. VL  Indictment  for  an  escape.  VIL  Trial 
and  conviction  for  an  escape.  Fill.  Punishment  of 
an  escape.  IX.  Of  escapes  in  civil  cases*  X.  Escape 
warrants. 

h  OF  ESCAPE  BY  THE  PARTY  HIMSELF. 

As  all  persons  arc  bonnd  to  submit  themselves  to  the  judgment  of 
the  law,  and  to  be  ready  to  be  justified  hy  it ;  whoever  in  any  case  re- 
fuses to  undergo  that  imprisonment  which  the  law  thinks  fit  to  put 
opon  him,  and  frees  himself  from  it  by  any  artifice,  before  such  time 
•ft  he  is  delivered  by  due  course  of  law,  is  guilty  of  a  high  contempt, 
punishable  with  fine  and  imprisonment.     Ifaw.  B,  2.  c.  17,  sect.  5. 

But  escape  committed  by  the  party  himself  bek>ngs  more  properly 
to  the  title  rBisoif  bheakino. 

IL  ESCAPE  SUFFERED  BY  A  PRIVATE  PERSON. 

It  seeips  to  be  a  good  general  rule,  that  wherever  any  person  hath 
another  lawfully  in  custody,  whether  upon  an  arrest  made  by  himself 
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or  by  anodkMT,  he  b  gmlty  of  an  es<^p«»  if  heouffer  him  to  go  at  large^ 
|>efore  he  hath  discharged  hinaaeH'  of  hini)  by  delivering  him  ovtr  to 
aome  other,  who  by  law  ought  to  have  the  custody  of  him.  Haw,  B.  3, 
c.  30.  sect.  1. 

,  And  the  Jaw  is  generally  the  same  in  relation  to  escapes  suffered  by 
private  persons,  as  by  officers.  See  Haw,  3-  3.  c.  20.  and  i  Mev.  Code^ 
p.  106.  sect.  39. 

III.    ESCAPE  SUFFERED  BY  AN  OFFICER. 

In  order  to  make  an  escape,  there  must  be  an  actual  arrestf  and 
therefore,  if  an  officer,  having  a  warrant  to  arrest  a  man,  see  hxm  shut 
up  in  a  house,  and  challenge  him  as  his  prisoner,  but  nev^rj|ctuaUy 
have  him  in  his  custody,  and  the  party  get  free,  the  officefi^miot  be  ' 
charged  with  an  escape.  Naw.  B.  2^  c.  19.  sect.  1. 
'  And  as  there  must  be  an  actual  dvrest,  such .  amst  must  be  also 
justifiable;  for,  if  it  be  either  for  a  supposed  crili^^Vhere  no  such 
crim^e  wfis  committed,  and  the  party  neither  indi^itd  nor  appealed, 
or  for  such  a  slight  suspicion  of  an  actual  crime,  and  by  such  an  irre- 
gular mittimus  as  will  neither  justify  the  arrest  or  imprisonipent,  the 
officer  Is  not  guilty  of  an  escape,  by  suffering  the  prisoner  to  goiit 
large.    Ibid.  sect.  9. 

And  as  the  imprisonment  must  be  justifiable,  so  it  must  be  abo  for 
a  criminal  offence.    Tbid,  sect.  3. 

Also,  if  a  prisoner  be  acquitted,  and  detained  only  for  his  fees,  it  will 
not  be  criminal  to  suffer  him  to  escape,  though  the  judgment  were^ 
that  he  be  discharged^  paying  hia/eea^  so  that  till  they  be  paid  the  first 
imprisonment  conthiued  lawful  as  before  ;  for  inasmuch  as  he  is  de- 
tained, not  as  a  cnminal,  but  only  as  a  debtor,  his  escape  cannot  be 
more  criminal  than  that  of  any  other  debtor.  Yet,  if  a  person  con- 
victed of  a  crime  be  condemned  to  imprisonment  for  a  certain  time^ 
and  also  till  he  pay  hia  fees^  and  he  escape  aRer  such  time  is  elapsed, 
without  paying  them,  perhaps  such  escape  may  be  criminal,  for  that 
it  was  part  of  the  punishment  that  the  imprisonment  be  continued 
till  the  fees  should  be  paid ;  but  it  seems  that  this  is  to  be  intended 
where  the  fees  are  due  to^ther6%s  well  as  to  the  jailor*  for  otherwise 
the  jailor  will  be  the  only 'offerer  by  the  escape,  and  it  will  l)e  bard 
to  punish  him  for  suffering  an  injury  to  himself  only,  in  the  non- 
payment of  a  debt  in  his  power  to  release*     Haw.  B.  3.  c.  19.  sect.  4. 

Also,  it  is  an  escape  in  some  cases,  to  suffer  a  prisoner  to  have 
greater  hberty,  than  by  the  law  he  ought  to  have ;  as  to  admit  a  per- 
son to  bail,  who  by  law  ought  not  to  be  bailed,  but  to  be  kept  in  close 
custody.     Ibid.  sect.  5. 

So,  if  a  jftilor  or  other  officer  shall  licence  his  prisoner  to  go  abroad 
for  a  time,  and  to  come  again ;  this  is  an  escape,  because  the  prisoner 
is  found  out  of  the  bounds  of  his  prison,  though  the  prisoner  return 
again,  according  as  he  shall  be  prescribed.    DaU,  c.  1 59, 

\i  the  jailor  so  closely  pursues  the  prisoner  who  flies  from  bira,  that 
he  retakes  him,  without  losing  sight  of  him,  the  law  looks  on  the  pri- 
soner  so  far  in  his  power  all  the  time,  as  not  to  adjudge  such  a  flight 
to  amount  at  all  to  an  escape ;  but  if  the  jailor  once  lose  si^ht  of  the 
prisoner^  and  afterwards^  retake  him^  he  seems  in  sti  ictness  to  be 
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guilty  of  an  escape*  And  if  he  he  kill  him  in  the  panuity  he  is  in 
like  manner  guilty  of  an  eacapet  though  he  never  lost  sight  of  him» 
and  could  not  otherwise  take  him ;  because  the  public  justice  is  not  so 
well  satisfied  by  the  killing  him  in  such  an  extrajudicial  manner.  Haw 
B.  2.C.  19.  sect.  6. 

IV.    WHAT  IS  A  VOLUNTARY,  AND  WHAT  A  NEGLI* 
GENT  ESCAPE. 

Wherever  an  officer,  who  hath  the  custody  of  a  prisoner,  charged 
with  and  guilty  of  a  capital  offence,  doth  knowingly  give  him  his  liber- 
ty, with  an  intent  to  save  him  from  his  trial  or  execution,  this  is  a 
voluntary  escape.    Haw,  B.  3.  c*  19.  sect.  10. 

A  negligent  escape  is,  when  the  party  arrested  or  imprisoned  doth 
escape,  against  the  will  of  him  that  arrested  or  imprisoned  him,  and 
is  not  freshly  pursued  and  taken  again,  before  he  hath  lost  the  sight  of 
him.    Dait.  c,  1.59. 

If  the  constable  or  other  officer  shall  vduntarily  suffer  a  thief,  bang 
in  his  custody,  to  go  into  the  water  to  drown  himself,  this  escape  ia 
felony  in  the  constable,  and  the  drowning  is  felony  in  the  thief.  Other- 
wise, if  the  thief  shall  suddenly,  without  the  assent  of  the  constables 
kill,  hang,  or  drown  himself  this  is  but  a  negligent  escape  in  the  con- 
suble.    Md. 

V.    CONCERNING  THE  RETAKING  OF  A  PERSON 
ESCAPED. 

If  an  officer  hath  arrested  a  man  by  virtue  of  a  warrant,-  and  then 
taketh  his  promise  that  he  will  come  again,  and  so  letteth  him  go ;  the 
officer  cannot,  after  arrest,  take  him  again  by  force  of  his  former 
warranty  for  that  this  was  by  the  consent  of  the  officer.  But  if  he  return, 
and  put  himself  again  under  the  custody  of  the  officer,  it  seems  that 
it  may  be  probably  argued,  that  the  officer  may  lawfully  detain  him, 
and  bring  him  before  the  justice  in  pursuance  of  the  warrant.  Da£t, 
c.  169.     Haw.  B.  3.  c.  13.  sect.  9. 

But  if  the  party  arrested  had  escaped  of  his  own  wrong,  without 
the  consent  of  the  officer,  now,  upolf  fresh  suit,  the  officer  may  take 
him  again  and  again,  so  often  as  he  escapeth,  although  he  were  out 
of  view,  or  that  he  shall  fly  into  another  town  or  county,  and  bring 
him  before  the  justice,  upon  whose  warrant  he  was  first  arrested. 
Valt,  c.\69. 

And  it  is  said  generally,  in  some  books,  that  an  officer,  who  hath 
nep^ligently  suffered  a  prisoner  to  escape,  may  retake  him  wherever 
he  finds  him,  without  mentioning  any  fresh  pursuit ;  and  indeed,  since 
the  liberty  gained  by  the  prisoner  is  wholly  owing  to  his  own  wrong, 
there  seems  to  be  no  reason  he  should  take  any  manner  of  advantage 
from  it.     Haw.  B.  2.  c.  19.  sect.  12. 

And  wherever  a  person  is  lawfully  arrested  for  any  cause,  and  after, 
wards  escapes,  and  shelters  himself  in  a  house,  the  doora  may  be 
broke  open  to  take  him,  on  refusal  of  admittance.  Haw.  B.  2.  c.  14. 
sect.  9. 

It  is  perhaps  the  better  opinion,  that  wherever  a  prisoner,  by  the 
negligence  of  his  keeperi  gets  ao  far  out  of  his  power,  that  the  keeper 
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loses  sight  of  him,  the  keeper  is  panishable  for  the  escspOi  notvrith- 
standing  he  retook  him  immediately  after.  And  it  is  clear  that  he 
cannot  excuse  himself  from  an  escape,  by  kilBng  a  prisoner  in  the 
pursuit,  thoui^h  be  could  not  possibly  retake  himt  but  must  in  such 
case  be  content  to  submit  to  such  punishment^  as  his  negligence  shall 
appear  to  deserve.    Ham.  B.  2.  c.  19.  sect.  1 3. 

VL    INDICTMENT  FOR  AN  ESCAPE- 

It  seems  clear  that  every  indictment  (A)  for  an  escape,  whether 
negligent  or  voluntary,  roust  expressly  shew,  that  the  prisoner  was 
actually  in  the  defendant's  custody  for  such  a  crime,  and  that  he  weht 
at  large.  And  if  for  a  voluntary  escape,  that  the  defendant  feloniously 
and  voluntarily  suffered  him  to  go  at  large ;  and  must  set  forth,  not 
the  felony  in  general,  but  the  particular  kind  of  felony.  But  it  seems 
questionable,  whether  such  certainty,  as  to  the  nature  of  the  crime, 
be  necessary  in  an  indictment  for  suiegligent  escape ;  for  that  it  is  not 
material  in  thb  case,  whether  the  person  who  escaped  were  guilty  or 
not.     Haw*  B.  2.  c.  19.  sect.  14.     Ibid.  c.  35.  acct.  66. 

VII.    TRIAL  AND  CONVICTION  FOR  AN  ESCAPE. 

If  the  prisoner  be  of  recotxi  in  a  court,  and  the  jailor,  being  calledf 
cannot  give  an  account  where  he  is,  that  is  a  conviction  of  an  escape ; 
but  seems  not  a  conviction  of  a  voluntary  escape  %  unless  the  jailor 
confesseth  it.  And  the  jsdlor  may  be  fined  in  such  a  case  ;  but  not 
convicted  of  felony,  without  indictment  or  presentment.  1  Haie  603^ 
599. 

And  it  seems  to  be  cjear,  that  a  keeper,  who  voluntarily  suffers 
another  to  escapei  who  was  in  hu  custoidy  for  felony,  cannot  be  ar* 
raigned  for  such  an  escape  as' for  felony,  until  the  principal  be  attaint* 
ed,  for  that  the  felony  of  the  prisoner  shall  not  be  tried  between  the 
commonwealth  and  the  keeper,  because  the  prisoner  is  a  stranger 
thereunto,  yet  }ak  may  be  indicted  and  tried  for  a  misprision,  before 
the  attainder  of  the  principal  offender.  Haw.  B.3.  c.  19.  sect.  26* 
2 /n«^591,592. 

VIII.    PUNISHMENT  OF  AN  ESCAPE. 

If  a  felon  escapes  before  an  arrest,  it  is  not  punishable  in  him  as 
felony;  but  for  the  flight,  he  forfeits  his  goods,  wh^n  presented. 
Sutnm.  111. 

If  a  private  person  ai  .*est  a  felon,  and  he  escape  by  foixe  from  him, 
the  township  shall  be  amerced,  but  it  seems  it  excuseth  the  party, 
because  he  cannot  ridse  power  to  assist  him ;  bui  if  a  constable  or  other 
officer  hath  the  custody  of  a  prisoner,  bringing  him  to  the  jail,  it  seems 
that  a  simple  escape,  by  the  rescue  of  the  prisoner  himself*  doth  not 
wholly  excuse  him,  because  he  may  take  sufficient  strength  to  his 
assistance.     \  Hale  60 \\ 

Wherever  a  person  is  found  guilty  upon  an  indictment  or  present- 
ment, of  a  negligent  escape  of  a  criminal  actually  in  his  custody,  he 
is  punishable  by  fine  and  imprisonment,  according  to  the  quality  of 
the  oSbnce.     1  Htle  «00,  ^4<    Haw.  B*  9«  t,  19.  sect.  3 1 « 
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And  it  scent  to  b^  the  better  opinion,  that  th«  sheriff  Is  lu  nmcli 
liable  to  answer  for  a  negligent  escape  suffered  by  bis  bailiff,  aBif  he 
bad  ActoiUy  suffertrd  it  himself,  and  that  the  court  may  charge  the 
sheriff  or  baihff  for  such  an  escape ;  and  if  a  deputy  jailor  be  not  sufli- 
wni  to  answer  a  negligent  escape,  his  principal  must  answer  for  him. 
Bid,  sect.. 2 9. 

If  a  prisoner  for  felony  break  the  jail,  this  seems  to  be  a  negli- 
gent escape  in  the  jailor,  because  there  wanted  either  that  due  strength 
in  the  jail,  that  should  have  secured  him,  or  that  due  vigilance  in  the 
jailor  or  his  officers,  to  have  prevented  it ;  and  therefore  it  is  lawful 
foi  the  jailor  to  hamper  them  with  irons  to  prevent  their  escape,  for 
If  a  juijor  might  not  be  punished  for  this  as  a  negiiKcpt  escape,  they 
would  be  careless  either  to  secure  their  prisoners,  or  to  retake  them 
that  escape.     I  Hale  601. 

h  Beems  to  be  generally  agreed,  that  a  voluntary  escape,  suffered 
by  an  officer,  amounts  to  the  same  kind  of  crime,  and  is  punishable  in 
the  same  degree,  as  the  offence  of  which  the  party  was  guilty,  and  for 
which  he  was  in  custody,  whether  it  be  treason,  felony,  or  trespass, 
liawi  B.  2.C.  Id.  sect.  22. 

But  yet  a  voluntary  escape  is  no  felony,  if  the  act  done  were  not 
felony  at  the  time  of  the  escape  made,  as  in  case  of  a  naortal  wound 
given,  and  the  party  not  dying  till  after  the  escape ;  but  the  officer 
may  be  fined  to^the  value  of  his  goods.    DaU,  c.  159. 

Also,  a  voluntary  escape,  suffered  hj  one  who  wrongfully  takes  upon 
him  the  keeping  of  a  jail,  seems  to  be  punishable  in  the  same  man- 
ner us  if  he  was  never  so  rightfully  intitled  to  such  custody  ;  for  that 
the  Clime  is  in  both  cases  of  ttie  same  ill  consequence  to  the  public ; 
and  diere  seems  to  be  no  reason  that  a  wrongful  officer  should  have 
greater  favour  than  a  rightful,  and  that  for  no  other  reason  but  because 
he  IS  a  wrongful  one.     Haw,  B.  2,  c.  19.  sect.  23. 

But  it  seemeth  to  be  clear,  that  no  one  is  punishable  as  for  felony, 
for  the  voluntary  escape  of  a  felon,  but  the  person  who  is  actually 
guUty  of  it ;  and  therefore  that  the  principal  jailor  is  only  fineable  for 
u  vo]t]ntary  escape  suffered  by  his  deputy  ;  for  that  no  one  shall  suffer 
CHj>iiaily  for  the  crime  of  another.     Ibid.  sect.  27. 

And  therefoi-e,  althoutrh  in  all  civil  causes  the  sheriff  is  to  be  re- 
sp'ii>sible,  or  the  jailor  at  election,  yet  if  the  jailor,  do  voluntarily  suffer 
a  r^  Ion  in  his  custody  to  escape  ;  this,  inasmuch  as  it  reacheth  Xx^Wky 
is  fLl^ny  only  in  the  jailor  that  was  immediately  trusted  with  the  cus- 
ti>flvi  and  not  in  the  sheriff      I  Half  597. 

And  whoever  de  facto  occupies  the  office  of  jailor  is  liable  to  answer 
fi>r  ^n  escape;  and  it  is  not  material  whether  his  title  to  the  office  be 
legal  or  not      Hav),  B.  2  c.  19.  sect.  28 

Tt\e  escape  must  be  voluntarily  permitted  in  him  that  permitted  it, 
which  could  not  be  in  the  high  sheriff,  though  it  were  such  in  the 
jajirjr,  for  he  was  not  privy  to  it  and  therefore  could  not  do  it  feloniously ; 
bill  it  was  a  neirligent  escape  in  him,  in  trusting  such  a  person  with 
the  custody  of  his  prisoners  that  would  be  false  to  his  trust,  and  there- 
fore the  sheriff  shall  pay,  but  not  corporally  suffer,  for  the  miscarriage 
ofUis  jailor.      I /fa/<r  597,^598. 

But,  although  the  felony  for  which  a  man  is  ccmmitted  be'not  within 
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^^i^SF'  T^  ^^^  pertoB  who  ▼oluntarlljr  sufPeffl  Mm  to  escape  shill  have 
the  benefit  of  clergy.     1  ffale  599, 

IX.    OF  ESCAPES  IN  CIVIL  CASES. 

:  The  pi'oceedings  on  escapest  in  civil  cases,  are  directed  bj  Virginia 
laws.     1  Bcv»  C^y  ch.  79.  p.  1 18.  which  see. 

X.    ESCAPE  WARRANTS. 

1.  In  civil  cases. 

(  Where  the  defendant  Vfoa  conwntted  on  an  execution,) 

To  all  sherifSsy  mayors,   sergeants,  bailifTs,   and  constables,  within 

the  commonwealth  of  Vit'ginia. 

to  wit :  ' 

Complaint  being  this  day  made  to  me,  upon  oath,  by  T  J,  of  Sec. 

that  J  D,  vho  was  charged  in  execution,  in  the  jail  of  the  said  county 

(or  ftrithin  the  bounds  of  the  jail  (f  this  county)  at  the  suit  of  A  C,  8cc. 

{Jiere  mention  the  eeveral  executions  fiarticulariy)  did,  on  or  about  the 

day  of  last  past,  escape  out  of  the  said  jail  (orfiriaon 

bounds)  and  is  now  going  at  large.  These  are  therefore,  in  the  name 
of  the  commonwealth,  to  ne^^ire  you,  and  erery  of  youi  in  your  re- 
spectire  counties,  cities,  towns,  and  precincts,  to  seize  and  retake  the 
said  J  D,  and  him,  so  retaken,  to  commit  to  the  prison  where  debtors 
are  usually  kept,  in  the  county  where  he  is  so  retaken,  and  deliver 
him  to  the  keeper  thereof,  together  with  this  warrant ;  hereby  com- 
manding and  requiring  the  said  keeper  to  receive  the  said  J  D,  and 
him  safely  to  keep  in  the  saitf  jail,  without  bail  or  mainpi^ise,  until 
satisfaction  be  made  to  the  said  A  C,  for  the  said  debt  and  costs,  or 
until  he  be  thence  delivered  by  due  course  of  law :  and  to  return  this 
warrant  to  the  court  of  the  said  county  of  pursuant  to  the  act 

of  the  General  Assembly  in  that  case  made  and  provided.  Given 
under  my  hand  and  seal,  &c« 

(on  MESNE  PROCESS.)  « 

If  the  escafis  was  upon  mesne  ftrocess,  then  say  : 
Complednt,  fcc.  by  J  S,  under  sheriff  of  the  said  county,  that  J  D, 
who  was  committed  to  the  jail  of  the  said  county,  for  want  of  bail,  at 
the  suit  of  A  C,  kc.  {here  recite  the  cause  faction)  did,  on  or  about  the 
.  day  of  last  past,  make  his  escape  out  of  the  jail  of 

the  said  county,  and  is  now  going  at  large.  These  are,  kc.  (as  in  the 
other  precedent  to  jail ;  and  then  add)  until  a  certificate,  under 

the  hand  of  the  clerk  of  the  court  of  the  said  county,  that  the  said 
J  D  hath  given  bail  in  the  said  suit,  be  delivered  to  you,  and  to  return, 
Bcc  as  b^ftre. 

This  warrant  may  be  executed  at  any  time  or  place. 

2.  Escape  ^arrant  against  a  criminal. 

to  wit  i         - 
J  P,  one  of  the  commonwealth's  justices  of  the  peace  for  the  said 
'    county,   to  all  sheriffs,   mayors,  bailiffs,  constablesy  and  headbo- 
roughs,  within  the  commonwealth  of  Virginia. 
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Whereu  complaint  is  made  to  me  this  day,  upon  the  ocrtb  of  A  W, 
that  A  Of  labourer*  who  was  lately  committed  to  the  jail  of  the  said 
county  of  by  warrant  from  J  P,  a  justice  of  the  peace  of  tho 

said  county^  on  suspicion  of  felony,  did,  on  the  day  of 

last  past,  forcibly  escape  from  the  said  jail,  and  is  now  going  at  large* 
These  are  therefore,  in  the  name  of  the  commonwealth,  to  require 
youK  and  every  of  you,  in  your  respective  counties,  cities,  towns,  and 
precincts,  to  make  diligent  search,  by  way  of  hue  and  cry,  for  the  sa^d 
A  O,  and  him  havii^i;  found,  to  sieze  and  retake,  and  safely  conveyy 
or  cause  him  to  be  safely  conveyed,  to  the  jail  of  the  said  county  of 
there  to  be  kept  until  he  shall  be  thence  discharged  by  due 
course  of  law.     Given  under  my  hand  and  seal,  &c. 

{ji)  Indictment  against  a  constable  Jbr  an  escape. 

county,  to  wit: 
The  jurors,  &c.  upon  their  oaths  do  presenty  that  on  the 
day  of  in  the  year  and  in  the  year  of  the  com- 

monwealth, at  in  the  county  aforesaid,  one  A  I,  of 

came  before  J  P,  then  and  yet  one  of  the  justices  of  the  common- 
wealth, assigned  to  keep  the  peace  in  the  said  county  ;  and  the  said 
A  I  did  then  and  there  upon  his  oath,  b^ohe  the  same  justice  charge* 
accuse,  and  give  information  against  one  A  O,  of  aforesaidf 

in  the  county  aforesaid,  yeoman,  for  a  certain  felony,  in  feioniouslyt 
&c.  (here  deacribe  the  offence)  at  in  the  said  county.     Where- 

upon the  said  J  P,  the  justice  aforesaid*  did  then  and  there,  to  wit,  at 
aforesaid,  in  the  county  tibresaid,  make  a  certain  warrantf 
under  bis  hand  and  seal,  in  due  form  of  law^  directed  to  the  constable 
of  aforesaid,  in  the  county  aforesaid,  thereby  commanding 

him  to  bring  the  body  of  the  said  A  O  before  the  said  J  P,  to  answer 
to  such  mattera  and  things  as  should  be  allcdged  against  him,  touching 
the  said  felony.  Which  said  warrant  afterwards,  to  wit,  on  the  same 
day  and  year  above  mentioned,  at  aforesaid,  in  the  county 

aforesaid,  was  delivered  to  one  AC,  then  bein^c  constable  ^f 
in  the  said  county,  in  due  form  of  law,  to  be  executed ;  by  virtue  of 
which  said  waiTant,  the  said  A  C,  afterward,  to  wit,  on  the  said 
day  of  in  the  year  aforesaid,  at  aforesaid,  in  the  said 

county,  did  take  and  arrest  the  body  of  the  said  A  O,  and  him  the  said 
A  O  in  his  custody,  for  the  cause  aforesaid,  had.  Nevertheless,  the 
said  A  C,  of  aforesaid,  in  the  county  aforesaid^  yeoman,  after- 

wards, to  wit,  on  the  said  day  of  in  the  year  aforesaid^ 

the  duty  of  his  office  in  that  part  not  regarding,  at  aforesaid, 

in  the  county  aforesaid,  unlawfully  and  negligently  did  permit  the  said 
A  O  to  escape,  and  go  at  large,  out  of  the  custody  of  him  the  said 
A  C,  to  the  great  hindrance  of  justice,  in  contempt  of  the  laws  of  this 
common  wealth)  and  against  the  peace  and  dignity^  the  common- 
wealth. .    4 
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ESTRAYS. 

/.  lFha.t  shall  be  deemed  estrays.  11.  The  mode  of  pro- 
ceeding on  taking  up  estrays.  III.  Adjudications  on  this 
subject.    IV.  Precedents. 

I.    WHAT  SHALL  BE  DEEMED  ESTRAYS. 

ESTRAYS  are  such  valuable  animals  as  have  abandoned  the  pas- 
tures and  lands  of  their  proprietors,  and  are  found  wandering  on  the 
lands  of  others,  where  the  owner  is  not  known. 

Any  beasts  may  be  estrays,  that  are  by  nature  tame,  or  reclaimable^ 
and  in  which  there  is  a  valuable  property,  as  sheep,  oxen,  swine,  and 
horses,  which  we  in  general  call  cattle.     I  BL  Com,  298. 

But  animals,  upon  which  the  law  sets  no  value,  as  a  dog  or  cat,  and 
animals,  /er^  natura^  as  a  bear,  or  wolf,  cannot  be  considered  as  es- 
trays.    Ibid, 

IL    THE  MODE  OF  PROCEEDING  ON  TAKING  UP 
ESTRAYS. 

Any  person,  by  himself  or  agent,  may  take  up  an  estray  on  his 
own  land,  and  shall  forthwith  giye  information  thereof  to  a  justice  of 
the  county,  who  shall  issue  his  warrant  to  three  disinterested  free- 
holders of  tlie  neighbourhood,  commanding  them,  having  been  first 
duly  sworn,  to  view  and  appraise  such  estray,  and  certify  the  valua- 
tion tinder  their  hands,  together  with  a  particular  description  of  the 
kind,  marks,  brand,  stature,  colour,  and  age ;  which  certificate  the 
justice  shall  transmit  to  the  clerk  of  the  county  within  twenty  days, 
who  shall  enter  it  in  a  b(iok  to  be  kept  for  that  purpose,  and  receive 
ten  pounds  of  tobacco,  to  be  paid  down  by  the  takcr-up.  1  Rev,  Codcy 
p.  18.  sect.  1. 

3.  The  clerk  shall  cause  a  copy  of  every  such  certificate  to  be  pub- 
licly affixed  at  the  door  of  his  court-house,  6n  two  several  court  days 
next  after  he  receive  the  same,  for  which,  and  a  certificate  thcreoi^ 
he  shall  likewise  receive  ten  ]x>unds  of  tobacco. 

3.  If  the  valuation  is  under  twenty  shillings*  and  no  owner  appears, 
till  notice  has  been  twice  published  as  aforesaid,  the  property  is  th«n 
vested  in  the  owQer*of  the  land  on  which  the  estray  was  uken ;  if  it 
exceeds  twenty  shillings,  the  owner  shall,  within  three  months  after 
the  appraisement,  cause  a  copy  of  the  certificate  and  notice  toibe  pub* 
lished  in  any  newspaper,  printed  nearest  where  tlie  estray  was  taken 
up,  three  times  (2  Rev.  Codc^  p.  28.)  with  notice  of  the  place  where 

Digitized  byLaOOQlC 


224  ESTRATS. 

the  entry  is,  for  which  the  printer  may  demand  four  shiUja^a  for  each 
estray ;  and  if  no  owner  appean  within  a  year  and  a  flay  after  pubtica- 
tion,  the  property  ia  Tested  in  the  owner  of  the  lands  whereon  it  was 
taken.  But  the  former  owner  in  either  case  may,  at  any  time  within 
-five  years  afterwards,  upon  proving  his  property,  demand  and  recover 
Ihe  valuation  m<xiey)  deducting  therefrom  the  clerk's  and  printer's 
fees*  and  five  shillings  for  every  horse,  or  head  of  neat  cattle,  and  one 
shilling  for  every  other  beast. 

[In  every  case  where  the  owner  of  an  estray  shall  demand  the  va- 
luation money  therefor,  or  receive  the  estray,  he  shall,  besides  paying 
thereout  the  clerk's  aqd  printer's  fees,  in  lieu  of  the  other  charges 
above  allowed,  pay  to  tiie  person  entitled,  such  compensation  for  keep- 
ing and  supporting  such  estray,,  as  shall  be  adjudged  reasonable  by 
any  two  freeholders,  to  be  first  sworn  by  a  justice  of  the  peace,  in  the 
county  where  the  estray  was  taken  up.    2  Hev,  Code,  p.  38.] 

4.  The  same  proceedings  are  to  be  had  in  the  case  of  a  boat  or 
vessel  adrift,  describing  her  by  her  kmdy  burthen^  and  bidlt.  1  Bev. 
Code,  p.  18.  sect.  4. 

Provided,  That  if,  after  notice  pubfished,  any  estray  shall  die,  or 
get  out  of  the  possession  of  the  taker-up,  without  his  default,  he  shall 
not  be  answerable  for  the  same,  or  the  valuation  thereof  nor  shall  any 
taker-up  be  answerable  for  a  boat  or  other  vessel  lost  as  aforesaid.  Idid* 

III.  ADJUDICATIONS  ON  THIS  SUBJECT. 

He  that  takes  an  estray  is  bound,  so  long  as  he  keeps  it,  to  find 
it  in  provisions  and  preserve  it  from  damage ;  and  may  not  use  it  by 
way  of  labour,  butis  liable  to  an  action  for  so  doing.  «Yet  he  may  milk 
a  cow,  or  the  like ;  for  that  tends  to  the  preservation,  and  is  for  the 
benefit  of  the  animal.     1  Bi.  Com.  399.  Cro.  Jac,  148. 

In  trespass  for  taking  and  carryinj^  away  a  gelding,  if  the  defendant 
justify  as  for  an  estray,  a  replication  that  the  defendant  u^ed  the-geld- 
mg  is  proper,  and  is  not  a  departure  in  pleading ;  for  he  is  thereby 
rendered  a  trespasser  from  the  beginning.  Cro,  Jac,  148.  1  Term, 
Retu  12. 

In  trespass  for  taking  a  hog,  if  the  defendant  pleads  that  he  took  the 
hog  damage  feasant,  the  plaintiff  may  reply,  that  after  the  taking  and 
impounding  the  defendant  converted  the  hog  to  his  own  use.  See  the 
/Ueading$,  3  Mils,  20. 

Our  act  of  Assembly  merely  prescribes  the  mode  of  proceeding 
on  taking  up  estrays  and  does  not,  I  conceive,  interfere  with  the  doc- 
trine on  that  subject  arising  under  the  common  law.  On  this  pre- 
sumption, the  case  oi  Henly  v.  IVaUh,  2  Salk.  686,  is  worthy  of  obser- 
vation. 

Tre9flaa9  for  his  horse  i  Defendant  pleaded,  that  one  Poofy  was 
owner  of  the  horse,  and  that  the  horse  cstrayed  out  of  his  possession, 
and  came  to  the  hands  of  the  plaintiff,  and  that  he,  by  command  oiPooly, 
demanded  the  horse  within  the  year,  &c.  and  tendered  amends,  and 
that  the  plaintiff* refusing  to  deliver  him,  he  took  him.  To  this  there 
was  a  frivolous  replication,  and  upon  that  a  demurrer. 

And  by  the  court.    1st.  Without  telling  any  marks,  or  making  any 
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>  horM  vtocTC lieiiids him.    ^ui ^ftuane, 

2d.  Tlioii^tlio4eto)daBtd«i««notpkad4b^0ttff,tlMftbet«n^^ 
amends,  tNit  onif  tfant  he  dMnaniedthe  iMVae^  tfjiri^  «Eili^Mfo»,  yet 
the  ccMm  held  thit  e  direct  afiirn^tkm.  ^ 

3d.  The  court  held,  that  thotigh  it  was  said  he  tendettd  amends 
generoSfy  and  did  not  expreas  any  sum  certain,  yet  that  wasgood  in 
tlus  case,  ami  a^  diierence  was  taken  hetweim  fbl»ease  and  that  of  a 
tender  of  amends  for  a  trespass.  In  that  Df  a  tfespass,  if  the  defend- 
mit  pisads  a  mnder  of  amends,  he  must  shew  whM  hd  tendered^  for  he 
must  tender  a  certain  sum ;  and  the  law  puts  this  dUKcnlty  upsn  him^ 
hecanse  he  is  the  wrong  doer,  and  the  other  is  confessedly  a  party  in- 
jured. ^But  the  owner  of  the  eitray  is  no  wrong-doe^,  and  it  is  im* 
possible  he  should  know  how  long  his  horse  had  been  ia  possession  of 
the  taker-op,  nor  how  much  will  mdie  a  proper  satisiiefion* 

IV.  PRJECEDENXa 

{A)  ffarrant  to  three  freeholders^  to  view^  appraise^  end 

describe  an  estray. 

county,  to  wit. 
To  A  F,  tfid  B  F,  at)d  C  F,  freeholders  ef  this  county . 
Whereas  A  T,  qf  the  said  county,  hath  tltfis  day  given  information 
to  pie  J  P,  It  justice  of  the  peace  ibr  the  county  aforeseid,  that  he  hath 
taken  up  an  estmy  (here  express  the  kind)  upon  his  ckwn  land.  These 
are  tlierefore,  io  the  name  of  the  cemoMmweailb,  to  coasmaad  yoU| 
bavioj^  lieea  firH  didy  sworn  ibr  -thai  pucfoae^  before  me,  or  some 
ether  justice  of  the  peace  for  this  oopnly,  ti»  view  and  appraise  the 
said  esuay,  and  to  certify  the  %lJue  thei*»ef  under  your  bands,  together 
with  a  particular  deacripueo  of  the  kiiid»  marks,  brand,  stature,  colourf 
and  age  of  the  said  estray ;  which  certificate,  so  made,  you  are  forth- 
With  \Q  returnee  me,    Giveii  under  m|r  head,  &c. 

LP. 

(iB)  Form  of  the  oath  to  be  administered  to  the  freeholders^ 

You  A  F,  D  F,  and  C  F,  shall  swear  that  you  will  faith  fully,,  and  to 
the  be^  of  your  skill  aiKl  judgment,  view  and  appraise  a  certain  eslray 
(express  the  kind,  whether  horse,  cow,  8cc.)  taken  up  by  A  T,  of  this 
county,  and  that  you  will  certify  the  valuation  thereof,  under  your 
hands,  to  roe  (or  to  J  P,  a  justice  of  the  peace  for  this  county,  if  the 
warrant  issued  from  him)  together  with  a  particular  description  of  the 
kind,  marks,  brand,  stature,  colour,  and  age  of  ihe  same.  So  help 
you  God. 

(C)  Certificate  of  the  freeholders. 

(On  the  back  of  the  warrant,  or  on  a  piece  of  paper  annexed  to  it,  make 
the  following  return. 
Pursuant  to  the  within  (or  the  above)  warrant,  to  us  directed,  we  have 
ihisday  viewed  an  estray  (express  the  kind,  whether  horse,  mare 
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c<iw,  hoc.)  shewn  to  us  by  A  T,  of  this  county ;  and  do  find  the  same  Id 
be  (here  descrioe  the  kind,  marks,  brand,  8taturev€ok>aiV  and  age  of 
the  eatray)  and  we  do  appraise  the  said  to  the  sum  of 

Certified  under  our  hands  this  day  of  in  the  year 

A.F. 

B-F. 

C*F. 
The  freeholders  cannot  well  be  too  particular  in  the  description  of 
the  estray ;  because  not  only  the  injunctions  of  the  law  as  expressed  in 
the  warrant  require  it,  but  an  imperfect  description  often  deleats  the 
object  of  the  law  itself. 


(D)  Advertisement  of  an  estray. 

Taken  up,  as  an  estray,  by  A.  B-  of  the  county  of  {ducribe 

the  filuce  as  fiarticularly  as  fioaaible)  a  (describe  the  eHray^  by  U9  kuid^ 
sex^  age,  atature,  colour y  ficc.)  apfiraUed  th 

A.B. 

{E)  TFarrant  to  ascertain  the  compensation  for  Creeping 

an  estray. 

K 

county,  to  wit. 

To  A  F  and  B  F,  freeholders,  kc. 

Whereas  A  B^  of  this  county,  on  the  day  of,  Sec.  did  take  up^ 

S3  an  estray,  a  certain  (describe  ike  kind)  which  has  been  proved  bc^ 
fore  me  (or  hejbre  J  P^a  justice  of  the  /leacefbr  the  said  county)  to  be 
the  property  of  B  O ;  these  are  therefore  to  require  you,  having  been 
first  duly  sworn  befone  me,  or  some  other  justice  of  the  peace  for 
this  county,  for  that  purpose,  to  ascertain  what  compensation  the 
said  A  B  is  entitled  to,  fer  keepinft  the  said  estray,  and  the  same  to 
certify  to  the  said  B  O  and  A  B.    Given  under  my  hand.  Sec. 

|C7*  Whatever  sum  is  adjudged  a  reasonable  compensation  by  the 
freeholders,  must  be  paid  or  tendered  by  the  owner  to  the  taker-up. 


EVIDENCE. 

L  Of  evidence  in  general  IL  Of  written  evidence.  Ill 
Of  the  evidence  of  witnesses.  IF.  Of  process  to  catise 
witnesses  to  appear.  V.  Of  the  manner  of  giving 
evidence. 

l.  OF  EVIIJENCE  IN  GENERAU 

1.  EVIDENCE,  in  legal  understanding,  doth  not  only  contain  mat- 
lers  of  record,  as  lellers  patent,  fines,  recoveries,  inrolments,  and  the 
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like,  and  writings  under  seal,  as  charters  and  deeds^  and  other  writings 
without  seal,  as  court  rolls,  accounts,  and  the  like ;  but  in  a  larger 
sense,  it  containeth  also  the  testimony  of  witnesses,  and  other  proofs 
to  be  produced  and  given,  for  the  finding  of  any  issue  joined  between 
the  parties.  And  it  is  called  evidence,  because  thereby  the  point  in 
issue  is  to  be  made  evident  to  the  jury.     1  Inat,  282.  a. 

3.  The  first  and  most  signal  rule  in  relatbn  to  evidence  is,  that  a 
man  must  have  the  utmost  evidence  the  nature  of  the  fact  is  capable 
of.  {Gia.  Ev.  4.  Peak^9  Eru.  8,  9.)  But.it  does  not  require  all  the 
evidence.     Pfak^t  Ev*  9. 

3.  Many  dmes  juries,  together  with  other  matter,  are  much  induc- 
ed to  presumptions;  whereof  there  are  three  sorts,  violent,  probablei 
and  light  or  temerary.  Violent  presumption  many  times  amounts  to 
full  proof;  as  if  one  be  run  through  the  body  with  a  atoord  in  a  housci 
whereof  he  instantly  dieth,  and  a  man  is  seen  to  eomeout  of  that  house 
with  a  bloody  sword,  and  no  other  man  was  at  that  time  in  the  house. 
Probable  presumption  moveth  little ;  but  light  or  temerary  presump* 
tion  moveth  not  at  all.     1  Intt.  6.  b. 

If  all  the  witnesses  to  a  deed  be  dead  (as  no  man  can  keep  his  wit- 
nesses alive,  and  time  weareth  out  all  men)  then  violent  presumption, 
which  stands  for  a  proof,  is  continual  and  quiet  possession  ;  although 
the  deed  may  receive  credit,  from  a  comparing  of  aeals^  writing,  and 
the  like.    Md. 

4.  The  common  law  did  not  require  any  certain  number  of  wimes- 
ses,  for  the  trial  of  any  crime  whatsoever.     Ham,  B.  3.  c.  46.  sect.  S. 

5.  Two  wimesaes  are  necessary  in  cases  oftreaaon.  (1  Rev,  Codcy 
p.  279.     C.  U,  S.  art.  3.  sect.  3. 

6.  In  those  courts  which  proceed  by  the  rules  of  the  civil  law,  as 
the  courts  of  equity,  two  wlmesses  ai-e  generally  required :  and  the 
reason  why  the  civil  law  requires  two  witnesses  b,  because  their  trial 
is  by  witnesses,  and  not  by  a  jury  of  twelve  men.  ( I  Inat,  6.  b.  Plowd. 
12.  a.)  But  a  better  reason  seems  to  be,  because  the  defendant,  in  a 
court  of  equity,  being  called  on  to  give  evidence  against  himself,  his 
oath  shall  be  considered  as  good  evidence,  till  the  contrary  appear ; 
and  if  but  one  witness  swears  in  opposition  to  the  defendant's  answer, 
it  is  but  oath  against  oath. 

7.  The  evidence  must  be  applied  to  the  peculiar  hci  in  dispute,  and 
therefore  no  evidence  not  relating  to  the  issue,  or  in  some  manner 
connected  with  it,  can  be  received.   Peakf?%  Ev,  6.  (2d  edit.) 

8.  Nor  can  the  character  6f  either  party  to  a  civil  cause  be  called  in 
question,  unless  put  in  question  by  the  very  proceeding  itself;  for  every 
cause  is  to  be  decided  by  its  own  circumstances,  and  not  to  be  preju- 
diced by  any  matter  foreign  to  it»  Ibid. 

9.  But  in  an  action  for  criminal  conversation,  the  defendant  may 
give  in  evidence  particular  facta  of  the  wife's  adultery  with  others,  or 
having  a  bastard  before  marriage ;  because,  by  bringmg  the  action,  her 
husband  puts  her  general  behaviour  in  issue  ;  but  he  cannot  have  any 
instance  of  her  misconduct  subsequent  to  the  act  of  adultery.  Peakc*a 
Ev.7, 

|C7»  10.  In  criminal  cases,  in  general,  the  prosecutor  cannot  enter 
into  the  defendant's  character,  unless  the  defendant  enable  him  to  do 
SQ^by  first  calling  witnesses  to  support  it ;  and  even  then,  the  prose- 
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cutor  c«nnot>«pc»miiif  io  pttiticolar  l^cts,  the  .^nerai  character  of  the 
defendant  not  being  put  in  issue*  but  coming  In  coUateraHjr.  {Feake*9 
Ev.  7 1 9.)  But  wiusre  the  de£eQdani's  character  is  put  in- issue  by  the 
Drosecution,  the  prosecutor  may  examine  to  particular  facts«  for  it  is 
unpossible  without  it  to  prove  the  general  charge.  Ffaktf*9  Ev,  7. 
Yet  in  the  case  of  darratryy  the  prosecutor  is  not  aUowed  to  examine 
into  partiGiUar  facts^  without  giving  previous  notice  of  it  to  the  defend- 
ant.   Ibid, 

.  1 U  What  a  party  admitt^  whether  he  is  suing  in  his  own  right  or 
merely  as  trustee  for  an<^er,  or  which  another  asserts  in  his  prer 
sence}  and  he  does  not  contradict^  is  received  as  evidence  ai^ainat  iiim  ; 
but  no  evidence  is  i^ccived  of  what  is  said  by  his  wife>  or  any  other 
member  of  his  family^in  his  absence,  unless  in  cases  where  it  appears 
.  that  they  were  employed)  or  entrusted  by  him  in  the  management  of 
a  business*  Fcakc^s  J^v*  16,  17.  But  a  distinction  has  been  made  be- 
tween an  adndation  and  an  offer  of  comflromUe,  after  a  dispute  haft 
arisen.  An  offer  to  pay  a  sum  of  money  in  order  to  get  rid  of  an  ac 
tion,  is  not  received  as  evidence  of  a  debt ;  ibr  it  must  be  permitted  to 
men  to  ^  buy  their-  peace/  without  prejudice  to  them^  if  such  ofibr  did 
not  succeed.     Peake'a,Ev.  Id,  19, 

1 2.  But  admissions  of  particular  articlet^  beftMre  an  c^itrator^  or 
•therwisei  are  good  evidence.    Peaked  Ev.  i9,  - 

13.  Soyactedone  by  a  party  will  sometimes  preclude  him  from  dia« 
pnting  his  mtuation,  Ab  if  a  man  holds  hinn^f  out  to  the  public  as 
filling  any  fiarticular  ^tation^  he  prevents  the  iiecesstty  of  evidence 
against  him  to  proY«  that  he  is  legally  entitled  to  it.  Thus,  if  a  man 
lives  with  a  woman  lo  wlkom  he  is  not  married,  and  suffers  her  to  pass 
in  the  world  as  lits  wife,  he  witt  be  answerable  for  such  conVacU  made 
by  her,  as  would  be  binding  on  himy  if  nuwde  by  a  wo8»»n  to  whom  he 
was  actually  married*    fcakc'^  Ev,  20, 

U.  So»  in  many  cases,  if  one  man  treats  with  iMipiher  aa  filling  a 
particular  sutipn,  and  derives  ft  bcneEt  fmm  htm,  he  will  not  after- 
wards be  permitted  to  dispute  Ins  title.  As  when  A  rented  the  glebe 
lands  of  a  rectory  of  B,  the  incumbent,  and  paid  him  r^nt,  he  was  not 
permitted^  in  action  for  use  and  occupation)  to  dispute  the  title  of  hi& 
lessor,  by  proving  that  his  pi  esentation  wassimoniacal.  PeaktU  Ev,  21. 

15.  In  all  cases  where  positive  and  direct  evidence  it>  not  to  be  ob- 
tainedt  the  proof  of  ctrcunastancea  and  facts,  consistent  with  the  claim 
of  one  party,  and  inconsistent  with  that  of  the  other,  i&  deemed  sulB- 
cient  to  enable  a  court  oi*  justice,  or,  more  correctly  speaking,  a  jury 
under  its  direciiooy  to  Jirchunic  tbe  pi\rticuhir  fact  which  is  the  subject 
of  controversy.  Long  and  undisputed  possession  of  any  right  or 
property  affords  a  presumption  that  it  had  a  legal  foundation,  and  » 
rather  than  disturb  mens'  possessions,  even  recorda  have  been  presum- 
ed ix^groTttSt/iaiefUtt  IsTc,    PcakeU  Ev.  22.     2  //.  &  M.  370. 

1 6.  So,  if  a  landlord  gives  a  receipt  ft>r  rent  due  at  one  time,  and 
claims  rent  at  a  day  preceding,  it  furnishes  a  strong  pres»imption  that 
such  rent  has  been  paid ;  and  where  a  stale  ikmand  is  made  in  a  court 
of  justice,  tl^  very  circumstance  of  its  coming  late,  ia  all  cases,  in • 
clines  the  mind  to  suspect  that  it  has  no  just  foundation,  and  in  many 
has  been  taken  as  complete  evidence  of  the  non-existence  or  payment 
Of  it  i  but  these  hitter  cases  resting  on  presumption,  and  not  on  posi- 
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iive  proof,  vevf  slight  evidence  is  sufficient  to  rebut  and  ovefttiii> 
them,  and  to  call  on  the  different  parties  to  establish  their  respective 
rights  by  the  ordinary  rules  of  evidence.     Feake^a  Ev.  34. 

IL  OF  WRITTEN  EVIDENCE- 

17.  Acts  of  Assembly  relate  either  to  the  commonwealth  in  gene- 
ral, and  are  therefore  called  general  acts,  or  only  to  the  concerns  of 
piivate  persons,  and  are  thence  ciWt^firivute  acts.     GUb,  Ev.  8. 

18.  A  general  act  is  taken  notice  of  by  the  judges  and  jury,  with« 
out  being  shewed ;  and  hence  it  is  that  it  hath  been  said,  that  the 
printed  statute  book  is  good  evidence  of  general  acts  ;  not  that  the 
printed  statutes  are  the  perfect  and  authentic  copies  of  the  records 
themselves,  but  every  pei-son  is  supposed  to  knovi^  the  law ;  and  there- 
fore the  printed  statutes  are  allowed  to  be  evidence,  because  they  are 
the  hints  of  that  which  is  supposed  to  be  lodged  in  every  man's  mind 
already.     Gilb.  Ev,  8,  Q^.Se. 

*  Private  acts  of  Assembly  may  bs  given  in  evidence  without  plead- 
ing them  specially.'     1  Kev.  Code^  p.  1 12.     GilS.  36. 

30.  ^  Papers  read  in  evidence,  though  not  under  seal)  may  be  car- 
ried from  the  bar  by  the  jury.'    Ibid. 

21.  Records  of  th^  courts  prove  themselves,  and'  cannot  be  proved 
by  witnesses.  No  razure  or  interlining  shall  be  intended  in  them. 
lO  Co-  92. 

22.  And  not! ling  shall  be  admitted  as  evidence  of  what  was  done  at 
another  trial,  till  the  record  of  that  trial  be  produced.  Gild.  Ev,  6 1, 68. 

23.  But  a  record  of  a  criminal  conviction  shall  not  be  given  in  evt« 
dencc  in  a  civil  action  i  because  such  conviction  might  have  been  upoa 
the  evidence  of  a  party  interested  in  the  civil  action.  Caeea  tcntfi,  Hard^ 
wicJte  2\2. 

24.  Depositions  of  witnesses  may  be  read  when  the  witness  tsdead^ 
but  not  when  the  witness  is  living ;  for  whilst  the  witness  is  living,  they 
are  not  the  best  evidence  the  nature  of  the  thing  is  capable  of.  Gild. 
Ev.  54. 

as.  Yet  they  may  be  i-cad  when  a  witness  is  sought  and  cannot  be 
found ;  for  then  he  U  in  the  same  ciixiumstances,  as  to  the  party  that 
is  to  use  him,  as  if  he  we»'e  dead.     Ibid. 

26.  So  if  it  is  proved  that  a  witness  was  subpoenaed,  and  fell  sicl£  by 
the  way  ;  for  in  this  case,  likewise,  the  deposition  is  the  best  evidence 
that  can  be  had,  and  that  answers  what  the  law  requires.     Ibid. 

27.  The  circumstance  that  a  witness  has  been  Hummoned  and  fails  to 
attend,  is  not  sufTiciem  to  authorise  the  reading  of  his  deposition  takeo 
de  bene  easr ;  but  it  must  be  proved  that  he  is  dead,  or,  if  living,  unable 
to  attend.     2  H,  &  M.  3 1 . 

28.  Rut  a  deposition  cannot  be  given  in  evidence  against  any  per- 
son that  was  not  party  to  the  suit ;  and  the  reason  is,  because  he  had 
not  liberty  to  cross-examine  the  witness ;  and  it  is  against  t^atural  jus- 
tice, that  a  man  sliould  be  concluded  by  ])i'oofs  in  a  cause  to  which  lie 
was  not  a  party.     Gilb,  £v.  55, 

29.  Yet  this  rule  admits  of  some  exceptions ;  as,  particularly,*  in  all 
cases  where  hearsay  and  reputation  are  evidence ;  for  undoubtedly 
what  a  witness,  who  is  dead,  hath  sworn  in  a  court  of  justice,  is  of  more 
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credit  than  what  another  person  swears  he  hath  heard  him  say.  So  a 
deposition  taken  in  a  cause  between  either  parties  will  be  admitted  to 
be  read,  to  contradict  what  the  same  witness  swears  at  a  trial.  Ilnd.  53. 

30.  As  to  the  admission  of  the  information  of  a  witness  taken  on  an 
examination  before  tn  justice,  see  title  <  Criminals/ 

3 1 .  Anciently,  depositions  taken  in  fter/ietuam  rei  memoriam  were 
not  published  till  after  the  death  of  the  witnesses,  because  they  were 
no  evidence  while  the  witnesses  were  living  ;  but  this  practice  was 
found  very  inconvenient,  because  thereby  witnesses  became  secure  in 
swearing  whatever  they  pleased,  inasmuch  as  they  never  could  be 
prosecuted  for  perjury.     Gilb,  Ev.  58. 

32.  What  a  man  who  is  living  hath  sworn  at  one  trial  can  never 
be  given  in  evidence  at  another  to  support  him,  because  it  is  no  evi- 
dence of  the  truth  ;  for  if  a  man  be  of  that  ill  mind  to  swear  falsely  at 
one  trial,  he  may  do  the  same  at  another  on  the  same  indictment;  but 
what  a  man  says  in  discourse,  without  premeditation  or  expectation 
of  the  cause  in  question,  is  good  evidence  to  support  him,  because  that 
shews  that  what  he  swears  is  not  from  any  undue  influence.  But  if' 
a  man  hath  sworn  at  one  trial  different  from  what  he  hath  sworn  at 
another,  this  is  good  evidence  as  to  his  discredit.     Gilb.  £v,  62. 

33.  What  a  witness  swore  at  a  former  trial,  who  is  since  dead^  may 
be  proved,  by  giving  the  verdict  in  evidence,  and  the  oath  of  the  party 
deceased ;  but  where  you  give  in  evidence  any  matter  sworn  at  a  for- 
mer trial,  it  must  be  between  the  same  parties,  because  otherwise  you 
dispossess  your  adversary  of  the  liberty  to  cross-examine.  Gilb\ 
£v.  61. 

34.  liz  verdict  be  had  on  the  same  point,  and  between  the  same 
parties,  it  may  be  given  in  evidence,  although  the  triaP  was  not  had 
for  the  same  lands.     Gilb.  Ev.  24.     2  //.  &  M,  55. 

'35.  But  then  the  verdict  must  be  between  those  who  weVe  parties 
or  privies  to  it ;  because,  otherwise,  a  man  would  be  bound  by  a  deci-  - 
sion,  who  had  not  the  liberty  to  cross-examine  ;  and  nothing  can  be 
more  contrary  to  natural  justice,  than  that  any  body  should  be  injured 
by  a  determination,  that  he,  or  those  under  whom  he  claims,  was  not 
at  liberty  to  controvert.     Gilb.  Ev,  25,    Peake^s  Ev.  SB, 

36.  And  a  verdict  will  not  be  admitted  in  evidence,  \frithout  like- 
wise producing  a  copy  of  the  judgment  founded  upon  it ;  because  it 
may  happen,  that  the  judgment  was  arrested  upon  a  new  trial  grant- 
ed. But  this  rule  doth  not  hold,  in  the  case  of  a  verdict  on  an  issue 
directed  out  of  chancery ;  because  it  is  not  usual  to  enter  judgment  in 
such  case  ;  and  the  decree  of  the  court  of  chancery  is  equally  proof 
that  the  verdict  was  satisfactory,  and  stands  in  force.  Theory  of 
£v.2\. 

37.  No  body  can  take  benefit  by  a  verdict  that  had  not  been  pre- 
judiced by  it,  had  it  gone  contrary.  (Gilb.  Ev.  28.")  Even  though 
hb  title  turns  upon  the  same  point,  because  if  he  be  an  utter  sti'anger 
to  the  factj  it  is  perfectly  res  nova  between  him  and  the  defendarit. 
jnnd.  29. 

38.  But  the  record  of  the  verdict  and  judgment,  upon  a  verdict  of 
enquiry,  in  a  suit  by  the  mother  of  the  plaintiff,  against  a  third  person,, 
in  which  record  the  ground ot  iht  judgment  does  not  appear,  may  be 
given  in  evidence,  to  prove  that  the  mother  had  recovered  her  freedom  ; 
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n6t  that  she  was  entitled  to  it,  by  being  descended  of  parents  who  were 
free  ;  but  the  questions,  upon  what  grounds  the  judgment  in  the  suit 
was  given,  and  whether  the  descendant  was  born  afier  the  mother  ac- 
quired her  right  of  freedom,  or  not,  ought  not  to  be  left  open.  2  If» 
&  M.  193. 

ICT*  A  judgment  for  the  recovery  of  a  debt  is  conchisive  evidence  ; . 
and  if  a  party  suffer  a  judgment  to  go  by  defauh  ;  or  on  being  sued,  or 
distrained  for  rent,  pay  the  money,  protesting  that  it  is  not  due,  he  will 
not  be  permitted  to  recover  it  back,  even  if  he  can  prove  that  he  paid 
it  before.  So,  if  the  plaintiff  attemptsto  prove  all  the  items  of  an  ac- 
count, and  (ails,  he  cannot  afterwards  establish  them  ;  but  it  is  other-, 
wise  if  he  only  attempt  to  prove  part.     Peake's  Ev,  35.  36. 

39.  A  decree  in  chancery  may  be  given  in  evidence  between  the 
same  parties,  or  all  claiming  under  them ;  for  their  judgments  must 
be  of  authority  in  these  cases,  where  the  law  gives  them  a  jurisdic- 
tbn  :  for  it  would  be  very  absurd,  that  the  law  should  give  them  a 
jurisdiction,  and  yet  not  suffer  what  is  done  by  force  of  that  jurisdic- 
tion to  be  full  proof     Tlieory  of  Ev.  36,  37. 

40.  And  note,  wherever  a  matter  comes  to  be  tried  in  a  collateral 
way,  the  decree,  sentence,  or  judgment  of  any  court,  having  compe-. 
tent  jurisdiction,  is  conclusive  evidence  of  such  matter :  and  in  case 
the  determination  is  final  in  the  court, of  which  it  is  a  decree,  sentence 
or  judgment,  such  decree,  sentence,  or  judgment  will  be  conclusive  in 
any  other  court,  having  concurrent  jurisdiction.  Ibid,  37.  Feake*9 
Ev,76. 

41.  But  in  these  cases,  a  stranger  is  always  at  liberty  to  shew,  that 
such  judgmt:nt,  sentence,  or  deci*ce,  was  obtained  hy  fraud  and  collu- 
non  between  t^ie  parties  to  it ;  for  fraud  is  an  extrinsic  collateral  actt 
which  vitiates  the  most  solemn  proceedings  of  courts  of  justice ;  and 
though  h  is  not  permitted  to  shew  that  a  court  was  miataken^  it  may  be 
shewn  that  it  was  misled :  but  the  parties  to  them  are  not  permitted  to 
avail  themselves  of  their  own  fraud.     Peake'a  Ez\76. 

42.  A  deed  wsls  offered  to  be  produced,  which  bore  date  thirty- 
eight  years  before,  without  provini;that  the  witnesses  were  dead  ;  and 
allowed  by  the  court.  They  said  that  in  general  forty  years  was  al- 
lowed to  be  the  rule  ;  but  the  courts  never  tied  themselves  up  strictly 
to  that  ruje,  but  thirty -nine,  thirty-eight,  nay,  thirty-five,  have  been 
allowe^l.      I  Barnard.  348.     Feake'a  Ev.  109,  110 

43.  Upon  a  trial  at  bar,  a  deed  was  offered  in  evidence,  executed 
thirty-six  years  ago,  without  proving  the  hands  ;  which  was  opposed 
by  the  other  side  ;  but  admitted  by  the  court,  who  said,  there  was  no 
fixed  rule  about  it,  but  that  it  had  often  been  allowed,  where  a  deed  was 
but  twenty-five  or  thirty  years  old.     12  Viner  S7. 

44.  In  cases  where  writings  have  been  lost  by  burning  of  houses, 
by  rebellion,  or  when  robbers  have  destroyed  them,  or  the  like  ;  the 
law,  in  such  cases  of  necessity,  allows  them  to  be  proved  by  witnesses. 
Jenk.  1 9.      JVood^,  b.  4.  c.  4.    Pcake'a  Ev.  96, 97. 

.  45.  If  a  man  destroys  a  thing  that  is  designed  to  be  evidence  against 
himself,  a  small  matter  will  supply  it ;  and  therefore  the  defendant 
having  torn  his  own  note  signed  by  him,  a  copy  sworn  was  admitted  to 
be  good  evidence  to  prove  it.    L,  Raym,  73 1. 

46.  Where  the  defendant  himself  has  the  deed  which  concerns  the 
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land  in  (Question,  and  refuses  (^fter  notice)  to  produce  it ;  a  c6p7  tlierc* 
of  will  be  permitted  to  be  given  in  evidence,  on  its  being  proved  to  be  a 
true  copy.  And  if  the  party  has  no  copy,  he  may  produce  an  abstract^ 
nay,  even  give  parol  evidence  of  the  contents  ;  because  in  such  case  it 
may  be  impossible  to  give  better  evidence.  In  civil  causes,  the  court 
will  sometimes  oblige  parties  to  produce  evidence  wliich  may  prove 
against  themselves  ;  or  leave  the  refusal  to  do  it  (after  proper  notice) 
as  a  strong  presumption  to  the  jury.  The  cpurt  will  do  it,  in  many 
cases,  under  particular  circumstances,  by  rule  before  the  trial ;  especi- 
ally, if  the  party  from,  whom  the  production  is  wanted  applies  for  % 
favour.     Theory  of  Ev  54. 

47.  But  in  a  criminal  or  fienal  cause,  the  defendant  is  never  forced 
to  produce  any  evidence,  Uiough  he  should  hold  it  in  his  hands  in  court 
4    Burrows^  2489. 

48.  The  original^  in  case  of  private  deeds  or  other  instruments,  must 
always  be  produced,  if  in  the  power  of  the  party  using  it;  till  which  done, 
no  evidence  whatever  of  the  contents  can  be  received ;  but  where  the 
oiiginal  has  been  destroyed,  or  lost  by  accident,  as  where  an  original 
award  was  lost  in  a  mail  which  was  robbed;  or  being  in  the  hands 
of  the  adverse  paity>  notice  has  been  given  him  to  pi*oduce  it ;  then  an 
examined  copy,  or  even  parol  evidence  of  the  contents,  being  the  best 
evidence  in  the  power  of  the  party,  is  received;  it  being  first  proved 
that  the  original,  of  which  such  secondary  evidence  is  ofTeredi  was  a 
gennii^  instrument.     FeaJce's  Ev,  96,  97. 

49.  If  the  original  instrument  be  supposed  to  be  in  the  hands  of  a 
third  person,  he  should  be  served  with  a  sud/mna  duces  tecum^  to  pro- 
duce it ;  and  lest  he  should  have  delivered  it  to  the  adverse  party  be* 
fore  the  service  of  the  aub/imiay  it  may  be  prudent  also  to  give  notice 
to  the  latter  to  produce  it.  But,  if  after  service  of  the«i/d/'<r/wi  the  per- 
son in  whose  possession  the  instrument  then  was  delivers  it  to  the 
other  party,  for  the  purpose  of  avoiding  the  effect  of  the  writ,  this  will 
not  render  it  necessary  to  give  him  notice  to  produce  it,  but  the  party 
^!>o  calling  for  it  may,  in  such  case,  give  parol  evidence  of  its  contents. 
reakc'a  Ev,97. 

50.  If  there  be  a  subscribing  witness  who  is  living,  and  in  a  si- 
tuation to  be  examined,  he  nlone  is  competent  to  prove  tlic  exe- 
cution, because  he  may  know  and  be  able  to  explain  facts  attend- 
ing the  transaction,  which  are  unknown  to  a  stranger ;  and  for  this 
reason*  a  confession  or  acknowledgment  of  the  party  to  the  deed, 
whether  it  be  offiered  as  evidence  atrainst  him,  or  ai^ainst  a  third 
person,  will  not  excuse  this  testimony.  This  rule  of  evidence  ex- 
tends to  all  cases,  whether  the  deed  be  an  existing  instrument, or 
cancelled,  and  even  if  it  be  lost,  and  paro  evidence  given  of  its 
contents,  the  subscribing  witness,  if  known,  must  be  called ;  but  if 
he  is  not  known,  any  other  person  who  has  seen  it  is  a  competent 
witness     /Va{e'5-Cy  97,  98. 

51.  If  Uicre  be  no  subscribing  witness  to  a  deed,  or  such  wit- 
ness being  called  denies  having  seen  the  instrument  executed ;  or 
it  appear  that  the  name  of  a  fictitious  person  has  been  put  as  a 
witness  by  the  party  himself  who  executed  the  deed ;  or  the  per- 
son really  attesting  it  at  the  time  of  the  execution  of  the  deed  in- 
terested in  it,  and  continues  so  at  the  time  of  the  trial ;  in  these 
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cases,  proof  of  the  Iiand-wriiinjj  of  the  party  will  be  sufficiftnt;  and,  ,;  ^^i"k 

if  the  instrument,  on  the  face  of  it,  purport  to  be  sealed  and  delivered^  |^    r 

such  proof  alone  is  strong  evidence  for  a  jury  to  presume  that  the  f 

other  formalities  were  complied  with.     Peake's  ICv  98,99.  '-  *iv' 

52.  When  the  subscribing^  witness  is  dead,  or  absent  in  a  foreign  ;  i?^N 
country,  at  the  time  of  the  trial,  whether  for  a  permanent  residence,  ^^  i  j^ 
or  temporary  purpose,  or  by  the  commission  of  some  crime,  or  the  * '  l  *U 
accrual  of  some  interest  subsequent  to  the  execution  of  the  instru-  *  i  T 
ment,  he  has  become  an  incompetent  witness;  proof  of  his  hand*-  /^ 
writing  is  the  next  best  evidence  which  can  be  given.     In  the  first  ^' 
case,  viz.  where  he  is  dead,  this  alone  has  been  held  sufficient ;  but  in  ' 
the  others,  it  has  been  usual  (and  in  one  case  was  held  to  be  necessary)  '[ « 
to  prove  the  hand  writing  of  the  party  to  the  deed  also,  and,  in  all  these 

cases,  a  foundation  must  first  be  laid,  by  proving  the  situation  in  which 
the  witness  stands.     Peakc*a  £v.  100,  101. 

53.  It  frequently  hapi^ens  that  there  are  more  than  one  witness 
to  a  deed  (and  in  case  of  a  will  of  lands  more  are  expressly  required) 
yet  in  these  cases  it  is  sufHcicnt  if  one  be  called  ;  but  if  they  are  aU 
dead,  the  deaths  of  all  should  be  proved  before  evidence  is  received  of 
the  hand-writing  of  either,  for  until  it  appears  that  neither  of  them 
is  living,  the  other  is  not  the  best  evidence  which  the  nature  of  thft 
case  will  admit  of.     Peake'a  Ev.  101,  102. 

54.  The  belief  ih^X  it  is  the  hand-writing  of  such  a  person  is  always 
received  as  presumptive  evidence  of  the  fact,  cither  in  civil  or^rimi- 
nal  cases.  But  the  person  who  speaks  to  that  delir/vanst  have  such  a 
knowledge  as  enables  him  to  form  it,  such  as  having  seen  the  party 
write,  or  having  received  letters  from  him  in  a  course  of  correspond* 
cnce  ;  barely  having  seen  letters  purporting  to  be  franked  by  him,  or 

other  papers,  which  he  has  no  authentic  information  are  of  the  par*  ' 

ty*s  hand-writing,  is  not  sufficient.     Peake^s  Ev.  102. 

55.  \V  here  a  rent  charge  was  granted  by  deed,  and  the  deed  hap- 
pened to  be  lost,  it  was  said  by  Lord  Hardwicke^  the  plaintiff  cannot  read 
a  copy  in  evidence  at  law,  but  must  either  set  up  a  prescriptive  title  to 

the  rent,  from  a  constant  and  uninterrupted  payment,  or  he  must  bring  , 

his  bill  in  equity,  to  be  relieved  against  the  accident  of  the  original's 

being  lost.     And  the  same  role  holds  in  case  of  a  bond ;  for  though  an 

hundred  witnesses  could  prove  the  substance  of  it,  yet  it  is  not  suffi* 

cient  at  law,  for  the  plaintiff  must  declare  upon  it,  setting  forth  that 

he  prodticeth  it  in  court.     2  Mk,  6 1 .     Gilb.  Ev,  84. 

56.  If  a  bond  or  other  deed  be  pleaded  with  a  proCert,  and  the  dc* 
fendant  plead  non  est  factum^  and  the  plaintiff  produce  the  bond,  8cc.  at 
the  trial,  he  will  hv.  nonsuited.     4  Ecut.  585. 

57.  |C7*  But  if  the  bond  or  deed  be  lost  or  destroyed,  or  in  the  pos- 
session of  the  adverse  ptu'ty,  the  want  of  a  profert  may  be  excus^rd. 
3  Tei-m.  Befi.  151.  See  as  to  the  form  of  exacsing  the  want  of  profert  ^ 
2  Chitty  on  Pleadings  1 5'3,     Hemng*a  Amer,  Pleader^  title  *  Debt.' 

58.  An  indenture  to  guide  the  uses  of  a  common  recovery  was  of- 
fered in  evidence,  but  the  seals  were  torn  off;  yet  it  being  proved  to 
have  been  done  by  a  little  boy,  it  was  allowed  to  be  road.  Palm.  402. 
See  11  Mod,  11. 

p9.  If,  upon  a  collateral  issue,  it  is  tobe  proved  that  such  a  one  was 
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justice  of  the  peace,  or  the  like ;  common  reputation  is  sufiident 
proof,  without  shewing;  the  commission.     Tr,  per  pais  347, 

60.  The  copy  of  the  prabate  of  a  will,  certified  by  the  clerk  of  the 
court,  may  be  given  in  evidence  tn  any  court  of  record  in  thb  com- 
monwealth.    1  Hev.  Code^Y^.  165,  sect.  36. 

^1.  |C7'  For  the  rules  of  admitting  foreign  deeds  as  evidence,  see. 
,1  Bcv,  Code^ch.  91,  p.  160. 

62.  And  generally,  wherever  an  original  is  of  a  public  nature,  and 
would  be  cvideiKe  if  produced,  an  immediate  sworn  copy  thereof  wiH 
be  evidence,  as  a  copy  of  a  bargain  and  sale,  of  a  deed  inroUed,  and  the 
like ;  but  where  an  original  is  of  a  private  nature,  a  copy  is  not  evi- 
dence, unless  the  original  is  lost  or  destroyed.     3  Salk.  154. 

63.  On  a  warrant  to  a  constable  to  distrain  goods  by  virtue  of  an 
act  of  Assembly,  the  constable  makes  distress,  and  returns  the  over- 
plus to  the  offender,  but  keeps  the  warrant.  Resolved^  That  a  copy 
of  the  warrant  in  this  case  will  be  good  evidence.     6  Mod.  83. 

64.  An  inquisition  post  mortem  is  evidence,  but  not  conclusive. 
2  T,Jonea'22^. 

65.  The  entry  of  tlie  names  of  persons  in  a  church-book  cither  for 
marriages  or  births  is  evidence,  but  not  conclusive  evidence  of  the 
marriage  or  birth  of  any  persons,  unless  the  identity  of  the  person 
(by  such  entries  intended)  is  fully  proved,  and  also  strengthened  with 
circumstances,  as  cohabitation,  the  allowance  of  the  parties  themselves, 
and  the  like.     12  Vin,  89. 

66.  The  indorsement  on  a  bond  by  the  obligee,  of  payment  of  in- 
terest, was  allowed  to  be  given  in  evidence  by  the  administrator,  te 
take  off  the  presumption  from  the  length  of  time.  (/..  Raym.  1371.) 
But  if  the  endorsement  is  made  after  the  presumption  has  taken  place^ 
it  is  not  evidence.     Stra.  827. 

67.  A  shop-book  was  allowed  for  evidence,  it  being  proved  that 
the  servant  who  wrote  the  book  was  dead,  and  this  was  his  hand, 
and  he  accustomed  to  make  the  entries,  and  no  proof  was  required  of 
the  delivery  of  the  goods ;  and  //o/r,  Ch.  J.  said  it  was  as  good  evidence 
as  the  proof  of  a  witness's  hand  to  an  obligation  ;  and  he  held,  that 
though  the  statute  of  the  7ih  J.  says,  a  shop-!>ook  shall  not  be 
evidence  after  the  year,  yet  it  is  not  of  itself  evidence  within  the 
year.     2  Satk.  690. 

6ft.  A  man's  book  of  accounts  is  no  evidence  for  the  owner  of  the 
book,  but  for  the  adverse  paiiy ;  for  his  book  cannot  be  of  beUcr 
credit  than  his  oath,  which  would  not  serve  in  his  own  case.  Tr.prr 
pais  348. 

69.  A  copy  of  an  inscription  on  a  grave  stone  hath  been  allowed 
to  be  given  in  evidence. 

70.  The  examination  of  an  Almanack,  that  such  a  day  of  the 
month  was  Sunday^  was  ruled  to  be  sufficient ;  and  that  a  trial  of 
this  by  a  jury  is  not  necessary,  although  it  is  a  matter  of  fact. 
Cro.J£liz.227. 

71.  An  Almanack,  wherein  the  father  bad  writ  the  nativity  of  his 
son,  was  StUowed  as  evidence  to  prove  the  non-age  of  his  soiv 
Ruym,  84, 

72.  A  general  history  may  he  read  to  prove  a  matter  relating  t© 
the  country  in  general,  but  not  a  puriicular  one.     I  Salk,  281. 
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73.  It  Mflnis to  have  beei>  generally  faoMen,  sSiice  the  reyersalof  the 
attainder  kA  Algernon  Sydney ^  that  similitude  of  hands  is  not  evidence 
in  any  criminal  case,  whether  capital  or  not  capital.  2  Haw,  4S  i.  Z. 
JRaym,  39. 

74.  And  {generally ,  it  is  said,  that  similitude  of  hands  is  no  evidence  ; 
but  saying  that  he  was  well  acquainted  with  his  writing,  and  knew  it 
to  be  the  party's,  is  evidence.    12  Vincr^i  204. 

75.  And  in  general  cases,  the  witness  should  ha^e  gained  his  know- 
ledge from  having  seen  the  party  write  ;  but  under  some  circum- 
stances that  is  not.  necessary  ;  as  where  the  hand-writing  to  be  proved 
is  of  a  person  residing  abroad,  one  who  has  frequently  received  letters 

"om  him  in  a  course  of  correspondence  would  be  Admiued  to  prove 
It,  though  he  had  never  seen  him  write.  So  where  the  antiquity  of  the 
writing  makes  it  impossible  for  any  living  witness  to  swear  he  ever 
saw  the  party  write  ;  as  where  a  pai^son's  l30ok  was  produced  to  prove 
a  modus,  the  parson  having  been  long  dead,  a  witness,  who  had  exam- 
ined the  parish  books,  in  which  was  the  same  parson's  name,  was  per- 
mitted to  swear  to  the  similitude  of  the  hand-writing,  for  it  was  the 
best  evidence  in  the  nature  of  the  thing,  for  the  parish  books  were  not 
in  the  plaintiffs  power  to  produce.  Theory  of  Ev.  25,  26.  1  Bl^ 
Refi.  384. 

76.  On  the  trial  of  an  issue  out  of  chancery,  brfore  k>rd  Mangfidd^ 
wheoe  it  was  disputed,  whether  the  name  of  one  William  Jonesy  sub- 
scribed to  a  declaration  of  trust,  >;vas  genuine ;  and,  to  prove  the  hand- 
wiiting  forged,  a  witness  was  produced,  who  had  frequently  correspond- 
ed with  JoncBy  but  had  never  seen  him  write.  Lord  Manafieldy  upon 
debate,  held  him  to  be  a  good  evidence,  and  his  testimony  accordingly 
was  admitted.     BL  Refi.  384. 

77.  Parol  evidence  shall  not  be  admitted  to  annul,  or  substantially 
vary,  a  written  agreement.  3  mis,  275.  2  BL  Re^i,  1249.  3  Term. 
Rrfi..S90.     Sir.  794.     Stra.  1261. 

78.  But  wiiene  the  meaning  of  a  written  instrument  is  amhiguous; 
pat*oI  evidence  may  sometimes  be  admitted  to  explain  it.  3.  Wila. 
276.     Cow/i.  53.     3  Term,  Re/t.  473.     Idid.  474.     Ildd.  609. 

79.  |C7*  See  as  to  the  general  rule  of  not  admitting  pawl  evidence 
to  vary  a  written  instrument,  and  the  exceptions  to  it.  Sug,  L,  Fend. 
87,  &c. 

III.  OF  THE  EVIDENCE  OF  WITNESSES. 

80.  See  the  observations  under  title  *  Comfzssion,*  as  to  the  admis- 
sibility of  a  man's  own  confession,  in  criminal  cases. 

81.  There  are  many  circumstances  that  disable  a  juror,  that  are  not 
sufficient  exceptions  against  a  witness.  Thus  the  exception  of  kin- 
dred is  a  good  cause  of  challenge  against  a  juror,  but  not  against  a 
witness ;  therefore  the  father  may  be  a  competent  witness  for  or 
against  his  son,  or  the  son  for  or  against  his  father.  These  and  the 
like  exceptions  may  be  to  the  creditor  credibility  of  the  witness,  but 
are  not  exceptions  against  his  competency.     3  JFiiale  276.  ^ 

82.  For  the  exceptions  to  a  witness  are  of  two  kinds.  "  1.  Excep-  , 
tions  to  the  credit  of  the  witness,  which  do  not  at  all  disable  him  fropi               A 
being  sworn,  but  yet  may  blelnish  the  credibility  of  his  testimony                   l 
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and  in  5uch  ctse  the  Witness  is  to  be  allowed,  but  ike  credit  of  his  tes- 
timony is  left  to  the  jury.  2.  Exceptions  to  the  competency  of  the 
ivkuess,  which  do  exclude  him  from  giving  his  testimony,  and  of  these 
exceptions  the  court  is  the  judge.     2  Hale  27 6^  277, 

83.  It  seems  agreed,  that  an  attainder,  judgment,  or  conviction  of 
treason,  felony,  piracy,  perjury,  or  forgery,  and  also  a  judgment  in 
attaint  for  giving  a  false  verdict,  or  in  conspiracy,  at  the  suit  of  the 
commonwealth,  and  also  judgment  for  any  hemous  crime  to  stand  on 
the  pillory,  or  to  be  whipped  or  branded,  are  good  causes  of  exception 
against  a  witness,  while  they  continue  in  force*  2  Haw.  432.  T/uory 
of  Mv.  107. 

84.  In  th«  case  of  Pendock  and  Mackender,  the  question  waSf 
whether  a  person  convicted  and  whipped  for  petit  larceny  shall  be 
allowed  to  be  a  witness.  And  the  court  were  clearly  of  opinion,  that 
lie  shall  not ;  and  laid  it  down  as  a  rule,  that  it  is  the  crime  that  creates 
the  infamy,  and  not  the  punishment  for  it.  Petit  larceny  is  felony  ; 
and  there  is  no  case  where  a  pei-son  convicted  thereof  was  ever  admit* 
ted  to  be  a  witness.     2  HVa,  18. 

85.  But  it  is  agreed,  that  no  such  conviction  or  judgment  can  be 
made  use  of  to  this  purpose,  unless  the  fecord  be  actiudly  produced 
in  court.     2  Haw.  433. 

86.  Also,  it  is  a  general  rule,  that  a  witness  shall  not  be  asked  any 
question,  the  answering  to  which  might  oblige  him  to  accuse  himself 
of  a  crime  ;  and  that  his  credit  is  to  be  impeached  only  by  general  ac- 
counts of  his  character  and  reputation,  and  not  by  proof  of  particular 
crimes,  whereof  he  never  was  convicted.     Ibid. 

87.  And  a  man  shall  not  be  permitted  to  swear,  that  he  was  subom- 
od  and  perjured.     Si,  Tr.  T.  3.427. 

88.  And  lord  Coke  says,  a  witness  allcdging  his  own  infamy  or  turpi- 
tude is  not  to  be  heard.     4  Inst.  279.     \  H\  Bl.  Rep.  364. 

89.  Thus,  a  wife  was  disallowed  to  be  a  witness  to  prove  her  hus- 
band had  no  access  to  her,  in  a  case  of  bastardy.  6Vw.  Ca%ea^  V.  2. 
175. 

90.  It  seems  clear  at  this  day,  that  outlawry  in  a  personal  action  is 
not  a  good  exception  against  a  witness,  as  it  is  against  a  juror.  2  /fafe., 
433. 

9 1 .  A  person  convicted  of  felony,  who  is  admitted  to  his  cle 
and  burnt  in  the  hand,  is  thereby  re-enabled  to  be  a  witness. 
See  1  Rev.  Codej  p.  278.  sect    I. 

92.  And  it  seems  agreed,  that  the  executive's  parck>n  of  treason, 
or  felony,  after  a  conviction  or  attainder,  restores  the  party  to  his  ere-* 
tlit.     2  Haw.  4J3.      1  Rev.  Code.  p.  278.  sect.  1.. 

93.  But  a  person  convicted  of  perjury  shall  never  be  a  witness. 

1  Rev.  Code^  p.  278.  sect.  2. 

04.  Want  of  discretion  is  a  good  exception  against  a  witness ;  on 
^vhich  account  alone  it  seems,  that  an  infant  may  be  excepted  against. 

2  Haw.  434. 

95.  But  if  an  infant  be  of  the  age  of  fourteen  yeai*s,  he  is  as  to  this 
pvu  pose  of  jihe  age  of  discretion  to  be  sworn  as  a  witness ;  but  if  un- 
d  I  that  age,  yet  if  it  appear  that  he  hath  a  competent  discretion,  he 
*niiy  be  sworn.     2  Hale  278, 

96.  And  in  many  cases,  an  infant  of  tender  years  may  be  examined. 
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where  the  ex^ig^ence  of  the  case  rr^ires  it;  which  poanUy)  being 
Ibrtified  with  concurrent  evidences,  may  be  of  some  weight ;  ctspe- 
daily  m  cases  of  rape,  buggery,  and  such  crimes  as  are  practised 
upon  children.     2  Bale  279,  284. 

97*  But  in  no  case  shall  an  infemt  be  admitted  as  evidence  without 
oath.     Sir.  700.     I  f4tk.  29. 

9S.  Infancy  is  to  be  tried  by  inspection,  and  if,  upon  inspection,  the 
court  have  any  doubt  of  the  age  of  the  party,  it  may  proceed  to  take 
proofs  of  the  fact;  and,  particularly,  may  examine  the  infant  him- 
self, upon  an  oath  oi  voir  dire  {to  afieak  the  truth)  that  is,  to  make  true 
answers  to  such  questions  as  the  court  shall  demand  of  him :  or  the 
court  may  examine  his  mother,  his  god-father^  and  the  like.  3  £L 
Cotn^  333. 

99.  It  seems  an  uncontroverted  nile,  in  all  cases,  that  it  b  a  good 
exception  against  a  witness,  that  he  is  either  to  be  a  gainer  or  loser  by 
the  event  of  the  cause,  whether  such  advant^e  be  direct  and  immedi- 
ate, or  consequential  only.     2  Haw.  433. 

100.  Thus,  in  an  information  upon  the  statute  of  usury,  the  party 
to  the  usurious  contract  shall  not  be  admitted  to  be  a  witness  against 
the  usurer,  for  in  efibct  he  should  be  witness  in  his  own  cause,  aitd 
should  avoid  his  own  bonds  and  assurances,  and  discharge  himself  of 
the  money  borrowed.     1  Imt.  6. 

101.  Thus  also,  an  attorney  ought  not  to  be  examined  against  his  client , 
because  he  is  obliged  to  keep  his  secrets  ;  but  of  his  own  knowkdi^e 
before  retainer,  he  may  be  examined  as  a  witness,  if  served  with  a  sub^ 
poena.     fVood^  b.  4.  c.  4. 

102.  So,  a  bail  cannot  be  a  witness  for  his  firinci/mL  (V  Term  Re/K 
1 64.)  But  the  practice  is  to  give  other  bail,  and  then  the  first  may  be 
admitted  as  a  wimess. 

103.  A  factor  who  received  a  commission  on  the  saleof  the  goods 
was  allowed  to  be  a  good  witness  to  prove  their  delivery.     3  Wits.  10, 

104.  A  person  interested  may  be  restored  to  his  competency)  by 
parting  with  his  interest,  befiore  he  is  sworn,  by  a  release,  Sec.  St:e 
2  Salk.  691.  1  Burr,  423.  3  Term  Befi.  27.  Doug.  1 34.  1  Bl.  Ee/u 
365.     Fecrke'sBv.  158. 

105.  But  upon  an  indictment  for  battery,  or  the  like,  the  party 


pved  may  be  a  witness  against  the  defendant,  because  the  prosecu- 
'Jiv.  146. 


■jgapved  I 
V^iaat 


the  suit  of  the  commonwealth.     fVood^  b.  4.  c.  5.    Peake'^ 


106.  And  in  many  criminal  cases,  from  the  necessity  of  the  thinj^;, 
interested  persons  are  allowed  as  witnesses.  As  where  the  owner 
prosecutes  an  indictment  of  felony  for  stolen  goods,  he  is  concerned 
in  interest ;  for  he  will  be  intitled  to  restitution  :  and  yet  his  evidence 
is  admitted.  Sec.     See  10  Mod.  193. 

107.  If  a  person  be  made  a  defendant  with  others,  for  the  mere 
purpose  of  excKiding  iheir  testimony,  which  is  frequently  done,  and 
no  evidence  whatever  be  given  against  the  person  so  improperly  made 
a  defendant,  he  will  be  intitled  to  an  acquittal,  the  moment  the  pbin- 
tiff  haa  closed  his  case,  afid  may  then  be  examined  as  a  witness  on  be- 
half of  the  other  defendant.    Feake'a  Ev,  1 52. 

108.  But  if  there  be  the  slightest  eiidence  to  charge  one  defendant} 
he  carniot  be  a  witness  for  the  others ;  because  the  question,  as  to  his 
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imtelity)  must  wdit  the  final  event  of  the  verclict^  and  the  jury  may)  o{^ 
their  own  knowledge,  have  further  information  of  the  fact,  than  what 
they  collect  from  the  witnesses  in  court.  (Peake'a  £v,  153.)  But  this 
applies  in  asatun/isit» 

109.  If  Uie  plaintiff,  in  his  declaration,  state  that  the  defendant, 
togitfter  vjUh  A  B,  committed  a  treapaast  tliis  will  not  deprive  the  de- 
fendant of  the  testimony  of  A  B,  unless  evidence  is  given  of  his  having 
been  concerned  ui  the  fact,  and  ihut  process  had  issued  against  him^ 
and  endeavours  used  to  serve  him  with  it.     J6id, 

1 10.  But  viacfiarate  actions  be  brought  against  two  for  a  joint  tres- 
pass, one  defendant  may  be  a  witness  for  the  other.    1  Waak,  187. 

HI.  Witnesses,  who,  at  first  si^ht,  seem  objectionable  on  the 
ground  of  rule,  are  admitted,  because  they  have  a  counter  interest. 
Thus,  the  acceptor  of  a  bill  of  exchange  is  a  competent  witness  in  an 
action  against  the  drawer,  to  prove  that  he  had  no  effects,  and  thereby 
prevent  the  necessity  of  notice  to  him  ;  for,  though  by  supporting  the 
action  ap:ainst  the  drawer,  he  relieves  himself  from  an  action  at  the 
«uit  of  the  holder,  he,  at  the  same  time,  gives  an  action  against  him- 
self at  the  suit  of  the  drawer,  in  which  the  evidence  he  has  given  of  i\\e 
vant  of  consideration  will  not  avail  him,  but  must  be  proved  by  another 
witness.     Peake^s  £v.  154,  155. 

1 1 2.  W  here  the  interest  is  merelyybrma^  and  the  person  called  as 
a  witness  can  neither  be  benefitted  nor  injured  by  the  event  of  the 
cause,  he  sImJI  be  admitted ;  as  a  guardian,  in  socage,  who  may  be 
examined,  in  behalf  of  his  ward  :  so,  a  grantee,  executor}  or  devisee, 
who  is  merely  a  trustee,  and  has  no  beneficial  interest,  may,  in  cases 
where  he  is  not  a  paity  on  the  record,  give  evidence  of  the  grant  to 
him,  or  in  support  of  the  will,  by  proving  the  sanity  of  the  testator, 
and  the  circumstance  of  his  having  acted  in  the  trust,  will  not  render 
4iim  incompetent.  But  a  guardian  on  record^  is  really  interested  in  the 
event  of  the  suit,  being  liable  to  the  costs,  in  case  the  verdict  is  against 
the  infant  he  protects.    Peakt^a  Ev»  156. 

n  3.  A  party  appellee  cannot  be  received  as  a  witness  fpr  his  co- 
appellees,  either  upon  his  releasing  to  them  his  interest  in  the  subject 
in  controversy,  or  upon  hia  or  their  depositing  with  the  clerk  a  sura  of 
fRoney  sufficient  to  cover  the  costs.     2  IL  is^  M.  467, 

114.  The  interest  must  exist  at  the  ti^neof  the  fact  which  the  wit- 
ness is  to  prove  happened,  or  be  thrown  upon  bim  afterwards  by  d|^- 
ration  of  law,  or  by  the  act  of  the  party  who  requires  his  testimony  ;• 
for  if,  afier  the  eventy  tlic  witness  becomes  interested  by  bis  own  act 
{as  by  laying  a  wager  on  the  event  of  the  cause)  without  the  interference 
or  consent  of  the  party  by  whom  Ixs  is  called,  such  subsequent  inter- 
-est  will  not  render  him  incompetent.     Pcake'a  Kv,  157,  158. 

115.  The  intereaty  too,  must  exist  at  the  time  of  the  tnal;  and 
therefore,  when  a  witness  is  interested,  by  being  answerable  to  one 
of  the  parties ;  or  will  have  a  demand  on  that  party,  in  case  the  cause 
is  unsuccessful ;  a  releaae  from  the  party  to4he  loitneaay  or  from  the 
wiineaa  to  the  parttj^  as  the  case  may.  require,  by  Jtaking  away  his  in- 
terest, restores  his  competency.     Peake'a  Ev.  15S. 

1 16.  And  if  the  party,  who  wisl>e6  to  use  the  witness*  tenders  a  re- 
leaae  to  him,  and  he  refuses  to  accept  it ;  or  the  witness  having  at:laim 
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tenders  a  release  on  his  part,  which  b  refused,  he  may  be  examined  as  •  j\     - 

a  witness.     Idid.  ^Ij"  • 

1 17.  A  man  who  is  interested  in  the  event  of  a  suit  is  objectionable  -  T  |  * 
only  when  he  comes  to  prove  a  fact  consistent  with  his  interest ;  fojr  ^  i  : 
if  the  evidence  he  is  to  give  be  contrary  to  his  interest,  he  is  the  best  *9K 
possible  witness  that  can  be  called,  and  no  objection  can  be  made  to  V.J  -  }:j 
him  by  the  party  in  the  cause.  In  this  case,  however,  he  may  some«  *,*  l  ^ 
times  object  to  be  examined,  because  his  evidence  may  subject  him  tp  ^  >-!',' 
future  inconvenience.     Fea(ce*8  Ev.  160,  161.                                                             .    !  ' 

118.  As  no  man  can  be  compelled  to  give  evidence  which  tends  to  ^  ^ ; 
charge  himself  with  a  crirm  ;  so  the  same  rule  of  law  protects  a  man's  > ' 
pecuniary  interest;  and,  therefore,  he  is  not  compellable  to  give  any                         n 
answer  which  may  subject  him  to  a  civil  actictij  or  charge  himself  with                         i  *. 
a  debt.     But  as  a  man  cannot,  by  making  his  interest  the  same  as  that 

of  the  party  who  has  a  right  to  his  testimony,  deprive  such  party  of 
the  benefit  of  it ;  so  neither  can  he,  by  voluntarily  acquiring  an  inter- 
est the  other  way,  enable  himself  to  object  to  give  evidence;  and 
therefore,  where  a  subscribing  witness  became  bail  for  the  maker,  he 
was  compelled  to  give  evidence  of  the  execution.  Feake^a  Ev,  184, 
185. 

1 1 9.  |C7*  How  far  a  witness  shall  be  compelled  to  answer  questions 
tending  to  prove  him  infamous^  or  even  disgracedy  has  been  the  subject 
of  much  discussion,  and  seems  not  to  be  fully  settled.  See  Feake*it 
Ev.  130,  132.  1  Hall's  Amer.  L,  Joum,  223,  the  ofiimons  of  the  twelve 
judges  of  England, 

120.  It  is  no  good  exception  against  a  witness,  that  he  hath  a  main* 
tenance  from  the  commonwealth ;  for  eveiy  one  may  maintain  his 
own  witnesses.     2  Hanv.  434. 

12 1 .  A  trustee  may  be  a  witness,  if  he  hath  released  his  trust ;  but  ^ 
not  if  he  hath  conveyed  it  over.     Sid.  315. 

122.  An  heir  at  law  n\ay  be  a  witness  concerning  the  title  to  the 
land^  but  the  remainder-man  cannot,  for  he  hath  a  present  interest, 
but  the  heirship  is  a  mere  contingency.     I  Salk,  283. 

123.  A  witness  laying  a  wager  in  the  cause  is  no  hindrance  to  his 
being  a  witness ;  for  the  other  has  an  interest  in  his  evidence,  which 
he  cannot  deprive  him  of.     Earest,Z\.     Str.  65^.    Peake's Ev.  \ SB. 

124.  If  a  person  apprehends  himself  to  be  interested  in,  though  in 
strictness  of  law  he  is  not,  yet  he  ought  not  to  be  sworn  ;  as,  where 
the  witness  for  the  plaintiff  apprehended  that  if  the  plaintiff  should 
recover,  he  would  remit  a  claim  of  some  money  which  he  (the  plain- 
tiff)  had  upon  this  witness ;  but  if  he  should  not  recover,  he  would  not 
rerr.it  it ;  although  in  strictness  of  law  his  recovering  or  not  recovering 
in  tliat  case  would  not  alter  the  claim ;  or,  as  in  case  where  the  wit- 
ness owned  himself  to  be  under  honorary,  though  not  under  a  Innding 
engagement  to  pay  the  costs.     Str.  129. 

125.  IC7*  But  the  authority  of  the  above  rule  has  l^ocn  much  shaken  ^ 
by  modern  determinations ;  k  being  liow  held,  that  "  an  honorary 

obligation,  which  will  be  affected  by  the  event  of  the  cause,  is  not  an 
elijection  to  the  competency  of  a  witness"  (I  Cow/t.  144.)  the  courts 
having  of  late  years  endeavoured,  as  far  as  possible,  to  let  the  objection  A 

goto  the  credit  rather  than  to  the  comfieteticy.     1  Cow/i,  146.  note. 
And  sir  Jafties  MafiAfcld^  chief  justice,  is  represented  to  have  said, 
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"  that  thie  same  honour  by  \yhich  the  witness  considered  hinc&self  bound 
to  pay  a  sum  of  money,  for  which  he  was  not  liable,  would  lead  him  to 
speak  the  truth  between  the  parties/'     1  Cow/t.  145. 

126.  If  a  man  hath  been  examined  on  interrogatories,  being  at  the 
time  disinterested,  and  afterwards  becomes  interested,  his  deposition 
may  be  given  in  evidence  ;  because  his  evidence  must  be  taken  as  it 
stood  at  the  time  of  his  examination.  So,  if  a  witness  to  a  bond  be* 
conies  afterwards  representative  of  the  obligee,  his  hand  must  be 
proved  in  like  manner  as  if  he  were  dead»    3  Atk,  615.    2  Vezey  44. 

127.  Interested  witnesses  may  be  examined  upon  a  voir  dtre^  if  sus- 
pected to  be  secretly  concerned  in  the  event;  or  their  interest  may  be 
proved  in  court.     3  BL  Com,  370. 

128.  It  seems  agreed,  that  the  husband  and  wife  being  as  one  and 
the  same  person,  in  affection  and  interest,  can  no  more  give  evidence 
for  one  another,  in  any  case  whatsoever,  than  for  themselves  ;  and 
that  regularly  the  one  shall  not  be  admitted  to  give  evidence  again^ 
the  other,  by  reason  of  the  implacable  dissension  which  might  be 
caused  by  it,  and  the  great  danger  of  perjury  from  taking  the  oaths  of 
persons  under  so  great  a  bias,  and  the  extreme  hardships  of  the  case. 
Yet  some  exceptions  have  been  allowed  in  cases  of  evident  necessity ; 
as  in  the  lord  jiudlty'a  case,  who  held  his  wife,  while  his  servant  by 
his  command  ravished  her ;  or,  where  a  tnan  is  indicted  on  a  Ibrctble 
marriage  on  the  statute ;  or,  where  either  a  husband  or  wife  have 
cause  to  demand  sureties  of  the  peace,  against  the  other.  2  I&w^ 
431,455. 

129.  In  suits  in  which  the  husband  is  not  immediately  and  certainly 
interested,  but  may  be  so  eventually,  the  wife  is  a  comfietent  witness  ; 
but  the  jury  are  to  judge  of  her  credibility.  Thus,  in  trover^  by  R 
against  B,  for  goods  which  bad  been  lent  by  B  to  the  wife  of  C,  and 
conveyed  by  C  to  R,  the  wife  of  C  is  a  contpetent  witness,  i  H,ksr 
-/If.  154.     ^zPeake'iEv.XlS. 

1 30.  On  an  indictment  for  bigamy,  the  first  wife  eannot  be  a  wimess, 
but  the  second  may  ;  for  the  second  marriage  is  void.  BuU,  ^^,  P. 
287.     Peake*9  Ev,  174. 

131.  So,  if  a  woman  be  taken  away  by  force  and  mamed  ;  on  an 
indictment  against  the  husband  defacto^  founded  on  the  statute,  she  is 
a  witness  to  prove  the  fact.     Gilb.  £v.  120. 

132.  So,  on  an  iudictment  against  the  husband  for  an  assault  on  the 
wife,  she  may  be  a  witness.     Stra.  633. 

133.  Id  an  action  against  the  husband  for  his  wife's  wedding  clotltes, 
the  wife's  mother  was  suffered  to  give  evidence  that  they  were  bought 
on  the  credit  of  her  own  husband.     Str,  504. 

134.  So,  the  declarations  of  the  wife,  as  to  the  price  for  nursing 
the  defendant's  child,  have  been  given  in  evidence  to  charge  the  bus* 
band ;  such  matters  being  usually  transacted  by  women.  (Stra,  527.) 
But  thu  case  has  been  denied  to  be  law     See  £sfi.  JV.  P.  722. 

135.  In  an  action  for  wages  earned  by  the  wife  of  the  plaintiff  from 
the  defendant's  intestate,  the  wife's  acknowledgment  of  the  recript  of 
twenty  pounds  was  not  allowed  to  be  given  in  evidence  against  hor 
husband.     Stra.  1092. 

136.  The  wife  is  always  permitted  to  swear  the  peace  against  the 
httslNuid :  and  ber  affidavit  hits  been  permitted  to  be  read  ^n  the  appli- 
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cation  to  the  court,  for  an  information  against  the  huBbandf  for  an 
attempt  to  take  her  aw&y  after  ar tides  of  separation*    ^Esp  JSf.  F. 
72  L 

137-  icr  f^ow  far  a  person  shall  be  admitted  as  a  witness  to  inva* 
Ud^ite  an  instrument  ^hich  he  has  siibscribt^d,  and  whether  the  rule 
applies  only  to  nrgonaftie  instruments,  has  been  a  question  much  agU 
tated,  and  seems  not  yet  to  be  fully  settled  ;  the  court  of  Kinti^^s  Bench 
having  adopted  one  rule,  and  ihat  of  the  Common  Pleas  another  See 
1  Dau*»  Rtfi.  17,  19»  note  {d).  Ibid.  301.  4  Burr,  2251.  3  Term  Rtfi^ 
37,  ihid.  707.  7  Tmn  Rrji,  60.  Ibid,  60 1.  I  BL  Reft.  365.  I  'M*/i. 
JRcp.  (Day's  edit,)  98,  note  (2,)  Ibid,  177,  note  (L)  2  ^Esfu  Reft^ 
(Day's  cdit.J4S8,  note(l  ) 

138.  The  person  in  whose  natite  an  instrument  has  been  forged  hai 
been  uniformly  held  to  be  an  incgmpeient  witness  to  prove  the  foi'ge- 
,  ry  ;  and  this  is  considered  by  lord  HlLttt^r^ugh  as  an  anomaly  in  the 
law  of  evidence.    [A  Ea^t.  532.     2  Ea&r's  Cr,  L.  994.     See   1  *E^fi, 
J?r//.  (Day's  edit.)  93,  note  (K)  trAerr  th^  ca^ei are  ctiUected  iinth  great  j 

accurate tj^  and  the  diffcmit  ruicn  of  the  severed  Btate  courts^  on  i/d9 
fiQini^  shewn, 

'39.  IC7*  The  old  cases  upon  the  competency  of  witnesses  have 
gone  upon  very  subtle  grounds-     But  of  late  years  the  courts  have  j 

endeavoured  as  fat  as  possible,  consistent  with  those  authoritieSj  to  let 
the  objection  go  to  the  tredit  rather  than  to  the  comfiet^ncy  of  a  witness. 
3  TrrviRcfi.  32.  I 

140.  An  objection  to  the  competenof  of  a  Witness  maybe  made  at  j 
any  sta^e  of  the  proceeding's*     I  *Es/t.  Re/i.  37. 

|i:3*  -^^'^r  evidence  lies  under  g^reat  and  (general  prejudices  and 
ought  to  be  heard  with  uncommon  caution.  But  if  it  appears  lo  be 
founded  in  truth,  it  ts  the  beat  negative  evidence  that  can  he  olfered  ; 
it  is  really  positive  evidence ,  which  in  the  nature  of  things  necessarily 
implies  a  negative-  And^.  in  many  cascs^  it  is  the  only  evidence  an  in- 
iioi^ent  man  can  offer.     Fosi.  363. 

141.  It  seems  agreed,  that  it  is  no  exception  a^mst  a  person^s  gir* 
ing  endence,  either  for  or  against  a  prisoncrj  that  he  is  one  of  the 
judges  or  jurors  who  are  lotry  him.     2  IIn^v.  432* 

142.  But,  where  a  juror  is  ci^hed  upon  to  |ifive  his  evidence,  he  > 
ought  10  pive  it  upon  oath  openly  in  court,  and  not  be  examined  pri- 

'  vately  by  his  companions.     Buc.  Mr.  Evtd.  -^*  2-     I  Uev,  d^de^  p4 
101.  sect.  L4. 

143.  It  hath  been  long  settled,  that  it  is  no  exception  against  awit'*- 

ness^  that  he  hath  confessed  himself  guilty  of  the  same  crime,  if  he     *  * 

hath  not  been  indicic(J  for  it ;  for  if  no  accomplices  were  to  be  admit- 

led  as  wiinesses,  it  woyld  be  generally  impossible  to  find  evidence  to 

conmt  the  greatest  o (Tender.     2  Haxi.*^  43-3*  I 

1 44.  **  But  an  approver  shall  in  no  case  be  admitted.- '    1  Eev.  Ccdtf  i 
p.  106, 

145.  It  hath  been  adjudged*  that  wli ere  three  persons  are  sued  in 
three  several  actions  on  the  stamte,  for  a  supposed  perjury  in  their* 

evidence  cor^ceming  the  same  thing,  iliey  may  be  good  witnesses  in  ••  ^ 

liuch  actions  for  one  another.     2  I/an\  432.  |    ; 

146p  "No  negro,  mAilaUo,  or  Tntlian*  shall  be  admitted  to  give  cvi*  , 
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dencct  but  agaiost^or  between  negproes,  mulatto^  or  Indians.*^  1  Rev. 
Codcy  p.  278.  sect.  3.     Idid,  p.  412.  sect.  4. 

147.  There  were  two  witnesses  to  a  deed,  and  one  of  them  was 
blind.  It  was  ruled  by  Holty  chief  justice,  that  such  deed  mi^htbe 
proved  by  the  other  witness,  and  read ;  or  might  be  proved,  without 
proving  that  this  blind  witness  is  dead  ;  or  without  having  him  at  the 
triaiy  proving  only  his  hand.    Ld,  Raym.  734. 

148.  If  a  wimess  is  beyond  the  sea,  it  is  usual  to  prove  his  hand, 
and  that  that  he  is  beyond  the  sea*-    12  rml«iie24* 

149.  There  were  two  witnesses  to  a  bond,  one  in  jifrica^  and  the 
Dther  in  Bedlam^  mad :  on  an  9rder  to  prove  an  exhibit*  viva  Soce^  in 
diancery,  a  witness  proved  these  facts,  and  their  hands  to  the  bond,  as 
if  dead.    Ibid.  ^ 

150.  If  a  witness  to  a  deed  Is  dead,  it  is  not  sufiicient  to  prove  his 
hand  writings  but  it  must  be  proved  also  that  he  is  dead.    2  ^dtk.  48. 

151.  And  where  a  person  has  lived  abroad  some  years,  after  attest-  ^ 
ing  a  deed,  there  va^u^  be  strict  proof  of  his  death ;  otherwise  it  is, 
where  the  witness  has  lived  constantly  in  the  country,  from  the  time 
o^  subscribing  his  name  to  the  day  of  his  death  ;  for  in  that  case,  a 
slight  evidence  of  his  death  is  sufiBcient,  especially  whet'e  the  person 
who  proves  his  hand  knew  him  intimately,  nnd  swears  that  he  believes 
him  dead.    Ibid, 

152.  But  where  the  witness  is  dead,  it  is  sufficient  to  prove  the  wit- 
nesses hand,  without  proving  the  hand  of  the  party.     12  Finer  224. 

153  The  sayings  of  a  dead  man  are  not  to  be  given  in  evidence,  to 
prove  a  particular  fact,  they  are  only  to  be  admitted  in  proof  of  general 
iisai^es  and  customs ;  but  as  for  a  particular  fact,  lying  in  the  knowledge 
of  a  particlar  person,  by  Jiis  death  the  evidence  is  lost.  St,  Tr.  F,  5. 
456. 

T54.  And  it  hath  been  agreed,  that  the  evidence, given  by  a  witness 
at  one  trial,  cannot  in  the  ordinary  coui-se  of  justice  be  made  use 
a ^'ainst  a  defendant,  on  the  death  of  such  w  itness,  at  another  trial. 
(2  Haw.  430  )  But  xW\s  must  be  understood  in  criminal  cases,  for  in 
civil  actions  the  practice  is  otherwiae.     See  'OnaL  A".  P.  23 1 . 

I.'j5.  In  the  case  of  murder,  what  the  deceased  dciclarcd  after  the 
wound  given  may  be  given  in  evidence.  12  Plner  1 18.  Feake^s  Ev. 
15,16. 

156.  But  where  such  declaration  is  reduced  into  writing,  the  wrltiDg 
itself  must  be  produced,  and  not  evidence  thereof  given  viva  voce. 
Ibid,\\9. 

157.  It  is  a  general  rule  that  hearsay  is  no  evidence ;  for  no  evidence 
IS  to  be  admitted  but  what  is  upon  oath  ;  for  if  the  first  speech  was 
without  oath,  another  oath  that  there  was  such  speech  makes  it  i^ 
more  than  a  bare  speakinj*,  and  so  of  no  value  in  a  court  of  justice ; 
and  besides,  the  adverse  pail y  had  no  opportunity  of  a  cross  examina- 
tion ;  and  if  the  witness  h  living,  what  he  has  been  heard  to  say  is  not 
the  best  evidence  that  the  nature  of  the  thing  will  admit.  But  though 
hearsay  ought  not  to  be  allowed  as  direct  evidence,  yet  it  may  be  al- 
lowed in  corroboration  of  a  witness's  testimony,  to  shew  that  he 
affirmed  the  same  thing  before  on  other  occasions,  and  that  he  is  still 
constant  to  himself.  So,  where  the  issue  is  on  the  legitimacy  of  a  per- 
s*pi,  it  seems  the  practice  to  admit  e\idence  of  what*  the  parents  have 
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been  heard  to  say^  either  as  to  their  being  or  not  being  married,  for 
the  presumption  arising  from  the  cohabitation  is  either  strengthened 
or  destroyed  by  such  declaration,  which,  although  not  to  be  given  in 
evidence  directly,  yet  they  may  be  assigned  by  the  witness  as  a  reason 
for  his  belief  one  way  or  other.  So,  hearsay  is  good  evidence  to  prove 
who  was  a  man^s  grand-lather  when  he  married,  what  children  he  had, 
and  the  like,  of  which  it  is  not  reasonable  to  presume  that  there  is 
better  evidence.  So,  to  pi*ove  that  a  man's  father  or  other  kinsman 
beyond  the  sea  is  dead,  the  common  reputation  and  belief  of  it  in  tfafe 
family  gives  credit  to  such  evidence  ;  and  for  a  stranger  it  would  be 
good  evidence,  if  a  person  swore  that  a  brother  or  other  near  relation 
told  him  fie,  which  relation  is  dead.  So,  in  questions  of  prescriptioni 
it  is  allowable  to  give  hearsay  evidence,  in  order  to  prove  general  re- 
putation ;  and  where  the  issue  was  of  a  right  to  a  way  over  the  plain- 
tiff's close,  the  defer.dants  were  admitted  to  give  evidence  of  a  con- 
versation l)etween  persons  not  interested,  then  dead,  wherein  the  right 
to  the  way  was  agreed.  Theory' of  Ev.  Ill,  lid.  Peake'a  £v.  10^  1 1, 
12,  13. 

158.  '  Any  person  absenting  himself  beyond  sea,  or  elsewhere,  for 
Steven  years  sttcceasively,  shall  be  presumed  to  be  deadt  in  any  case 
wherein  his^eath  shall  come  in  question,  unless  proof  be  made  that  he 
was  alive  within  that  time.  But  an  estate  recovered  in  any  such  case^ 
if  in  a  subsequent  actipn  or  suit  the  person  presumed  to  be  dead  shall 
be  proved  to  be  living,  shall  be  restored  to  him  who  shall  have  been 
evicted ;  and  he  may  moreover  demand  and  recover  the  rents  and  pro- 
fits of  the  estate,  during  such  time  as  he  shall  have  been  deprived  there- 
of i  with  lawful  interest.'     1  Rev.  Code^  p.  33u  ^ 

ly,  OF  PROCESS  TO  CAUSE  WITNESSES  TO  APPEAR. 

'  i  59.  The  compulsory  means  lo  bring  in  witnesses  are  of  two  kinds. 
1.  By  process  oiMubJimm  issued  in  the  commonwealth's  name,  by  the 
justices,  or  others,  where  the  trial  is  to  be.  2.  VV  hich  is  the  more  or- 
dinary and  more  effectual  means  (in  criminal  cases)  the  iustices  who 
commit  the  oflftender  may  at  that  time,  or  at  any  time  after,  and  be- 
fore the  trial,  bind  over  the  Witnesses  to  appear  at  court,  and  in  case  of 
their  refusal  either  to  come,  or  to  be  bound  over,  may  commit  them 
for  their  contempt  in  such  refusal.     2  Hale  282. 

160.  Where  a  witness  is  a  prisoner  in  execution  fordebt,  he  must 
be  brought  up  by  habeas  corfiua  ad  teatifioandum^  to  give  his  evidence. 
St,  Tr.  V.  2.  580.      V.  4.  37. 

161.  Witnesses  are  privileged  from  ari^est  by  the  laws  of  Virgmia* 
Sec '  A»iiF.$T.' 

162  An  attachmefit  was  granted  against  a  witness  for  failing  to  at* 
tend,  after  having  been  served  whh  a  subpoena^  and  receiving  one  gui- 
nea, and  the  promtse  of  a  guinea  a  day,  during  his  attendance,  and  his 
charges  paid ;  although  the  party  for  whom  he  was  summoned  had 
his  remedy,  by  action,  on  the  statute  oiMz,  L.  Baym,  1529. 

1 63.  Rut  lo  ground  an  attachment,  the  service  of  the  subpoena  mu^t 
be  on  the  fieraon  of  the  witness,  and  not  on  his  servant.  And  by  Lee 
Ch.  J.  it  hath  been  solemnly  determined,  that  you  must  not  only  have 
an  affidavit  of  tendering  the  real  fees,  but  likewise  of  a  tender  of  r^^ 
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SQBable  charges^  to  ground  an  attachment.     Cae^  Hatdw,  313.     Stra. 
1054.  • 

1 64.  So,  where  a  sum  was  tendered  to  a  witness,  \vhicb»  in  the  opw 
nion  of  the  court,  was  too  small,  an  attachment  was  refused.  *Stra, 
1150. 

165.  So,  where  a  witness  was  subpoenaed  at  home,  but  no  tender  of 
fees  made,  who  afterwards  attended  at  court,  but  reused  to  be  sworn, 
although  he  was  there  tendered  his  fees ;  the  court  refused  an  attach^* 
menti  saying,  that  a  witness  improperly  subpoenaed  was  to  be  consi- 
dered as  a  stander  by,  and  it  was  no  contempt  for  a  stander  by  to  re» 
iuse  to  be  sworn.     Bl  Reft,,  36. 

166    And  by  the  court,  the  witnesses  eught  to  have  a  reasonable 
ytime  to  put  their  affairs  in  order,  that  their  attendance  upon  the  court 
may  be  as  little  prejudice  to  themselves  as  possible.     Stra,  510. 

167.  in  criminal  cases,  if  a  witness  hath  been  bound  over,  sgid  does 
not  appear,  he  shall  forfeit  his  recognizance.    - 

V.  OF  THE  MANNER  OF  GIVING  EVIDENCE. 


168-  He  who  affirms  the  matter  in  issue,  whether  plaintiff  or  de- 
fendant, ought  to  begin  to  give  evidence.    JM.  36. 

)69.  The  evidence  both  for  and  against  a  prisoner  ought  to  be  upon 
oath. 

.  But  this  is  not  always  necessary  ;  and  may  now  be  dispensed  with, 
in  favour  of  those  whose  religious  scruples  will  not  permit  them  to 
take  an  oath     See  title  *  Oaths  ' 

170.  It  is  no  satisfaction  for  a  witness  to  say,  that  he  thinks  or  per- 
suades himself;  and  this  for  two  reasons,  by  Coke  Ch.  J.  1.  Because 
the  ji'd>>e  is  to  give  absolute  sentence,  and  ought  to  have  more  ground 
than  thinkipg.  3.  Because  judges,  as  judges,  are  always  to  give* 
judgment,  tffcwndwm  alhgata  et  probata^  notwithstanding  that  private 
persons  think  otherwise.     Dyer.  53. 

171.  The  court  may  indulge  a  prisoner  in  examiniiig  the  witnesses 
apart,  but  he  cannoi  demand  it  of  right.     St.  Tr,  T.  4  9. 

172.  In  cases  ol  life,  no  evidence  is  to  be  given  against  a  prisoner 
but  in  his  presence.     Haw.  B.  2.  c.  46,  sect.  1. 

173.  In  every  issue  the  affirmative  is  to  be  proved.  A  negative 
cannot  regularly  be  proved  ;  and  therefore  \t  is  sufficient  to  deny  what 
is  affirmed,  until  it  be  proved  :  but  when  the  affirmative  is  proved,  the 
other  side  may  contest  it  with  opposite  proofs,  for  this  is  nqt  properly 
the  proof  of  a  negative,  but  the  proof  of  some  proposition  totally  in- 
consistent with  what  is  affirmed :  as  if  the  defendant  be  charged  with 
a  trespass,  he  need  only  make  a  general  dt  nial  of  the  fact,  and  if  the 
feet  be  proved,  then  he  may  prove  a  proposition  inconsistent  whh  the 
charge,  as  that  he  was  at  another  place  at  the  time,  or  the  like.  The- 
ory ^Ev.  116,  117. 

174.  But  to  this  rule  there  is  an  exception  of  such  cases,  where 
the  law  presumes  the  affirmative  contained  in  the  issue.  Thei-eibre, 
ill  an  information  against  lord  Halifax  for  refusing  to  deliver  up  the 
rollsof  the  auditor  of  the  exchequer,  the  court  of  exchequer  put  the 
plaintiff  ujwn  proving  the  negative,  namely,  that  he  did  not  deliver 
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iBem ;  for  a  person  shall  be  presumed  duly  to  execute  his  Qfl&ce,  till 
the  con  tfary  appear.    Jbid,\\7. 

175.  A  prisoner  may  not  call  witnesses  to  disprove  what  bis  own 
witnesses  have  sworn.     St.  Tr,  V.  4.  764,  792. 

176.  A  witness  shall  not  be  permitted  to  read  his  evidence,  but  he 
ipay  look  upon  his  notes  to  refresh  his  memory.     St,  Tr,  T.  445. 

177.  A  witness  shall  not  be  cross-examined,  till  he  has  gone  through 
the  evidc^nce  for  the  party  to  whose  side  he  was  produced.  St,  Tr, 
r.  2.791 

178.  And  it  seems  agreed,  that  where  a  witness  at  one  trial  varies 
from  his  own  evidence  at  apother,  in  relation  to  the  same  matter, 
such  variance  may  be  given  in  evidence  to  invalidate  his  testimo- 
ny  at  the  second  trial.     2  Hanv,  430. 

179.  The  counsel  of  tliat  party  which  doth  begin  to  maintain  the 
issue  ought  to  conclude.     Tri,  fi.fiaia  220. 

180.  If,  in  the  course  of  the  trial,  either  party  offer  evidence 
which  is  thought  to  be  inadmissible  by  the  other,  and  the  coun 
do,  notwithstanding,  admit  it,  the  party  who  moved  the  court  to 
reject  the  evidence  may  ejpce/it  to  their  o/iinion.     See  Buil.  JV.F.SH^ 

181.  But  if  on  the  evidence  given  a<ioubt  in  law  ari^s,  or  eitticr 
party  considers  it  as  insufficient  to  support  the  issue  joined,  he  may 
demur  to  the  evidence^  an^  thus  arrest  the  cause  from  the  cognizance 
of  the  jury  (except  so  far  as  to  assess  conditional  damages)  and  sul^mit 
it  to  the  court,  on  the  law  ai'ising  from  the  facts  stated  in  the  demurrer. 
See  Didl.  JY.  P.  313.     Hargrove's  Coke  Littleton  155.  b.  note  (5.) 

.  182.  Ai  biU»  of  excefitioni^  and  demurrera  to  evidence^  {requent]y 
occur  in  practice,  it  is  presumed  that  the  following  precedents  will  be 
a  proper  conclusion  to  this  title. 

Bill  of  Exceptions. 
A. 


\.  P.  1 

V.     V  In  4 
J.  D.J 


i  debt  (casej  &c.  as  the  action  is.) 
B.  ~     ■ 

Be  it  remembered,  that  on  the  trial  of  this  cause,  the  counsel  for 
the  plaintiff  (or  defendant,  as  the  case  may  be)  to  maintain  and  pro^  e 
the  issue,  on  his  p«rt  gave  in  evidence.  That,  &c  (here  set  out 
the  evidence  offered.)  To  which  evidence  the  defendant  (or  plafhiifTj 
as  the  case  may  be)  by  his  counsel,  objected  as  improper  to  go  to  tJit: 
jury,  whereupon  the  matter  was  referi-ed  to  the  court ;  who  beinj^  of 
opinion  that  the  said  evidence  was  proper  to  go  to  the  jury,  the  de- 
ieadant  (or  plaintiff,  as  the  case  may  be)  by  his  counsel,  excepted  to 
such  opinion,  and  prayed  that  these  his  exceptions  might  be  sealed 
and  enrolled,  pursuant  to  the  act  of  the  General  Assembly  in  that  case 
made  and  provided  ;  and  it  is  accordingly  done. 

|C7»  These  exceptions  vSuai  be  signed  by  a  majority  of  the  justices 
present*     1  Rev.  Code^  p.  44. 

And  where  a  paper  was  offered  as  a  bill  of  exceptions  to  the  opi- 
nion of  the  district  court  (two  judges  being  present)  and  only  signed 
by  one  judge,  it  was  held  not  to  operate  as  a  bill  of  exceptions.  3  H. 
and3i;-3I9. 


Digitized  by 


Googl 


^n^fm^vmimF^ 


m  iH» 


246 


EVIDENCE. 


Bills  of  exceptions  may  also  be  taken  for  a  misdirection  in  t'be- 
judges  or  justices.     See  Hargrave*a  Coke  Littleton  156.   3  BL  372. 

This  bill  is  to  prevent  the  precipitancy  of  the  judges,  and  ought  to 
be  allowed  in  all  courtstand  in  all  places  of  pleadings,  and  may  be  put 
in  any  time  before  the  jury  have  given  their  verdict.  Triala  fi,  fiats  229. 

It  must  be  tendered  at  the  trial ;  and  reduced  to  writing  while  the 
tiling  is  transacting.     Bull.  JV.  P.  315. 

if  a  judge  allow  the  maltet*  to  be  evidence,  but  not  conclusive,  and 
so  refer  it  to  the  jury,  no  bill  of  exception  will  lie.   L.  Raym,  404, 405. 

It  ought  to  be  upon  some  point  of  law,  either  in  admitting  or  deny- 
ing of  evidence,  or  a  challenge,  or  some  matter  of  law  arising  upon 
facts  not  denied,  in  which  either  party  is  overruled  by  the  court.  BiUt, 
a:  P.  316. 

If  a  bill  be  tendered,  and  the  exceptions  in  it  afe  truly  stated,  the 
judges  ought  to  set  their  seals  to  it ;  but  if  the  bill  contain  matte];^^ 
false,  or  untruly  stated,  or  matters  wherein  the  party  was  not  over- 
ruled, they  are  not  obliged  to  seal  it.     Bull.  JV.  P.  316.     3  Bl.  372. 

If  the  judge  refuses  to  sign  the  bill,  a  writ  on  the  statute  may  be 
awarded  against  him,  commanding  him  to  do  it.  If  he  returns  that 
the  &cts  are  not  truly  stated,  when  they  are,  an  action  for  a  false  re- 
lurn  will  lie,  and  if  they  are  found  true,  damages  will  be  given,,  and  a 
peremptory  writ  commanding  the  same.     2  Inat.  426. 

The  party  grieved  may  have  a  writ  of  etrbr,  and  may  assign  error 
upon  that  bill  sealed,  and  also  in  the  record,  or  in  one  of  them,  at  his 
pleasure.     F.MB.2\, 

A  bill  of  exceptions  has  been  refujsed  in  crtminal  cases,  ( 1  Lev.  68. 
KeyUng^  15.  I  &£/.  84-)  But  it  has  been  allowed  in  an  indictment 
for  a  trespass.  ( I  Lem.  5.)  Also  in  an  informatibn  in  nature  of  a  yMO 
ttrarranto.     1  Fent.  366.     See  also,  Haiv,  B.  2.c.  46,  sect.  1. 


Demurrer  to  evidence. 


A.P.I 

V.    >  In 
B.D.J 


de6t  (case J  Sec.  as  the  action  is.), 


The  plaintiff,  by  his  counsel  in  this  caifse,  produces  in  evidence  to 
the  jury,  to  prove  and  maintain  the  issue  joined  on  his  part.  That,  &c. 
(here  state  the  evidence.)  And  the  said  defendant  says,  that  the  afore- 
said matters  to  the  jurors  aforesaid,  in  form  aforesaid,  shewn  in  evi. 
dence  by  the  said  phdntiff,  is  not  sufficient  in  law  to  maintain  the  said 
issue  joined,  on  the^  part  of  the  said  plaintiff,  and  that  he  the  said  de^ 
lendant  to  the  matter  aforesaid  shewn  in  evidem^e  Iralh  no  necessity^ 
nor  is  he  obliged  by  the  laws  of  the  land  to  answer  ;  and  this  he  is 
ready  to  verify.     Wherefore,  for  want  of  sufficient  matter  in  that 
behalf  shewn  in  evidence  to  the  jury  aforesaid,  the  said  defendant 
prays  judgment,  and  that  the  jurors  aforesaid  be  discharged  from  giv- 
ing any  verdict  upon  the  said  issue.  Sec.  and  that  the  plaintiff  be  barred 
of  having  a  verdict,  8cc. 

Joinder  in  Demurrer. 

And  the  said  plaintiff  saith,  that  he  hath  given  sufficient  matter    iu 
evidence,  to  which  the  defendant  hath  given  no  answer,  &c.  and  de- 
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mands  judgment^  and  that  the  jury  be  discharged,  and  that  the  de« 
fendani  be  convicted}  he. 

A  demurt^r  to  eviclcnce  admits  the  truth  of  all  facts,  which,  upoa 
the  evidence  stated,  mgfjt  be  found  by  the  jury  in  favour  of  the  party 
offe  ring  thee  videnc  e .     Dqu^  .133. 

The  judgment  on  a  demurrer  to  evidence  is^  ihat  the  evidfnrc  wa% 
cr  wa$  not  ^uffkunt  to  maintain  I" Ac  iiMne,     Dovg.  233,  Btdl.  A",  P.  3 1 3, 

When  n'idcncr  \%  demurred  to,  the  jury  may  assess  the  damages 
condjtinnally.  If  they  do  riot,  and  judgment  on  the  demurrer  is  given 
for  the  plaimiff}  there  shall  be  a  writ  of  inquiry  ;  and  after  the  execa- 
tioD  thereof  the  defendant  may  take  advantage  of  any  objection  to  the 
declaration,  by  moving  in  arrest  of  judgement;  or  bring  a  wnt  of  error, 
DQug,  223. 

If  one  demur  properly,  the  other  ought  to  join.     BulL  A',  P,  313. 
p  (dT*  For  the  totmoi^umnwnH  for^JVitnesseBj  see  tit Ee  *  Witnesses.* 


EXAMINATION, 


U  If  upon  the  examination  of  a  prisoner,  it  manifestly  appears  tfiaJ 
no  such  crime  as  thai  with  which  he  is  charged  was  committed)  or  that 
the  su  spicion  ente  n  ai  n  ed  of  t  h  e  p  ri  ?ion  c  r  \v  a  s  w  ho  1  ly  groun  i  tic  sst  tn  sue  h  I 

cases  only  it  is  lawful  totally  to  tlischargc  him.     Otherwise  he  must  || 

cither  be  committed  to  pnson,  or  give  bitil ;  that  is,  put  in   securities  f 

for  liis  appearance  to  an svver  ihe  charge  aguinsthim,    4  BL  Cf/m.  296*  '   ' 

2.  if  by  some  reasonable  occasion,  the  justice  c*iunot  at  the  return 
of  the  warrant  take  the  esaminatioUT  he  may  by  i^oid  of  inouih  com-  * 
mand  the  constable,  or  any  other  person,  to  detain  in  custody  the  pri- 
soner till  the  next  day,  and  then  to  briuf^  him  before  the  justice  for  fur- 
ther examination.  And  this  detainer  is  justifiable  by  the  constable 
or  any  other  person,  without  shewing  the  particular  cause  for  which 
he  wa.^  to  be  e^aTnined,  or  any  warrant  in  writijig.     i  Huic  BBS. 

3.  But  the  time  of  the  detainer  must  be  reasonable,  therefore  the 
justice  cannot  justify  the  dctamer  of  such  a  person  sixteen  or  twenty 
days,  in  order  to  such  examination.     (I  Nah  5B6.)     And  i/iree  davs 

have  been  held  the  utmost  time  allowed  for  the  above  purpose,  Cra^  il  j  1 

ItJ*"  The  examination  of  prisoner??,  and  witnesse*?,  in  jiursuance  of  '  i 

the  *tat.  of  2  &.  2  P/i.  &  Alar,  c^  10^  is  not  recogm;icd  in    Virir^iniu. 
Set  4  ArJt\  Bi,  ?96,  note  i,  nnd  &\r-  ^  Crimixal^/ 
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EXECUTION. 


1.  EXECUTION  is  the  last  step  after  final  judgment;  or  the 
putting  the  sentence  of  the  law  in  force.  (3  BL  Com,  412.)  By  some 
it  is  called  t4ie  Hfeofthe  law  f  by  others  the  end  of  the  law, 

2..  Executions  are  of  various  kinds.  1.  Habere  facias  aeUinam^  or 
writ  of  seizing  of  a  freehold.  2.  Habere  facias  fioaaeasionem^  or  writ  of 
possession  of  a  chattel  interest.  These  are  for  the  actual  posses^n 
of  lands  recovered  ;  and  in  the  execution  of  them  the  sheriff  may  take 
the  poaae  comitafus,  and  break  open  doors,  if  the  possession  be  not 
quietly  delivered.  (3  Bl,  Com,  4 1 2.)  3.  V\  here  some  special  thing  is 
to  be  done  or  rendered  by  the  defendant ;  as,  upon  a  judgment  for  the 
removal  of  a  nuisance,  a  writ  goes  to  the  sheriff  to  abate  it  at  the  charge 
of  the  party  t  or,  in  replevin,  the  writ  de  retomo  habendoj  and  if  the  dis- 
tress be  elcugned,  a  cafiiaa  in  withernam  for  the  defendant ;  but  on  the 
plaintiff's  tendering  the  damages,  and  submitting  to  a  fine,  the  process 
in  withernam  shall  be  stayed  ;  or  a  diatringaaj  in  detinue  for  the  specific 
thing  recovered ;  or  else  a  acire  faciaa  against  any  third  person  in 
whose  hands  it  may  be.  (3  BL  Com,  413.  4.  A  ca/naa  ad  aatiafacien' 
dum  (called  a  ca.  aa,)  to  imprison  the  body  of  the  debtor  till  satisfaction 
be  made  for  the  debt,  costs  and  damages.  (3  Bl,  Com,  414.)  5.  A 
fieri  faciaa  (called  a  fi,  fa,)  which  is  an  execution  against  the  goods, 
including  a  lease  for  years.  (3  Bl,  Com.  417.)  6.  A  levan  Jaciaaj 
which  affects  a  man's  goods,  and  the  firofita  of  his  lands.  (3  Bl.  Com, 
418.)  7.  An  elegit,  by  which  the  defendant's  goods  and  chattels  (ex- 
cept oxen  and  beasts  of  the  plou$;h)  are  delivered  to  the  plaintiff,  by 
appraisement ;  and  if  they  be  insufficient,  then  one  half  his  freehold 
lands,  whether  held  in  his  own  name  or  by  any  other  in  trust  for  him, 
are  delived,  till  out  of  the  rents  the  debt  be  paid,  or  the  defendant's 
interest  expire.  (3  Bl.  Com,  4X8.)  8.  A  venditioni  exfionaa^couztTii' 
ing  which,  see  1  Hev,  Codcy  p.  299,  sect.  19.     Ibid.  p.  425. 

3.  The  sheriff  may  not  break  open  any  outer  door  to  execute  a  ca. 
aa,  or  f*fa.  but  must  enter  peaceably,  and  then  may  break  open  any 
inner  door  belonging  to  the  defendant.     3  Bl,  Com.  4 1 7. 

4.  By  the  laws  of  Virgina^  where  a  ca,  aa.  is  served  on  a  debtor,  be 
may  relieve  his  body  by  giving  up  property  to  the  sheriff.  (See  I  Rei', 
Code^p.  301,  sect.  29.)  This  principle  was  very  early  engrafted  into 
our  laws.  See  act  XI,  of  February,  1 64  i— 5 .  Statl  at  Largcj  vol.  1 .  p. 
294.     And  Of r  VIII.  of  November,  1647.     Ibid  p.  346. 

5.  If  the  plaintiff  take  out  no  execution  on  his  judgment  fisr  a  year 
and  a  day,  he  cannot  afterwards  sue  out  executltMi,  without  a  acire  fa- 
cias.   See  Tidd'a  Prac.  tRiley's  edit.   999.  .&c 

6.  But  where  ^fi,fa,  or  ca.  aa.  is  taken  out  within- the  year,  and  not 
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eiceciitedf  a  new  writ  of  exccuti<Hi  mBy  l>e  sued  out  at  any  time  after- 
wards, without  a  «Tre^«£».     Co.  Ui.  290.  b.    THddUPrac.  1003. 

7.  So,  if  there  be  a  judgment,  with  a  9tay  of  €:rectUi(m^  the  pluntiff 
may  take  oOt  execution,  alter  a  year  from  the  date  of  the  judnnent ; 
provided  it  be  within  a  year  from  the  time  to  which  the  execution  was 
stayed      7I<W*  Prac.  1005. 

^'3.  So,  if  the  defendant  bring  a  writ  of  error,  and  thereby  hinder 
the  plaintiff  from  taking  out  execution  within  the  year,  and  the  judg* 
ment  be  affirmed,  the  plaintiff  in  error  nonsuited,  or  the  writ  of  error 
abated  or  discontinued,  the  defendant  in  error  may  proceed  to  execu- 
tion after  the  year,  without  a  atir^faciaa.    Ibid^ 

9.  So,  if  the  plaintiff  be  delayed  by  injunction  in  chancery,  he  may 
(contrary  to  the  old  opinions)  sue  out  execution,  after  Uie  year. 
2  Burr.  660. 

10.  The  former  practice  was,  that  if  the  judgment  was  under  «ffmti 
years  old,  the  plaintiff  might  sue  out  a  scire  facias^  of  course,  without 
leave  or  motion  $  if  above  aevcrij  but  under  ten^  not  without  a  rule  of 
court ;  if  above  terty  but  under  twenty  j  there  must  be  a  motion}  support- 
ed by  affidavit,  that  the  judgment  is  unsatisfied ;  and  if  above  tvfenty^ 
there  must  be  a  rule  to  shew  cause,  on  similar  affidavit.  {Ttdd^a 
Pfxu.  (Riley's edit.)  1007.)  But  by  the  laws  of  Virginia^  a  scire  fadtu^ 
or  debt  on  a  judgment,  may  be  brought  within  ten  years,  and  not  after. 
(1  Rev,  Code^p,  108,  sect.  5. 

1 1 .  So,  a  motion  may  be  made  against  a  sheriff,  or  other  officer, 
•r  his  or  their  secutity,  or  sdcurities,  for  not  returning  an  executioni 
for  ten  years  and  not  after.     1  Bev.  Code^  p.  108,  seeL  5. 

12.  A  man  in  prison  for  criminal  matter  is  not  chai^able  with  a 
civil  action,  without  leave  of  the  court.  (1  IML  Prac,  Beg.  763.)  And 
though  application  ou^t  to  be  made  to  the  court,  yet)  if  he  be  once 
charged,  be  shall  not  be  discharged.  {IMd.  &  T.  Raym,  58.)  So  a 
ca.  aa.  may  be  executed  on  a  prisoner  snspected  of  felony ;  and  after 
his  trial  and  acquittal,  the  sheriff  must  detain  him,  or  it  will  be  an  es- 
cape.    1  li//.  PrMC.  Reg.  767. 

13.  Executions  are  well  executed,  though  they  are  not  returned. 
4  Co.  67.  a. 

14.  If  a  man  is  in  execution,  and  the  jailor  suffers  him  to  escape,  he 
is  not  discharged  of  the  execution,  but  may  be  retaken*.  1  Liil.  Prac,, 
Bt;g.76S. 

15#  But  after  the  defendant  has  been  taken  in  execution  u|)on  a  ca^ 
«a.  and  discharged  by  the  consent  of  the  plaintiff,  the  action  is  at  an  end^ 
Lutitf,  fa66.     AJBurr.  2483. 

1 6.  If  the  plaintiff  consent  to  discharge  one  of  several  defendants 
taken  on  a  joint  ca.  ^o.  he  caiuiot  afterwards  retake  him,  or  tsdie  any  of 
the  others.     6  2Vrm.  i?<f/^.  525. 

17.  A  separate  ca»  sa,  against  one  defendant,  on  a  joint  judgment 
against  two,  caomot  be  supported.    Ibid. 

18.  Husband  and  wife  taken  in  execution  for  the  debt  of  the  wife, 
the  wife  shall  be  discharged,  the  husband  being  in  execution  ;  because^ 
the  wife  hath  nothing  to  satisfy  the  executbn  with.  1  LiU.  Prac. 
Reg.  7  66.     \I.ev.5l. 

19.  AJi.  fa.  may  be  executed  after  the  death  of  the  party  agaij)iat 
whom  it  was  issued.     1  idU.  Prac.  Reg.  767. 
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HO.  OfiTfl^./z.agaiindtone  partner,  the  sheriff  may  take  the  goods  of 
both)  and  the  vendee  shall  have  a  moiety  in  common.  Ibid.  But  see 
tl^af^on's  Part.  72  (98.) 

31.  Where  two  writs  of  execution  are  deKvered  to  the  sheriff  ofi 
the  same  day,  he  inust  execute  that  which  was  first  delivered*  Carth, 
419. 

22.  But  if  he  executes  the  last  first,  the  execution  is  good,  but  the 
siietiir  id  liable  to  the  plaintiiFin  the  &ist     3  Sua-.  320. 

23.  But  where  the  plaintiff  in  an  execution  directs  it  not  to  be.exe- 
ctited  before  a  distant  day,  ahd  in  iKe  mean  time  another  execution 
comes,  the  sheriff  is  not  to  keep  tht!  Hr^t  writ  hanging  over  the  head 
of  other  creditors,  but  is  to  levy  undef  the  last  exccutlonf  abif  no  other 
had  evet  been  delivered  to  him.    Pvakt^s  Ca^  jY.  /".  gs, 

p3r  For  more  relating  to  executions  in  civil  cases^  see  title 
'  Sheriffs.* 

{A)  Execution  granted  by  a  magisiratey  against  t/ie  goods. 

The  commu) wealth  of  Virginia  to  tht;  constable  of  district^  in 

the  county  of  g re eti n j* , 

You  are  hereby  commanded,  tliat  of  the  t^ooda  and  chattels  of  A  B^ 
late  in  your  district,  you  cause  to  be  made  tlie  sum  of  ivhicb 

C  D,  lately  before  me  (or  J  P,  a  Justice  of  the  peace  for  the  county 
aforesaid)  hath  recovered  against  i^im  for  f  (^t^t  t  abo  cents  for 

costs,  *  whereof  the  said  A  B  is  con  vie  ted,  by  my  judgment  (or  as 
appears  by  the  judgment  of  J  P:i  Ecc.)  «ind  that  you  make  retuin  of  this 
precept  within  nixty  days.  Witness  J  1^,  a  juslice  of  the  peace  for  the 
county  aforqsaid,  tliis  day  of  in  the  year 

ICT*  An  execution  cannot  be  issued  by  a  justice  of  the  peace  a- 
gainst  the  body  of  the  defendant.     See  1  Rev.  Coda  p*  84,  sect.  6. 

IC7*  The  return  must  be  according  to  the  truth  of  the  case  :  as  ^  Ab 
cffecuf  \  Ready  to  natiafyf  ficc. 

(jB)  Execution^  in  trover. 

{PuT%ue  Jomi  {A)  to  thia  mark  t>  then^  ingtead  of  the  word  *  Dbbt,' 
9ay)  *  damages,  in  a  certain  action  of  trover  and  conversion.*  (Con* 
dude  as  inform  {^.)  # 

( C)  Execution^  in  detinue. 

(As  inform  (A)  omitting  tfie  word  *  Debt,*  and  instead  thereof  safh 
iftg   *  damage,  in  a  certain  action  of  detinue.'  (Conclude  as  inform  (.  ^.) 

|C7*  The  proper  process  of  execution  in  detinue,  founded  on  the 
judgment  of  a  courts  is  a  distringas;  the  effect  of  which  is  to  distrain 
the  defendant  by  his  lands  and  chattels,  so  that  neither  he,  nor  any  one 
by  him,  lay  his  hands  on  them,  until  he  render  the  specific  thing  reco- 
vered. (See  Thld^s  A/i/trndia:  (Uiley's  edit.)  257,  sect.  9.)  But 
as  our  act  of  Assembly,  which  gives  jurisdiction  to  a  single  magistrate 
in  cases  of  trover  and  detinue,  only  authorises  judgment '  for  the  va- 
lue of  the  subject  in  controvei*sy>  with  damages  and  costs/  and  an  ex- 
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ecution  *  against  the  goods  and  chattel*  of  the  defendant,  a  cU%tringG» 
would  be  improper.    See  3  Rev.  Codcy^.  114. 

(/))  Execution^  where  the  warrant  was  dismissed  at  the 
plajntiff'*s  costs. 

(Jt  in  form  (./f)  omitting  what  is  between  theae  marks  f  *!  ctnd  instead 
of  wkichj  saying  '  his  costs,  in  defending  a  certain  warrant  brought  by 
the  said  A  B  against  the  said  C  D*    {Conclude  as  inform  (^.) 

(J?)  Execution  on  a  Judgment  for  costs  only^^  against  the 

defendant. 

\M  inform  {A)  omitting  what  is  between  these  marks  \  *)  andi^end 
qfwhfch^  saying)  ^  his  costs  in  prosecuting  a  certain  warrant  against 
the  said  A  B.'    (Conclude  as  in  form  {ji.) 

Of  the  exec^tion  of  a  CriminaU 

1 .  Where  a  pi^rson  attainted  hath  been  at  large,  lAer  his  attainder, 
and  afterwards  is  brought  into  court,  and  demanded  why  execution 
should  not  be  awarded  against  him,  if  he  deny  that  he  b  the  same 
jfterson,  it  shall  be  immediately  tried  by  a  jury  returned  for  that  pur- 
pose.    Haw.  B.  3.  c.  5 1,  sect.  3. 

2.  The  court  ipay  command  execution  to  be  done  without  aoy  writ* 
Ibid,  sect.  4. 

3.  In  fixed  and  stated  judgments^  the  law  makes  no  distinction  be- 
tween  a  common  and  an  ordinary  case,  and  one  attended  with  exti-a- 
prdinary  circumstances  ;  for  which  reason  it  hathibeen  adjudged  thiit 
the  court  cmild  not  order  the  hand  to  be  cut  off,  or  the  body  to  be  hung 
in  chains.  Haw,  B.  2.  c.  48.  sect.  3.    • 

4.  But  the  execution  of  the  judgment  may  be  pardoned  in  part  ^  as 
•  where  the  judgment  is  hanging,  beheading*  emboweling,  and  the 

like ;  all  may  be  pardgned  but  the  behec^ding,  whereby  the  judgment 
is  not  altered,  but  pait  of  it  remitted.    2  Hale  412. 

5.  It  is  clear,  that  if  a  man  condemned  to  be  hanged  come  tdlife,  hs 
shall  be  hanged  again,  for  the  judgment  was  not  executed  till  he  was 
dead,     ifofii.  B.  2.  c.  5 1 .  sect.  7. 

6.  None  but  the  proper  officer  can  execute  the  judgment  of  the 
coui*t«     Ibid.  sect.  6^ 

7.  A  woman  sentenced  to  death  may  plead  h^r  being  quick  with 
child,  in  order  to  respite  execution  ;  and  if  found  so  by  a  jury  of  ma- 
trons, summoned  by  the  sheriff,  execution  shall  be  respited  till  her 
delivery  »  but  she  shall  have  thi^  privilege  but  once«    Ibid^vnci.  9. 
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EXTORTION,  in  a  large  sense,  signifies  any  oppression  under  co- 
lour of  right ;  but  in  a  strict  sense,  it  signifies  Ihe  taking  of  money  by 
any  officer,  by  colour  of  his  office,  citlier  where  none  at  all  is  due,  or 
not  so  much  is  due^  or  where  it  is  not  yet  due.  Hav^.  fi»  j^  c.  68^ 
sect.  1; 

Justices  of  the  peace  are  botind»  by  their  oath  of  office,  to  take  no- 
thing for  their  official  proceedings.  And  generally,  no  public  officer 
shall  take  any  other  fee  or  reward  for  doing  any  thing  relating  to  his 
office^  than  some  law  in  force  gives  him  ;  and  officers  doing  other- 
%rise  are  guilty  of  extdrtion .    Dalt ,  c ,  4 1 . 

It  has  often  been  resolved,  that  a  promise  to  pay  them  money  for 
doing^of  any  thing,  which  the  law  will  not  suflTer  them  to  take  any 
thing  for,  is  merely  void«    Ba^,  B.  L  c.  68.  sect*  4« 

Punishment. 

At  the  common  law,  this  offence  is  severely  punishable,  at  the  suit 
of  the  commonwealth,  by  fine  and  imprisonment,  and  also  by  removal 
from  the  office,  in  the  execution  whereof  it  was  committed,  /^w.  B. 
I.e. 68.  sect.  5. 

<  No  treasurer,  keeper  of  any  public  seal,  councillor  of  state,  coun- 
sel for  the  commonwealth,  judge,  clerk  of  the  peace,  sheriff;  coroner, 
escheator,  nor  any  officer  of  the  commonwealth,  shall  take  any  manner 
of  reward  for  doing  his  office,  other  than  is  allowed  by  law.  And  he  that 
doth,  shall  pay  to  the  party  grieved,  the  treble  value  of  that  he  hath  re- 
ceived, shall  be  amerced  and  imprisoned  at  the  discretion  of  a  jury, 
and  discharged  from  his  office  forever.  Any  person  may  sue  for  him- 
self and  the  commonwealth,  ^nd  shall  have  the  third  part  of  the  a* 
tnercement/    1  Bev,  Code  59.  sect.  1.  p.  56. 

*  If  any  clerk  of  a  court  shall  knowingly  andfradulently  charge,  de- 
mand, exact,  or  take  more  for  any  business  %  him  done,  than  is  al- 
lowed by  law,  or  shall  knowingly  and  fradulently  charge,  demand,  ex 
act  or  Uke  any  fee  for  business  not  actually  done,  every  clerk,  so  of 
fending,  shall  be  held  guilty  of  extortion,  and  on  conviction  thereof  in 
the  general  court,  by  indictment  or  information,  shall  be  amerced  mt 
the  discretion  of  a  jury,  and  shall  be  discharged  from  his  office  forever  » 
2  Rtv.  Code^  p,  86.  sect.  4. 

<  Every  commissioner  in  chancery,  for  asking,  demancUng,  or 
receiving  Miy  other  or  further  fees,  for  services  performed,  than  those 
allowed  by  law,  or  for  asking,  demanding  or  receiving  any  fees  for 
services  not  performed,  shall  be  liable  to  the  same  penalties  and  pro- 
ceedings as  clerks  of  courts  are  liable  to  in  like  cases*  2  Hev.  Code^  cr 
103.  sact.  7.  p.  130. 
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{A)  Imkctment  against  a  coroner  for  extortion. 

countyt  to  wit : 
The  jurors  for  the  commonwealth,  Sec.  upon  their  oath  presenti 
$hat  W  N,  late  of  the  parish  of  S,  in  the  county  of  gent, 

(the  said  parish  of  S  heing  the  usual  place  of  abode  of  him  tfa^  said 
W  N)  on  the  day  of  in  the  year  of  the  corn- 

wealth,  &c.  then  being  one  of  the  coroners  of  the  sud  common- 
wealth fbr  the  county  of  at  the  parish  aforesaid,  in  the  county 
aforesaid,  by  colour  of  his  said  office,  unlawfully  and  unjustly  did  de- 
mand, extort,  receive,  and  take  of  and  from  one  R  Sf  the  sum  of 
dollars,  of  lawful  money  of  this  commonwealth,  for  and  as 
his  fee,  for  executing  and  doing  of  his  office  aforesaid,  to  wit,  upon 
the  view  of  the  body  of  one  J  C,  late  of  in  the  said  county 
of  glazier,  who  at  the  parish  of  S,  a^resaid,  in  the  county 
aforesaid,  on  the  day  and  year  above  nienti<xiedi  was  slain  by  misad- 
venture,  and  there  lay  dead,  in  contempt  of  the  laws  of  this  common- 
wealth, to  the  great  damage  of  the  said  R  S,  against  the  form  of  the 
statutes  in  such  case  made  and  provided,  and  against  the  peace  and 
dignity  of  the  commonwealth. 


FALSE  NEWS. 


THE  law,  punishing  Bulgers  of  false  news,  b  of  very  ancient  date. 
It  first  passed  at  the  March  session,  1 657-8,  during  the  time  of  Oliver 
Crornvfeilj  and  was  intende<V&s  the  act  itself  declares,  to  preserve  die 
peace  of  the  government  of  Virginia,  as  settled  by  tlie  articles  of  sur- 
render. (See  Stat,  at  Large,  vol.  i.  p.  434.)  It  was  re-enacted  in  tlie 
revisalof  1661,  with  but  few  variations,  and  has  been  continued  in 
every  revisal  since. 

**  What  person  or  persons  soever  shall  forge  or  divulge  any  false 
reports,  tending  to  the  trouble  of  the  country,  he  shall  be  by  the  next 
justice  of  the  peace  seat  fois  and  bound  over  to  the  next  county  court ; 
where,  if  he  produce  not  his  author,  he  shall  be  fined  forty  dollars 
(or  less,  if  the  court  think^fit  to  lessen  it)  and  besides  give  bond  for  his 
good  behaviour,  if  it  appear  to  the  court  that  he  did  maliciously  pub- 
lish or  invent  it.**     1  Bcv,  Code,  p.  209.  .  '    . 

Falsr  Token.    See  Ch&at. 

Felo  OB  s£.    See  IioiciciD£. 
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FELONY,  MISPRISION  Q¥  FELONY. 
AND  THEFTBOTE. 


"  I.    FELONY. 

SO  van  cms  are  tlic  derivations  of  the  word  felony^  I  ha  I  it  Would  be 
antisd&ss  task  to  undertake  a  recital  of  the  different  opiniona  of  wri- 
ters on  the  subject.  Suffice  it  to  observe,  in  the  words  of  jud|^  BlacJc- 
Mtanc^  that  '"  Felonjr,  in  the  general  acceptation  of  the  English  lawj 
comprises  every^  specits  of  ciime,  which  occasioned  at  common  law 
the  forfeiture  of  lands  or  goods/'     4  BL  Com.  95. 

11.    MISPRISION  OF  FELONY. 

Misprision  of  felony  (froni  the  French  word  me^/iru)  a  neglect  or 
contempt  [3  In^t.  36.)  \w  the  concealing  of  ^  felony  which  a  man 
knows,  but  never  consented  to ;  for  if  he  consentedy  he  b  either  a  • 
principal  or  accessary  in  the  felony »  and  consequently  guilty  of  mis- 
prision of  felony  and  more.     I  Hale  374. 

Far  it  IS  saidi  that  every  felony  includes  misprision  of  felony,  and 
may  be  pi-oceeded  against  as  a  miapiision  only.     1  Haw,  125. 

If  any  person  will  save  himself  from  the  crime  of  misprision,  he  must 
discover  the  offence  to  a  magistrate^  with  all  convenient  speed  that  he 
can.     3  Inst,  140. 

Misprision^  in  a  larper  sense,  is  used  fe  signify  every  considerable 
misdemeanor,  which  hath  not  a  ceruin  name  given  it  by  the  law. 
3  Burn's  Jmi.  172. 

This  offence  is  usually  punished  by  fine  and  imprisonment. 

in.    THEPTBOTE. 

7%r/tito(e  (from  the  Saxon  words  (hefty  and  bote  booty  or  amende)  is, 
wht^re  one  not  only  knows  of  a  felony,  but  takes  his  goods  agaiU)  or 
other  amends,  not  to  prosecute,     I  Haw,  125. 

But  the  bare  taking  of  one's  own  goods  again,  which  have  be^ 
stolen,  is  no  offence,  unless  some  favour  be  shewn  to  the  thied  1  Ham. 
VIS. 

1  his  offei^ce  is  very  nearly  allied  to  felony,  |ind  b  said  to  have  been 
anciently  punished  as  such  ;  but  at  this  day  it  is  punishable  only  with 
ran&om  and  imprisonment,  unless  it  were  accompanied  with  some  de- 
gree of  maintenance  given  to  the  feloo^  which  makes  the  party  an  ac- 
cessary after  the  fact-     IMd, 


Digitized  by  V^OOQlC 


j^>W   >   ' 


FELONY,  MISPRISION,  &cj  ^      255 

Warrant  for  felony. 

county,  to  wit: 

Whereaa  A  I,  of  hath  this  day  made  information  and  com- 

plaint, upon  oath,  before  me,  J  P,  a  justice  of  the  peace  for  the  county 
of  that  this  presort  day,  divers  goods  of  him  the  said  A  I,  to  wit 

{de9criht  them)  have  been  feloniously  stolen,  taken,  and  carried  away, 
from  the  house  of  him  the  said  A  I,  at  the  county  aforesaid,  and  that 
he  hath  jUst  cause  to  suspect,  and  doth  suspect  that  A  O,  late  of 
did  feloniously  steal,  Uke,  and  carry  away  the  same.  These  are  there*' 
fore  to  command  you,  forthwith,  to  apprehend  the  said  A  (),  and  to 
bring  him  before  me,  to  answer  the  saM  information  and  complaintf 
and  further  to  be  d^t  with  according  to  law.  Given  under  my  hand 
and  sea],  &c. 

To  the  constable  of 

^pj^  The  comprehensive  term  Felony  would  naturally  embrace  a 
great  variety  of  heads,  ^uch  as  Homicide^  .Eobbery^  Burglary y  Hafit^ 
Forgery^  I^arceny^  &c.  But  as  all  felonies  are  treated  of  under  their 
relpective  titles,  and  the  method  of  bringing  the  offender  to  justice; 
Inay  be  found  under  titles  CriminaUy  jlrresty  Hue  and  Cry^  BaU^ 
Commitment^  Jail  and  Jailor^  Arraignment.^  Indictment^  Mute,  Conjea- 
mon^  Juries  and  Jurqraj  Evidence^  Clergy ^  Judgment^  and  Executiony 
it  would  be  an  unnecessary  repetition  to  insert  any  matter  in  this  place, 
relative  to  these  several  titles. 

Fbmb  covbet.    See  WirB. 


FENCES. 

^  IF  any  horses,  mares,  cattle,  hogs,  sheep,  or  goats,  shall  break 
into  any  grounds  inclosed  with  a  strong  and  sound  fence,  five  feet  high, 
and  so  close  that  the  beasts  could  not  creep  through  ;  or  with  an  hedge 
two  feet  high,  upon  a  ditch  three  feet  deep,  and  three  feet  broad  ;  or 
instead  of  such  hedge,  a  rail  fence  of  two  feet  and  a  half  high,  the 
l|pdge  or  fence  being  so  close  that  none  of  the  said  creatures  can  creep 
through,  which  shall  be  accounted  a  lawful  fence,  the  owner  of  such 
creatures  shall,  for  the  first  offence,  make  reparation  to  the  party 
injured,  for  the  true  value  of  the  damage,  and  for  every  subsequent 
trespass  double  damages ;  to  be  recovered  with  costs  in  any  court  of 
record :  for  a  third  offence,  the  party  injured  may  either  kill  the  beast, 
without  being  liable  to  an  action,  or  may  sue  for  his  damages."  1  Rev. 
Codey  273. 

2.  "  Upon  complaint  n^ade  to  a  justice  for  the  county,  wherein  such 
trespass  shall  be,  such  justice  shall,  without  delay,  issue  his  order,  to 
three  honest  and  disinterested  house-keepers,  reciting  the  complaint, 
and  requiring  them  to  view  the  fence  where  the  trespass  is  complained 
of,  and  to  take  memorandums  of  the  same,  and  their  testimony  in< 
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^lich  case  shall  be  good  evidence  to  the  jury,  touching  the  UwfitlBeti 
of  live  fence.'* 

3.  '^  If  any  person  damnified,  for  want  of  such  sufficient  fbnce,  shall 
injure,  or  cause  to  be  injured,  in  any  manner,  any  of  the  kind  Off  ani- 
mals above  mentioned,  he .  shall  pay  to  the  owner  double  damages, 
vnth  costs,  recoverable  as  aforesaid/' 

ff arrant  to  three  housekeepers  to  tiew  tkefhtce: 

county,  to  wit : 
To  A  H,  B  H,  andC  H,  housekeepers  of  this  county. 

Whereas  J  K,  of  the  said  county,  planter,  hath  thU  day  cotnplained 
to  me,  J  P,  a  jtistice  of  the  peace  for  the  county  aforesaid,  that  a  horse 
belonging  to  W  N,  of  the  said  county,  did  last  nip^ht  brcuk  imo  the 
corn  lield  of  the  said  J  K,  which  was  fenced  and  inclosed  accorcUng  to 
the  directions  of  the  act  of  the  General  Assembly  in  that  case  mady  and 
provided,  whereby  he  hath  sustained  considerable  damage.  These 
are  therefore  to  require  you,  forthwith,  to  go  and  view  the  fence  of  the 
saifi  cornfield,  and  take  a  memorandum  of  the  same  in  writing,  the 
better  to  enable  you  to  testify,  if  you  should  be  required,  concerning 
the  premises.    Given,  &c.  ^ 


FERKIES. 


FERRIES  were  originally  established,  in  Virginia,  attlieenence 
c»r  the  county  where  they  were  kept ;  and  where  a  river  or  creek  was 
,tlie  dindii»g  line  between  two  counties,  each  of  them  was  bound 
to  contribute.  (See  1  vol.  StaCat  Larger  p.  369.)  In  the  year  1647, 
that  act  was  repealed,  and  the  county  courts  were  authorised  to  esta- 
blish ferries,  on  the  application  of  individuals,  and  to  fix  their  rates» 
{Ibid.  p.  3i8.)  Afterwards  the  General  Assembly  exercised  thftsole 
power  of  establishing  ferries  ;  until,  by  an  act  passed  at  the  session  of 
1806,  power  was  again  given  to  the  county  courts.  See  1  Rev.  Co(Ut 
p.  130.  '^ 

So  much  of  the  several  acts  concerning  ferries,  as  fall  within  the 
jurisdiction  of  a  justice  of  the  peace,  will  be  found  in  I  Rev.  CocUy  p. 
227,  sect.  4.  and  2  Rev.  Code^  p.  132,  sect.  7,  8.  \  By  the  first  i-ecjted 
act,  if  the  keeper  of  a  ferry  or  toll  bridge  shall  demand  and  take  from 
a  person,  a  greater  sum  for  ferriage  than  is  allowed  by  that  act,  he  for- 
feits  Ko  the  person  so  overcharged  the  ferriage  Or  toll,  and  two  dollars. 
By  the  last  mentioned  act,  if  any  keeper  of  a  ferry,  after  due  applica- 
tion«  shall  refuse  to  set  over  a  person  within  a  reasonable  time,  he 
shall  Forfeit  two  dollars*  one  half  to  the  informer,  the  other  to  the  poor 
of  the  precinct.  Prorvided^  that  if  it  shall  appear  to  the  justice  that, 
from  the  cause  of  wind,  rise  of  water,  driving  of  ice,  or  other  good 


Digitized  by 


Google 


FLOUR.  257 

cause  in  the  water  course,  that  the  life  of  the  owner  or  keeper  would 
have  been  in  danger,  he  shaH  be  discharged. 

{ji)  Warrant  for  exacting  more  than  legal  ferriage. 

county,  to  wit : 
Whereas  A  T  hath  this  day  made  complaint  to  me,  J  P,  a  justice  of 
the  peace  for  the  county  aforesaid,  that  B  F,  the  owner  of  a  ferry  * 
(or  toll  bridge)  over  river  (or  creek)  did  demand  and  isike  of 

him  the  sum  of  for  crossing  the  same,  being  a  urreater  sum 

than  allowed  by  law.  These  are  Uierefore  to  command  you  to  sum* 
mon  the  aaid  B  F  to  appear  before  me,  immediately,  to  shew  cause 
why  the  said  two  dollars,  besides  the  said  sum  of  should  not 

be  levied  upon  him.    Given  under  my  hand  and  seal,  &c- 

j 

(^B)    Warrant  for  refusing  to  set  a  person  over  a  ferry. 

(./fff  in  form  (^)  to  this  mark*^  then  say)  did  refuse  to  set  the  said 
A  T  over  the  said  ferry,  not  having  a  reasonable  excuse.  These  are 
therefore,  &c.  to  shew  cause  why  the  penalty  of  two  dollars  should  nst 
bfc  le\ied,  &c.     Given,  &c. 
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TftE  exportation  of  flour  having  become  an  aiticle  of  conslderabte 
importance  in  this  state,  the  legislature  have  found  it  necessary  to 
inforce  obedience  to  the  several  requisitions  of  the  act  for  **  regwbting 
the  inspection  of  flour  and  bread,"  by  imposing  certain  penattieS|  many 
of  which  are  recoverable  before  a  justice  of  the  peace.  | 

B)r  act  of  1792  (I  Rev,  Code,  p.  228,  after  enumerating  the  several 
places  at  which  inspections  of  flour  and  bread  shall  be  established)  it  is 
enacted,  sect.  S.  That  the  courts  of  the  several  counties  in  which  those 
places  are  situated  shall  annually,  in  September  or  October^  apjx>int 
a  person  of  good  repute,  and  skill  in  the  quality  of  flour,  as  insptctor* 
In  case  of  the  death,  refusal,  or  neglect,  of  a  person  so  appointed,  the 
justices  of  the  county,  or  any  three,  may  fill  the  vacancy^  by  appoint* 
ment  of  another  till  the  next  court,  when  another  appointnieiH  ahaU 
be  made  for  the  balance  of  the  year.  The  court  failing  lo  appoint  at 
the  time  directed,  the  governor  and  council  may,  and  the  person  up- 
pointed,  after  taking  the  oath  herein  after  mentioned,  before  a  justice 
of  the  peace,  shall  in  every  instance  be  considered  as  appointed  by  the 
court. 

Sect.  4.  All  wheat  flour,  brought  to  any  inspection  for  cxpoi  tation# 
shall  be  merchantable^  of  due  fineneda,  and  without  any  mixture  «f 

33  ^ 
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the  iour  of  atif  otiier  grain  [under  penalty  of  ferfettun  to  the  com- 
monwealthf  and  ten  dollara  a  barrel.]     1  I^ev.  Oidcy  p.  363>  430. 

Sect.  5.  All  bread  and  flour  casks,  for  exportation^  shall  be  well 
mads,  of  seasoned  nmterials,  tightened  whh  ten  hoopst  nailed  with 
four  nidls  in  each  chine  hoop*  and  three  nails  in  each  upper  bilge 
hoop;  the  flour  barrels  shall  be  twenty-seten  inches  in  length  in  the  ] 

staves,  and  seventeen  and  a  half  in  tfie  head  in  diameter ;  half  barrels  \ 

AaH  be  twenty  >three  inches  in  length)  and  twelve  and  a  half  inehesin 
the  head  in  diameter. 

Sect.  6.  Every  niiUerof  flour  and  baker  of  bread  shall  brand  every 
eaak  for  exportation,  with  a  distingiushable  brand-mark,  and  mark  thc^ 
tare  and  nett  weight,  before  renaoved  from  the  place  oif  manufecture^ 
Wder  a  penalty  of  Ibrty-two  cents  fer  every  cask  of  flour  not  nailed 
and  hooped  as  aforesaid,  and  for  every  caisk  of  flour  or  bread,  not 
branded  and  marked  as  afioresaid,  to  be  recovered  from  the  miller  or  i 

briasr  \  or  firom  the  person  bringing  them  to  market,  who  may  recover  | 

itig^n  from  the  miller  or  baker,  provided  he  can  prove  he  gave  them 
notice  he  intended  to  carry  it  away  for  exportation.  [Every  barrel  of 
So«r  to  be  branded  .ATo.  2.]     1  Rev.  Codey  p.  377.  I 

Sect.  7.  Every  barrel  of  flour  shall  contain  one  hundred  and  ninety- 
six  pounds,  and  every  half  barrel  ninety-eight  pounds  of  flour ;  for  the 
deficiency  of  every  pound  under  three,  the  miller  and  bolter  forfeits 
eight  cents,  and  more  than  three,  seventeen  cents.  [The  fine  tmpoaed 
on  the  person  offering  the  flour  for  inspection.]     Itid. 

Sect  8.  All  casks  wherdn  bread  shall  be  packed  shall  be  weighed^ 
and  the  tare  marked  thereon.  And  if  any  person  shall  put  a  false  or 
wrong  tare  on,  to  the  disadvantage  of  the  purchaser,  he  shall  forfeit, 
fer  every  cask  so  Wisely  tared,  eighty-three  cents;  and  the  inspector, 
hb  deputy  or  assistant,  upon  suspicion,  or  at  the  request  of  the  pur- 
chaser, shall  unpack  any  cask  of  flour  or  bread  ;  and  if  there  is  a  less 
quantity  of  flour,  than  above  directed,  or  if  the  cask  wherein  bread  is 
packed  shall  be  found  to  weigh  more  than  is  marked  thereon,  the 
milter,  baker  or  bolter,  shall  pay  the  charges  of  unpacking,  and  re- 
packing, over  and  above  the  penalties  aforesaid ;  but  otherwise  the 
charges  shall  be  paitlby  the  inspector,  or  by  the  purchaser,  if  the  trial 
be  made  at  his  request.  [Extended  to  Jiour.]     \  Rev.  Code^  p.  3 1 K 

Sect.  9.  Every  baker  of  bread  for  exportation  shaU  deliver  with  it  a 
manifest  of  the  contents,  with  his  brand  marked  thereon,  and  his 
name  subscribed  thereto,  under  the  penalty  of  seven  dollars  for  every 
manifest  deUvered  contrary  thereto ;  and  ii;  on  trial,  any  cask  of  bread 
be  Sound  lighter  than  it  is  specified  in  the  manifest,  the  baker  forfeits 
in  the  same  proportion  as  is  directed  in  the  case  of  flour. 

Sect.  10.  Any  cask  of  flour,  brought  to  an  inspcctbn  for  exporta- 
tion shall  be  examined  by  an  inspector,  by  boring  tlirouorh  the  head 
of  the  cask,  with  an  instPoment  not  exceeding  half  an  inch  in  diame- 
ter:  if  he  shall  judge  it  merchantable,  agreeaWe  to  the  directions  of 
this  act,  he  shaB  plug  up  the  hole,  and  brand  the  cask  in  the  quarter, 
wkh  the  name  of  the  place  at  which  he  is  inspector,  with  a  public 
brand-mark,  to  be  provided  for  him,  and  also  tiie  degree  of  fineness, 
as  •u/ierfinty  Jine^  middlitig^  sMfiatuff;  for  which  the  inspectors  at  Alex- 
afadria,  Fredericksburg,  Falmouth,  Riclimond,  Manchester,  Peters- 
Vurg,  PocaliuntaS)  and  Blandford,  shall  receive  two  cents  for  each 
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cask ;  at  all  other  inspecdons  thne^  cents.  Unmerchaatiriile  fiour^ 
according  to  the  meaning  of  this  lav,  shall  be  marked  on  the  bil^ 
by  the  inspector,  with  tto  word  ^  omidemned/  or  may  be  aecui:ed  for 
further  examination,  to  be  made  within  twenty  days,  and  the  inspector 
shall  receive  from  the  owner,  the  same  rate  and  prices  as  if  it  had 
passed.  A  person  dissatisfied  with  the  judgment  of  an  inspector  majr 
apply  to  a  justice,  who  shall  issue  his  warrant  to  three  indifferent  porr 
sons,  well  skilled  in  the  manu&cture  of  flour,  to  view  and  examine 
the  same;  who,  having  taken  the  oath  hereinafter  directed  for  ao  in- 
spector, shall  view  and  examine  the  same ;  and  if  they,  or  two  of  them, 
think  it  merchantable,  the  inspector  shall  erase  the  word  <  condemn- 
ed,' and  put  such  brand  on  as  they  or  any  two  shall  direct,  and  tepay 
lo  the  complainant  his  costs ;  but  if  the  judgment  of  the  inspector 
be  confirmed,  the  owner  ahall  pay  the  costs  of  the  reyiew,  and  the 
inspector  three  cents  for  each  cask.  A  person  lading  on  bo^xtl  any 
vessel,  for  exportation,  any  cask  of  flour  marked  *  condenmed,'  or  not 
inspected,  and  branded,  as  directed  by  law,  forfeits  ten  dollars  for  each 
cask  exported,  or  laden  for  exportation.  [The  same  right  of  appeid  is 
iciven  from  the  judgment  of  an  inspector,  in  relation  to  the  dejgree  of 
JfTiCTif-M,  by  act  of  1809.] 

Sect.  1 1.  A  person  packing  ilour  or  meal  in  a  cask  which  has  been 
inspected  and  branded  with  the  name  of  a  miller,  forfeits  twenty  dol- 
lars each  cask,  recoverable  by  petition  and  summons,  tMae  half  to  the 
use  of  the  informer,  and  the  other  to  the  miller  who  has  been  injure^ 
by  such  packing,  and  is  liable  to  the  action  of  the  party  aggrieved. 

Sect.  12.  Where  any  mill  is  situated  on  navigable  water,  below  the 
falls,  the  owner  may  require  the  inspector  nearest  thereto  to  attend 
and  inspect  the  flour  manufactured  by  htm ;  and  the  imq>ector  or  hia 
deputy  shall  attend  and  inspect  the  flour,  in  the  same  manner  as  if  it 
had  been  brought  to  the  inspector. 

Sect.  13.  Every  inspector  of  flour  before  he  enters  upon  the  execu- 
tion of  his  office  shall  make  oath  or  affirmation. 

^  That  he  will,  without  favour,  aflection,  malice,  or  partiality,  care* 
fully  inspect  all  flour  brought  to  him,  and  which  he  shall  be  required 
to  examine ;  that  no  flour  shall  be  passed  or  branded  by  him,  without 
his  inspecting  the  same ;  that  he  Mfill  not  brand,  or  cause  to  be  brand- 
ed, as  passed,  any  cask  or  casks  of  flour,  that  do  not  appear  to  him, 
to  the  best  of  his  skill  and  judgment,  to  be  sufficiently  clean,  well 
ground,  sweet  and  merchantable  ;  that  he  will  mark  on  all  casks  of 
flour  the  degree  thereof,  accotding  to  the  directions  of  this  act ;  that 
he  will  carefully  examine  the  casks  in  which  flour  brought  for  inspec- 
tion shall  be  contained  ;  and  that  he  will  not  pass  or  brand  any  such 
casks,  unless  they  be  of  such  size,  goodness  and  thickness,  as  by  this  . 
act  required." 

Sect.  14.  No  inspector  shall  purchase  any  flour  condemned,  or  of 
any  other  kind,  except  for  his  own  use,  under  penalty  of  seven  dolkirs 
for  each  barrel. 

Sect*  15,  If  any  person  shall  alter  the  mark  stamped  on  any  cask  of 
flour  by  an  inspector,  or  shall  mark  oribraod  any  cask  of  flour,  winch  |j 

has  not  t>een  inspected,  with  any  mark  or  brand  similaf  to,  or  in  imita  | 

tion  of  an  inspector's  mark  or  brand,  or  after  an  inspector  ahcdl  have  | 

pamed  anf  cask  ^  ilour  as  merchantable,  shall  pack  into  such  cask  11 
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any  other  flour,  or  after  any  cask  of  flour  sball  be  branded  ^  coo* 
demned,*  shall  unpack  and  re-pack  the  same  in  other  casks  for  expor* 
tation,  such  person  shall  forfeit  and  pay  the  sum  of  seven  dollars  for 
every  cask. 

Sect.  16.  Inspectors  may  appoint  assistants,  if  they  cannot  akme 
examine  all  the  flour  brought  with  convenient  dispatch,  or  shall  be  in* 
capacitated  through  sickness ;  the  assisunt  shall  take  the  same  oath  as 
directed  for  an  inspector,  and  shall  be  authorised  to  act  as  such. 

Sect.  17.  The  courts  of  the  several  counties  in  which  an  inspection 
is  situated  may  at  any  time  remove  from  ofiice  any  inspector  of  flour, 
for  neglect,  malfeazance,  or  corrupt  practices,  and  may  supply  the 
vacancy,  by  appointing  another  for  the  residue  of  the  year. 

Sect.  18.  Where  the  penalties  in  this  act  do  not  exceed  Ave  dollars, 
they  may  be  recovered  before  a  single  magistrate  ;  where  they  are 
over  that  sum,  and  do  not  exceed  twenty  dollars,  by  petition ;  and 
where  they  exceed  twenty  dollars,  by  action  in  the  county  where  the 
defendant  resides,  or  where  the  offence  was  committed  :  and  the  pro- 
secutor may  make  oath  before  a  justice  of  the  peace,  of  the  nature  of 
the  action,  and  that  he  verily  believes  the  defendant  hath  incurred  the 
penalty  and  forfeiture  thereby  demanded,  which  the  clerk,  upon  a  cer- 
tificate thereof  to  him  produced,  shall  indorse  upon  the  back  of  thl^ 
writ,  and  the  defendant  shall  be  ruled  to  give  special  bail.  [None  of 
the  penalties  to  go  to  the  informer,  if  he  be  an  inspector.]  1  Rev.  Code^ 
p.  377. 

^^  That  part  of  the  penalties  which  is  to  go  to  the  use  of  the  com* 
monwealth  shall  be  paid  to  the  inspector  at  the  place  where  the  offence 
shall  be  discovered,  who  shall  annually,  to  the  court  of  his  county, 
held  in  the  month  of  September,  render  a  fair  and  just  account  thereof 
upon  oath,  a  copy  whereof  shall  be  certified  by  the  said  court,  and 
being  so  certified,  shall  be  by  their  clerk  transmitted  to  the  auditor  of 
public  accounts,  who  shall  debit  the  inspector  therewith,  and  th^  in- 
spector shall  annually  pay  the  amount  thereof,  deducting  tfx/icr  cen/. 
into  the  public  treasury,  on  or  before  the  first  day  of  January,  in  each 
year ;  and  in  case  of  failure,  may  be  proceeded  against  in  the  same 
xnaoner  as  delinquent  sheriffs."     1  Bev.  Codc^  p  3  i  1. 

(ji)  Warrant  a^inst  a  miller^  or  persons  bringing  Jlour 
to  an  inspection^  under  sections  5  and  6. 

county  or  corporation  of  to  wit : 

To  the  constable  of  the  said  county  (or,  of  the  corfioratimt  of 

Whereas  information,  on  oath,  hath  this  day  been  made  to  me,  J  P, 
one  of  the  justices  of  the  peace  for  the  county  {or  corfioratirm)  afore-' 
said,  by  A  J,  that  A  O,  of  the  county  of  hath  brought  to  this 

place  for  exportation  casks  of  flour,  which  are  not  wU  madt 

qfgood  reasoned  materiaU^  tightened  vn^h  ten  hoofia^  sufficiently  nailed 
vfith  four-nails  in  each  chine  hobfi,  and  three  nails  in  each  up/ier  hiige 
hoofiy  agreeably  to  the  act  of  the  Cieneral  Assembly,  in  that  case  made 
and  provided.  '  These  arc  therefore  to  require  you  to  summon  the 
said  A  O  to  appear  before  me,  or  some  other  justice  of  the  peace  for 
the  county  {pr  torfioration)  aforesaid,  to  shew  cause  why  llie  penahy 
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of  forty-two  cents  for  each  cask  of  flour,  as  aforesaid,  should  not  be 
levied  upon  him  according  to  law.    Given  under  my  hand,  kc 

If  for  any  other  offence  against  the  above  sections,  the  warrant  may- 
be in  the  same  form»  except  in  ttie  description  of  the  offence,  which 
must  vary  to  suit  the  case. 


Judgment. 


Upon,  hearing  the  testimony,  it  appears  to  me,  that  the  within- 
mentioned  casks  of  flour,  to  the  number  of  are  not  nailed  and 
hooped,  as  required  by  the  act  of  the  General  Assembly,  in  that  case 
made  and  provided,  therefore  it  is  considered  that  the  said  A  O  do 
forfeit  and  pay  the  sum  of  being  the  sum  of  forty -two  cents 
for  each  cask  of  flour,  not  nailed  and  hooped  as  required  by  law. 
Given  under  my  hand,  &c. 

JP, 

{B)  fFarranty  on  section  seven. 

{jAa  in  warrant  (A)  to  the  word  flour)  which  do  not  contain  tlie  quan- 
tity of  one  htmdred  and  ninety-six  fiounda  ofjioury  as  required  by  the 
act  of  the  General  Assembly,  in  that  case  made  and  provided.  These 
are,  Sec.  to  shew  cause  why  the  penalty  of  eig;ht  cents  for  each  pound 
of  flour  under  three,  and  of  seventeen  cents  for  each  pound  over  three^ 
of  which  each  barrel  falls  shoit  of  the  said  quantity  required  by  )aw, 
may  not  be  levied  on  the  said  A  O.    Given,  &c. 

(C)    fFarrant  on  section  eighty  and  on  section  one^  of 
chap.  155,  of  the  Revised  Code. 

{Js  in  warrant  {A)  to  the  word  flour)  (or  bread)  on  each  of  which 
casks  the  tare  is  falsely  marked.  These  are  therefore,  &c.  to  shew 
cause  why  the  penally  of  eighty -three  cents  should  not  be  levied  on 
the*said  A  O,  for  each  cask  so  falsely  tared,  according  to  law. 
Given,  8cc. 

(/))   f Warrant  to  three  indifferent  persons^  to  review  flour 
condemned  by  an  inspector. 

county,  to  wit : 

To  A  J,  B  J,  and  C  J. 
Whereas  A  C,  of  the  county  of  hath  this  day  complained 

to  me,  J  P,  a  justice  of  the  peace  for  the  county  of  aforesaiif^ 

that  through  the  ill  judgment  and  want  of  skill  in  B  J,  an  inspector  of 
flour  at  ,  barrels  of  flour,  brought  by  the  said  A  C  to 

the  said  place  for  exportation,  have  been  condemned  as  unmerchant- 
able, and  the  said  A  C,  being  desirous  to  have  a  review  of  the  same 
according  to  law.  These  are  therefore  to  require  you,  having  first 
taken  the  oath  required  by  the  act  of  the  General  Assembly,  entitled 
f'  An  act  reducing  into  one  the  several  acts  for  regulating  the  iti^ 
speaion  of  flour  and  bread,"  to  view  and  examine  the  said 
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barrels  of  floury  and  if  you,  or  any  two  of  yon,  shall  think  the  same 
to  be  merchantable,  that  you  cause  the  said  inspector  to  €;rase  the 
word  *  condemned,'  and  to  put  such  brand  on  the  said  flour  as  you,  or 
any  t\fo  of  you,  shall  direct ;  distinKnisihing  the  degree,  as  directed  in 
the  tenth  section  of  the  above  recited  law.  And  you,  the  said  in8pectf>r, 
are  hereby  required  to  pay  due  obedience  to  the  injunctions  contained 
in  this  warrant,  so  far  as  the  same  respects  the  acts  to  be  done  by  you* 
Given,  &c. 

fCy*  If  the  appeal  be  from  the  judgment  of  an  inspector,  as  to  the 
ijegree  of  fineness,  the  warrant  must  vary  to  suit  the  case* 


FORCIBLE  ENTRY  &  DETAINER. 


THIS  ofience  is  committed  by  violently  taking  or  keeping  posses- 
^lon  of  lands  and  tenements,  with  menaces,  force,  and  arms,  and 
Avithout  the  authority  of  law.  This  was  formerly  allowable  to  every 
person  disseised,  or  turned  out  of  possession,  unless  his  entry  was 
taken  away  or  barred  by  his  own  neglect,  or  other  circumstances. 
But  this  being  found  very  prejudicial  to  the  public  peace,  it  was  thought 
necessary,  by  statute,  to  restrain  all  persons  from  the  use  of  such  vio- 
lent methods,  even  of  doing  themselves  justice ;  and  much  mpre>  if 
they  have  no  justice  in  their  claim.  So  that  the  entry  now  allowed  by 
law  is  a  peaceable  one;  that  forbidden  is  such  as  is  carried  on  and 
inaintained  with  force,  with  violence,  and  unusual  weapons.  4  Bi, 
Com.  147. 

However,  even  at  this  day,  in  an  action  of  forcible  entry,  grounded 
on  those  laws,  if  the  defendant  make  himself  a  title  which  is  found 
for  him,  he  shall  be  dismissed  without  an  inquiry  into  the  force  ;  for 
however  he  may  be  punishable  at  t/$e  suit  of  the  commonweaith^  for  doing 
^  hat  is  prohibited  by  statute,  as  a  contemner  of  the  laws,  and  disturber 
of  the  peace,  yet  he  shall  not  be  liable  to  pay  any  damages  for  it  to  the 
plaintifl*,  whose  injustice  gave  him  the  provocation  in  that  manner  to 
tight  himself.     I  Hawk.  141. 

/.  fPTiat  is  a  forcible  entry  and  detainer.  IL  How  they 
are  punishable  by  action  at  law.  III.  How  punishable 
by  indictment.  IF.  How  punishable  by  a  justice^  she- 
riff\  mayoTy  is?c.  F.  How  punishable  on  a  certiorari. 
FI.  How  punishable  as  a  riot.     FII.  Precedents. 

I.    WHAT  IS  A  FORCIBLE  ENTRY  AND  DETAINER. 

«^  None  shall  make  any  entry  into  any  lands  and  tenements,  or  other 
posscftidons  whatsoever,  bnt  in  case  where  entry  is  given  by  law ;  and 
m  such  case  not  with  strong  hund,  nor  with  multitude  of  people,  but 
^nly  in  a  peaceable  and  easy  fanner,  and  that  none.who  diaU.l^ve 
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entered  into  the  same  in  a  peaceable  manner^  shall  hold  the  same  af- 
terwards with  force  ;  and  if  any  shall  do  to  the  contrary,  on  complaint 
hereof  to aayjastice  or  justices  of  the  peace,  such  justice  or  justices 
shall  take  sultocient  power  of  the  county,  and  go  to  the  place  where 
such  force  is  made ;  and  all  the  people  of  the  county,  as  ipf  ell  the  she- 
riff as  others,  shall  be  attendant  on  the  same  justices,  to  go  and  asaUt 
them  to  arrest  such  offenders,  upon  pain  of  imprisonment  and  amerce- 
meftt)  at  the  discretion  of  a  jury/  1  Rev.  Code,  p.  15  L  from  5  lUch. 
2.C.S.  8c  15.  i?.  2.  c.2. 

The  term  ^  fiOBseasioiu*  is  thought  not  to  extend  to  a  im]ft  common^ 
office,  fuc.     I  ffavf.  146. 

JVoi  tsdth  strong  hand,  nor  toith  muUittide  qffieofile It  seems  cer- 
tain, that  if  one  who  pretends  a  title  to  lands  barely  go  over  them, 
either  with  or  without  a  great  number  of  attendants,  armed  or  unarm- 
ed, in  his  way  to  the  church  or  market,  or  for  such  like  purpn^e,  with'- 
out  doing  any  act,  which,  either  expressly  or  impliedly]  amounts  to  a 
claim  of  such  lands,  he  cannot  be  said  to  make  an  enti  y  thereoo. 

But  it  seems  that  if  a  person  enter  into  another  man*s  bouse  or 
ground,  either  with  apparent  violence  offered  to  the  person  of  any 
other,  or  furnished  with  weapons,  or  company,  which  may  excite  fear* 
though  it  be  but  to  cut  or  take  away  another  man's  corn,  glass,  or 
other  goods,  or  to  fell  or  crop  wood,  or  do  any  other  trespass,  and 
though  he  do  not  put  the  party  out  of  his  possession,  yet  it  seems  to 
be  a  forcible  entry.     Dalt,  ch,  126. 

But  if  the  entry  were  peaceable,  and  after  such  entry  made,  they 
cut  or  take  away  any  other  man's  corn,  grass,  wood,  or  other  goods,  ' 

without  apparent  violence  or  force,  though  such  acts  are  counted  a 
disseizing  with  force,  yet  they  are  not  punishable  as  fbrciblo  entries, 
Idid. 

But  if  he  enters  peaceably,  and  there  shall,  by  force  or  violence,  cut 
or  take  away  any  corn,  gi*ass,  or  wood,  or  sliall  forcibly  or  wrongfully 
carry  away  any  other  goods  there  being,  this  seemeth  to  be  a  forcibb 
entry,  punishable  by  these  statutes.     I6id. 

So  also  shall  those  be  guilty  of  a  forcible  entry,  who,  having  an  es- 
tate in  land  by  a  defeasible  title,  continue  with  force  in  the  po&aessiou 
thereof,  after  a  claim  mude  by  one  who  had  a  right  of  entry  thereto. 
I  Naw.  145. 

But  he  who  barely  agrees  to  a  forcible  entry  made  to  his  use*  with- 
out his  knowledge  or  privity,  shall  not  be  adjudged  to  muke  an  entry 
within  the  statute.    Jdid. 

And,  in  general,  it  seems  clear  that  to  denominate  the  entry  forcible, 
it  ought  to  be  accompanied  with  some  circumstances  of  actual  vio- 
lence or  icvror ;  and  that  an  entry  which  hath  no  other  force  than  such 
as  is  implied  by  the  law,  in  every  trespass  whatsoever,  is  not  witliin 
these  statutes.    Ilnd,  ^ 

As  to  the  matter  o^ violence,  it  seems  to  be  agreed  that  an  entry  may 
be  forcible,  tK>t  only  in  respect  of  a  violence  actually  done  to  the  per- 
son of  a  man,  as  by  beating  him,  if  he  refuse  to  relinquish  his  posses- 
sion, but  also  in  respect  of  any  other  kind  of  violence  lu  the  manner  of 
the  entry,  as  by  breaking  open  the  doors  of  a  house,  whether  any  per- 
Sbn  be  in  it  or  not,  especially  if  it  be  a  dwelling-house,  and  perhaps  j 
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also,  by  an  act  of  outrage  af^er  the  entry,  as  by  carrying  away  the 
party's  goods ;  but  it  seems  that  an  entry  is  not  fordble  by  a  bare  draw- 
ing up  the  latch,  or  pulling  back  the  bolt  of  a  door,  there  being  no  ap- 
pearance therein  of  its  being  done  by  strong  handj  or  multitude  of/ieo' 
file.  And  it  hath  been  holden,  that  an  entry  into  a  house  through 
a  window,  or  by  opening  a  door  with  a  key,  is  not  forcible.   I  Bam,  1 45. 

In  res]>ect  of  the  circumstances  of  terror ^  it  is  to  be  observed,  that 
wherever  a  man,  either  by  his  behaviour  or  speech,  at  the  time  of  hia 
entry,  give  those  who  are  in  possession  just  cause  to  fear  that  he  will 
do  them  some  bodily  hurt,  if  they  will  not  give  way  to  him,  his  entry 
is  esteemed  forcible,  whether  he  cause  such  a  terror,  by  carrying  with 
him  such  an  unusual  number  of  attendants,  or  by  arming  himself  in 
such  a  manner,  as  plainly  intimates  a  design  to  back  his  pretensions 
with  violence,  or  by  actually  threatening  to  kill,  maimv  or  beat  those 
who  shall  continue  in  possession,  or  by  giving  out  such  speeches  as 
plainly  imply  a  purpose  of  using  force ;  as,  if  one  say  Ihat  he  will 
keep  his  possession  in  spite  of  all  men,  or  the  like.     1  Hawk,  145. . 

But  it  seems  that  no  entry  shall  be  adjudged  forcible  from  aiiy 
threatening  to  spoil  another's  goods,  to  destroy  his  cattle,  or  to  do  him 
any  other  such  like  damage,  which  is  not  personal.     1  Ham.  146. 

However,  it  is  clear,  that  it  may  be  committed  by  a  single  person 
as  well  as  by  twenty.    Ibid, 

But  nevertheless,  all  those  who  accompany  a  man  when  he  makes  a 
forcible  entry  shall  be  adjudged  to  enter  with  him,  whether  they  ac- 
tually come  upon  the  lands  or  not.     1  Haw,  144. 

It  seems  certain  that  the  same  circumstances  of  violence  or  terror^ 
which  will  make  an  entry  forcible,  will  make  a  detainer  forcible  also ; 
and  a  detainer  may  be  forcible,  whether  the  entry  were  forcible  or  not. 
1  //aw,  146. 

II.  HOW  THEY  ARE  PUNISHABLE  BY  ACTION  AT  LAW. 

The  statute  of  England  of  B  Hen.  6.  c.  9.  sect.  6.  gave  to  the  party 
injured  a  recompcnce  by  treble  damages  ;  but  as  that  remedy  is  not 
recognized  by  our  laws,  the  party  seems  to  be  leil  to  his  action  at 
common  law. 

HI.  HOW  PUNISHABLE  BY  INDICTMENT. 

This  offence  being  also  of  a  public  nature,  may  be  punished  by 
indictment  at  the  suit  of  the  commonwealth.  See  Dolt.  c.  129. 
\Hawk,  \\7, 

And  the  tenement  in  which  the  force  was  made  must  be  described 
with  convenient  certainly,  and  must  set  forth  that  the  defendant  actu- 
ally entered  and  ousted  the  party  grieved,  and  continucth  his  posses- 
sion at  the  time  of  finding  the  indictment ;  otherwise  he  cannot  have 
restitution,  because  it  doth  not  appear  that  he  needeth  it.  1  Haw, 
147,  149,  150. 

But  if  a  man's  wife,  children,  or  sei'vants,  do  continue  in  the  house^ 
or  upon  the  land,  he  is  not  ousted  of  his  possession ;  hut  his  cattle  be- 
in^  upon  the  land  do  not  preserve  his  possession.     Dalt,  ch,  132. 

An  indictment  for  forcible  entry  was  quashed  for  not  setting  forth 
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that  the  party  was  seized  or  disseized,  or  what  estate  be  had  in  the 

tenement ;  for  if  he  had  only  a  term  of  years,  then  the  entry  must  be  i 

laid,  into  the  freehold  of  A,  in  the  possession  of  B.     3  Salk.  169  • 

I'enants  for  years,  and  by  e/<*§tV,  shall  have  the  same  remedy  as  those  ;  , 

holding  estates  of  freehold  or  inheritance.  I  Bev.  Code,  p.  152.  sect.  8, 

IV.  HOW  PUNISHABLE  BY  A  JUSTICE,  SHERIFF,  : 

MAYOR,  8cc.  > 

The  same  power  which  is  given  to  justices  of  the  fieacey  and  sheriffsf 
xn  their  counties,  is  also  granted  to  mayors^  aldermen  and  serjeaiUa^  ' 

within  their  cities.     1  Rev,  Code^p,  1 52.  sect.  6. 

No  warrant  of  forcible  entry,  &c.  shall  be  granted,  without  the  oath  ;  ♦ 

or  affirmation  of  the  party  praying  it.     Mid.  p,  15 1,  sect.  2. 

yhe  names  of  the  persons  so  charged  shall  be  inserted  in  every  such 
warrant ;  to  which  persons  the  sherifTor  officer  shall  give  three  days  '  \ 

notice  of  the  time  and  place  of  taking  the  inquisition.  Without  such 
notice,  no  jury  shall  be  swoi*n  to  inquire  of  a  forcible  entry,  &c.  Idid. 
p.  152.  sect.  3.  fc  ; 

Whether  the  persons  making  such  entries  be  present  or  departed 
before  the  coming  of  the  justices,  they  may  proceed  in  some  conve- 
nient place,  at  their  discretion,  to  inquire  of  the  forcible  entry  and  de- 
tainer; if  a  forcible  entry,  &c.  be  found,  contrary  to  this  act,  the  jus- 
tices shall  cause  the  party  so  put  out  to  be  re-seized,  or  re-possessed.  i 
Jlnd,  sect.  4. 

The  justices,  &c.  making  such  inquiries,  shall  direct  their  warrantSf  l 

&c.  to  the  sheriff  of  the  same  county,  to  cause  fit  persons  to  come  to 
inquire  of  such  entries :  a  sheriff  failing  to  do  his  duty  forfeits  eighty  s 

dollars,  recoverable  before  any  court  of  record ;  as  wtll  by  indictment  ' ! 

or  information,  to  be  taken  only  for  the  commonwealvh,  as  by  bill  at  ^ 

the  suit  of  the  party  grieved,  as  Well  for  himself  as  the  commonwealth. 
Ibid:  sect,  5.  ^  '. 

It  is  said  that  justices  may  proceed  to  inquire  of  forcible  entries,  &c,^  .   * 

although  no  complaint  be  made  to  them.     LaT?iA,  147. 

And  the  defendant,  if  he  is  not  present,  ought  to  be  called  to  an- 
swer for  himself ;  for  it  is  implied,  by  natural  justice,  in  the  construc- 
tion of  all  laws,  that  no  one  ought  to  suffer  any  prejudice  thereby, 
without  having  first  an  opportunity  of  defendintr  himself.  1  Huw.  \  54. 

And  it  seems  to  be  settled,  at  this  day,  that  if  the  dcftu^dant  tender 
a  traverse  of  the  force,  the  justice  ought  not  to  make  any  restitution 
till  the  traverse  be  tried.     Ibid, 

It  seems  to  be  agreed  that  no  other  justices  of  the  peace,  except 
those  before  whom  the  indictment  shall  be  found,  shall  have  any  pow- 
er to  make  any  award  of  restitution.     1  Haw,  152. 

And  the  justice  may  break  open  .the  house  by  force  to  reseize  the 
«ame ;  and  so  may  ihe  sheriff  do,  having  the  justice's  warrant.  X)a/r. 
fA.  44. 

That  is,  shall  remove  by  force,  by  putting  out  all  such  offenders  as 
shall  be  found  in  the  house,  or  upou  the  lands,  that  entered  or  held 
with  force.     DalUchAZO,  '; 

And  this  he  may  do  in  his  own  proper  person,  or  he  may  make  j 

Ms  warrant  to  the  sheriff  to  do  it.     Dalu  ch,  44.     I  Ha%uk.  15 1.  2. 
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But  "no  restitution  upon  any  indictment  of  forciWe  entry,  or  holding 
with  force,  shall  be  made  to  any,  if  the  party  mdicted  hath  had  the 
occupation,  or  hath  been  in  quiet  possession,  by  the  space  ol  three 
whole  years  together,  next  before  the  day  of  such  indictment  so  found, 
and  his  estate  therein  be  not  ended  or  determined ;  which  the  party 
indfcted  may  alledgc  for  stay  of  restitution,  and  restililtion  shall  stay 
till  that  be  tried,  if  the  other  will  deny  or  traverse  thie  same  ;  and  U 
the  same  aflegation  be  tried  against  the  party  so  mdicted,  then  the 
same  party  so  indicted  shall  pay  such  costs  and  damag^  to  the  other 
party,  as  shall  be  assessed  by  the  judges  or  justices,  before  whom  the 
same  shall  be  tried."     I  Rev.  Code,  p.  1 52,  sect.  7.  ... 

And  it  hath  been  holden,  that  the  plea  of  such  possession  is  good, 
without  shewing  under  what  title,  or  of  what  estate  such  possession 
was ;  because  it  is  not  the  titie,  but  possession  only,  which  is  materia*, 
in  this  case.     \Hawk,\52, 

It  was  holden  in  Leighton's  case,  that  the  party  may  also  traverse 
the  entry  and  force.     See  I  Hawk,  142.  i_ 

And  this  traverse  must  be  tendered  in  writing,  and  not  by  a  bare 
denial  of  the  fact  in  words ;  for  thereupon  a  venire  faciaa  must  be 
awarded,  a  jury  returned,  the  issue  tried,  a  verdict  found,  and  judg- 
ment given,  and  costs  and  damages  awarded ;  and  there  must  be  a 
record,  which  must  be  in  writing,  to  do  all  this,  and  not  a  verbal  plca- 
Dalt.zh.  133.     1  Hawk.  1 54. 

Upon  which  traverse  tendered,  the  justice  shall  cause  a  new  jury  to 
be  returned  by  the  sheriff,  to  try  the  traverse ;  which  may  be  done  the 
next  day,  but  not  the  same  day.    Dolt.  ch.  133. 

V.    HOW  PUNISHABLE  ON  A  CERTIORARI. 

Although,  regulariy,  Uie  justices  only  who  were  present  at  the  in- 
quiry, and  when  the  indictment  was  found,  oug^t  to  award  restitution, 
yet,  if  the  record  of  the  presentment  or  indictment  shall  be  certified 
by  the  justice  or  justices  into  a  superior  court,  or  the  same  present- 
ment or  indictment  be  removed  and  certified  thither  by  certiorari^  the 
justices  of  that  court  may  award  a  writ  of  restitution,  to  the  sheriff,  to 
restore  possession  to  the  party  expelled ;  for  the  justices  of  the  said 
court  have  a  supreme  authority  in  all  cases  of  the  commonwealth, 
Dalt.  ch.  44. 

Also  where,  upon  a  removal  of  the  proceedings  into  the  superior 
court,  the  conviction  shall  be  quashed,  the  court  will  order  restitution 
to  the  party  injured.  As  in  the  case  of  K.  v.  Jones.  A  conviclion  of 
forcible  entry  was  quashed  for  the  old  exception  of  messuage  or  tene- 
menty  by  reason  of  the  uncertainty  ;  but  the  restitution  was  opposed, 
on  an  affidavit  that  the  party's  title  (which  was  by  lease)  was  expired 
since  the  conviction.  But  the  court  said,  they  had  no  discretionaiy 
power  in  this  case,  but  were  bound  to  award  restitution  on  quashing 
the  conviction.     Str.  474. 

On  amotion  iotdi certiorari  in  this  case,  no  notice  to  the  adverse 
party  is  necessary.  1  Rev.  Code%  p.  81,  sect.  45.  2  Rev.  Code^  p.  155i 
sect.  12. 
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VI.    HOW  PUNISHABLE  AS  A  RIOT. 

If  a  forcible  entry,  or  detainer,  shall  be  made  by  three  peraonst  or 
more,  it  is  also  a  not,  and  may  be  proceeded  against  as  such,  if  no 
%quiry  hath  been  before  made  of  the  forces.    DcUt,  ch.  4,4* 

VIL    PRECEDENTS. 

{A)  Precept  to  the  sheriff  to  summon  a  jury. 

to  wit : 
Whereas  A  J,  of  in  the  county  aforesaid,  hath  this  day 

•complained  tipon  oath  before  me,  J  P,  a  justice  of  the  peace  for  the 
said  county,  that  on  the  day  of  last  past,  A  O,  of 

labourer,  forcibly  entered  into  one  tenement,  containing. 
Jicres  of  land,  lyingi  -Sec.  (.here  describe  the  land  particularly)  then  and 
there  being  in  the  possession  of  the  said  A  J,  and  the  said  A  J  did 
unlawfuUy  and  forcibly  expel  from  the  same,  and  him  so  expelled,  as 
aforesaid,  did  lieep  out  and  detain  from  the  possesion  of  the  said 
lands  and  tenements.  These  are  therefore  on  tiehalf  of  the  common- 
wealth to  require  you,  tocause  to  come  before  me  twenty-four*  good 
and  lawful  men  of  this  county,  of  In  the  parish  of  in 

the  county  aforesaid,  on  the  day  of  next  (twelve  of 

whom  to  be  sworn)  to  inquire,  upon  their  oaths,  of  such  things  as  shaH 
then  and  there  be  enjoined  them,  on  behalf  of  the  commonwealth, 
touching  the  forcible  entry  and  detainer  aforesaid.  And  this  you  shall 
in  no  wise  omit,  under  the  penalty  of  eighty  dollars,  and  haye  then 
;thjere  this  warrant.    Given  under  niy  hand  and  seal,  &c. 

Juror^sOaiiu 

Ifou  shall  true  inquiry  and  presentnvent  nflAM  i)f  ^uch  things  as 
shall  come  before  you  concerning  a  forcible  entry  {or  detainer)  said 
to  have  been  lately  committed  in  belonging  to  .  in  this 

4;otinty,  and  a  true  verdict  give,  accorifing  to  your  evidence*  So  help 
you  God. 

{B)  The  Inquest. 

to  wit : 
An  inquisition  for  the  .commonwealth,  indented  and  talt^en  at 
in  the  parish  of  and  county  aforesaid,  the  day  of 

in  the  year  of  the  commonwealth}  before  E  P,  8cc« 

a  justice  of  the  peace  for  the  said  county,  and  by  the  oath  of  FG, 
H  J>  &c.  good  and  lawful  men  of  the  said  parish  and  .county  ;  who, 
being  charged  and  sworn,  .upon  their  oaths,  do  say«  that  A  J,  of  &c. 
was  lawfully  and  peaceably  seized  in  his  demesne  as  of  fee  (if  w>t  seized 

♦  wThoagh  ortly  twelve  aw  sw0kn»  yet  twcaty4bur  we  to  be  rbturnbi^  to 
siirmly  the  defects  or  warn  of  appearance  of  tho«e  thai  are  chaltenged  ofl',  or 
wiikc  default.'*  (2  HaU**  Bitu  Com.  Law,  137.)  And  so  are  all  the  precedent^. 
See,  aa  to  ihe  number  of  jurora,  Co.  Lit.  155.  a.  Zhid,  Hargr.  noie  (3.)  Bat. 
ringhm  <m  Anc.  Stat.  18.     »>.  ^  paU  92,  93.    3  Bl.  Corn  375.   Cfin^Uun  s  note. 
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i-  J^e^  then  say  possessed)  of  and  in  one  messuajje,  with  the  appurte- 
ii&nccs,  biluatc  in  tlie  parish  of  and  county  aforesaid,  and  his 

s?id  seizcn  (or  ftosscssion)  so  continued)  until  A  B,  C  D,  &c.  and 
other  malefactors,  to  the  jurors  aforesaid  unknown,  on  the  day 

of  Ust  past,  with  strong  hand  and  armed  power,  into  the  mes- 

suag;e  aforesaid,  with  the  appurtenances,  did  enter,  and  him  the  said 
A  J  thereof  di*iseized,  and  with  strong  hand  expelled,  and  him  the 
said  A  J,  so  disseized  anct  expelled  from  the  said  messuage,  with  the 
appurtenances  aforesaid,  from  the  said  day  of  until 

the  day  of  taking  this  inquisition,  with  like  strong  hand  and  armed 
power,  did  keep  out>  and  do  yet  keep  out,  to  the  great  disturbance  of 
the  commonwealth,  and  against  the  form  of  the  statute  in  such  case 
made  and  provided.  In  witness  whereof,  the  said  jurors  to  this  inqui- 
sition have  seventlly  put  their  seals,  the  day,  year,  and  place,  first 
above  mentioned 

( C)  fFarrant  to  the  sheriff  for  restitution. 

county,  to  wit : 
E  P,  one  of  the  justices  of  the  peace  for  the  said  county,  to  the  sherifF 
thereof,  greeting: 
Whereas,  by  an  inquisition  taken  before  me,  at  in  the 

parish  of  and  county  aforesaid,  the  day  of 

in  the  year  of  the  commonwealth,  upon  the  oaths  of  J  B, 

B  H,  &c.  and  by  virtue  of  the  statute  made  and  provided  in  cases  of 
forcible  entry  and  detainer,  it  is  found  that  A  B,  C  D,  &c.  on  the 
day  of  now  last  past,  into  a  certain  messuage,  with 

the  appurtenances,  of  A  J,  of  the  parish  and  county  aforesaid,  situate, 
lying,  and  being  in  the  said  parish  and  county,  with  force  and  arms 
did  enter,  and  him  the  said  A  J  thereof  did  dissieze,  and  with  strong; 
hand  drive  out,  and  him  the  said  A  J,  thus  driven  out  from  the  afoi*e- 
said  messuage,  with  the  appurtenances,  from  the  day  of 

aforesaid,  to  the  day  of  the  taking  of  the  said  inquisition,  with  strong 
hand,  and  armed  force,  did  keep  out,  and  do  yei  keep  out,  as  by  the 
inquisition  aforesaid  moi*e  fully  appeareth  of  record.  Therefore,  on 
behalf  of  the  commonweahh,  1  charge  and  command  you,  that,  taking 
with  you  the  power  of  the  county  {if  needful)  you  go  to  the  said  mes- 
suage, and  other  the  premises,  and  the  same,  with  the  appurtenances, 
you  cause  to  be  reseized  ;  and  that  you  cause  the  said  A  J  to  be  re- 
stored and  put  into  his  full  possession  thereof,  according  as  he  before  the 
entry  aforesaid  was  seized,  accordin^r  to  the  form  of  the  said  statute  ; 
and  this  you  shall  in  no  wise  omit.  Given  under  my  hand  and  seal, 
at  the  county  aforesaid,  the  day  of  in  the 

year  of  the  commonwealth. 

{D)  Record  of  a  forcible  detainer  upon  view. 

Be  it  remembered,  that  on  the  day  of  in  the 

year  of  the  commonwealth,  M  B  complained  to  us,  E  P  and  W  T, 
two  of  the  justices  of  the  commonwealth,  assigned  to  keep  the  peace 
in  the  said  county,  that  D  T,  of  &c.  \  G,  of  &c.  into  the  {/terete- 
scribe  the  placc^  lands^  or  tenement)  of  him  the  said  M  B,  situate  within 
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the  parish  of  and  county  aforesaid,  did  enter,  and  him  the 

said  M  B,  of  the  aforesaid,  whereof  the  said   MB,  at  the 

time  of  the  entry  aforesaid  was  seized  in  fee,  unlawfully  disseized  and 
ejected,  and  the  said  from  him  to  said  M  B,  unlawfully, 

with  strong  hand  and  armed  power,  do  yet  hold,  and  from  him  detain, 
against  the  form  of  the  statute  in  such  case  made  and  provided ; 
whereupon  the  same  M  B,  then,  to  wit,  on  the  said  day  of 

prayeth  of  us,  so  as  aforesaid  being  justices,  to  him  in  this 
behalf,  that  a  due  remedy  be  provided,  according  to  the  form  of  the 
statute  aforesaid.  Which  complaint  and  prayer  by  us  therefore,  the 
said  justices,  being  heard,  we,  the  aforesaid  E  P  and  W  T,  justices 
aforesaid,  to  the  aforesaid,  personally  have  come,  and  do  then 

and  there  find  and  see  the  aforesaid  D  T,  W  G,  &c.  the  aforesaid 

with  force  and  arms,  unlawfully,  with  strong  hand  and 
armed  power,  detaining,  against  the  form  of  the  statute  in  such  case 
.  made  and  provided,  according  as  he  the  said  M  B  so  as  aforesaid 
complained.  Therefore,  it  is  considered  by  us,  the  aforesaid  justicest 
that  the  aforesaid  D  T,  W  G,  &c.  of  the  detaining  aforesaid,  with 
strong  hand,  by  our  own  proper  view,  then  and  there  as  aforesaid,  are 
convicted,  aiid  each  (or  every  of  them)  is  convicted,  according  to  the 
form  of  the  statute.  In  witness  whereof  we,  the  said  E  P  and  W  T, 
the  justices  aforesaid,  to  this  record  our  hands  and  seals  do  set,  at  the 
county  aforesaid,  on  the  day  of  in  the  year 

of  the  commonwealth. 


(jB)    Indictment  for  a  fotcible  entry  and  detainer <t  at 
common  law. 


14  \ 


The  jurors,  &c.  upon  their  oath,  present,  that  J  G,  of  &c.  T  F,  of 
Sec.  together  with  divers  others,  disturbers  of  the  peace  of  the  com- 
monwealth (whose  namea^  to  the  jurors  aforeaaid  are  yet  unfcno^vn)  on 
the  day  of  in  the  year  of  the  commonwealth, 

with  force  and  arms,  at  aforesaid,  in  the  county  aforesaid, 

unlawfully  and  injuriously  did  enter  into  (here  describe  the  lands  or  tene* 
merits)  then  and  there  being  in  the  possession  of  one  A  J,  and  that  the 
said  J  G  and  T  F,  together  with  the  said  other  disturbers  of  the  peace, 
then  and  there,  with  force  and  arms,  unlawfully  and  injuriously  did 
expel,  remove,  and  put  out  the  said  A  J,  from  the  possession  of  the 
said  and  the  said  A  J,  so  as  aforesaid  expelled,  removed,  and 

put  out  from  the  possession  of  the  said  then  and  there,  with 

force  and  arms,  unlawfully  and  injuriously  did  keep  out,  to  the  great 
damage  of  him  the  said  A  J,  and  against  the  peace  and  dignity  of  the 
commonwealth. 


^  1"'-     ■'. 


(F)  On  the  statute. 

county,  to  wit : 
The  jurors,  &c.  upon  their  oath,  present,  that  A  J,  late  of  the 
parish  of  in  the  county  aforesaid,  on  the  day  of 

in  the  year  of  the  commonwealth,  was  possessed  of  a  certain 

messuage^  with  the  appurtenances^  situate^  lying,  and  being  in  the 
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parish  and  county  aforesaid,  for  a  certain  terra  of  years^  then  atid  stili 
lo  come  and  unexpired,  and  being  so  possessed  thereof,  one  A  O,  of, 
the  9aid  county,  afterwards,  to  wit,  the  said  day  of 

IT)  the  year  aforesaid,  into  the  same  messuage,  with  the  appiLrtcn^ncci 
aforesaid,  in  the  parish  and  county  aforesaid,  wiih  force  and  aiTns, 
and  with  strong  hand,  unlawfully  did  enter,  and  the  said  A  J,  from  the 
peaceable  possession  of  the  said  messuage,  wiih  the  apptirtenances 
aforesaid,  then  and  there,  with  force  and  arms,  a«id  with  strong  handi, 
unlawRiWy  did  expel  and  put  out,  and  the  said  A  J,  from  the  pf>53CS* 
sbn  thereof,  so  as  aforesaid,  with  force  and  arms,  and  tvith  strong 
hand,  being  unlawfully  expelled  and  put  out,  the  said  A  <>,  him  the  , 
said  A  J,  from  the  aforesaid  day  of  in  the  year  afore-  v 

said,  until  the  day  of  the  taking  this  inquisition,  froin  the  posat^saton 
of  the  said  messuage,  with  the  appurtenances  aff>^esu1d,  with  force  ,; 
afid  arms,  and  with  strong  hand,  unlawfully  and  injuriously  then  and 
there  did  keep  out,  and  still  doth  keep  out,  to  the  great  damage  of  the  • 
said  A  J,  against  the  peace  and  dignity  of  the  com  m  on  wealth,  and  ' 
against  the  form  of  the  statute  in  that  case  made  and  provided.  r 

N.  B.  If  the  person  expelled  has  a  freehold,  thon  he  must,  inslcail^ 
of  bttng /lossesaed^  be  said  to  be  seized  in  fee  ;  and  of  course,  instead 
of  being  expelkdy  removed^  kc.  as«  when  held  by  leascj  ii€  must  be 
yaid  to  be  dtBscized. 


FORESTALLING. 


Ik 


AT  the  common  law,  all  endeavours  whatsoever  to  enhance  tlie 
common  price  of  any  merchandise,  and  all  kinds  of  practices  which 
have  an  apparent  tendency  thereto,  whether  by  spreading  false  ru- 
mours, or  by  buying  things  in  a  market  before  the  accustomed  hour, 
Qr  by  buying  and  selling  again  the  same  thing  in  the  same  market*  or 
by  any  other  such  like  -devices,  are  highly  criminal,  and  punishable 
by  fine  and  imprisonment.     Haw.  B.  I.e.  80,  sect.  1,  5. 

|Cj*  The  statutory  provisions,  on  thb  subject,  in  Virginia,  having 
fram  long  disuse  become  more  a  matter  of  curiosity  than  real  utility,  a 
history  only  will  be  attempted. 

At  the  first  settlement  of  Virginia,  when  the  supplies  of  the  inhabit- 
ints  were  drawn  from  England,  it  was  of  serious  importance  to  pre- 
vent the  ingrossing  of  commodities,  and  forestalling  the  market  Ac- 
cordingly, in  Ihe  s<rssion  of  1629,  an  act  passed  to  prevent  ingrossing 
and  fbrestalling  (see  1  toI.  'Stttt .  at  Large^  150.)  which  was  further 
enforced  by  an  act  of  1631.  {Ibid.  p.  166.)  At  the  same  session,  aB 
the  Statutes  of  England  against  forestailers  and  engrossers  were 
adopted.  {Ibid.  p.  172.)  In  1632,  further  restrictions  were  imposed 
(Ibid.  p.  190.)  and  forestalling  defined,  by  an  act,  which  was  nearly 
copied  from  the  stat.  5  and  6  £dw.  6.  c.  14.  (Ibid.  p.  194.  and  see 
Leach'9  Haw,  7th  edit.  vol.  ii.  p.  322.)   In  1633,  the  purchasing  of  cer- 
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tain  enotnentted  articles,  to  sell  again,  was  prohibited  (see  1  vol.  Siat. 
at  LargCf  p.  317.)  which  law  was  re-enacted  in  the  revisal  of  1648. 
(Jbid.  p.  ^245.)  But  in  1645,  all  acts  against  ingrossing  were  repealed* 
Ibid  p.  296. 

From  the  year  1645  to  1777,  no  inention  is  made  in  our  statute- 
book  of  any  laws  to  prevent  forestalling.  Probably  the  same  reason 
which  led  to  enacting  them,  at  the  first  settlement  of  the  colony,  gave 
rise  to  their  re-enaction  at  this  time,  when  the  pressure  of  the  war, 
the  infancy  of  our  domestic  manufactures,  added  to  the  uncertain  sup- 
plies of  scmie  of  the  necessaries  of  life  (particularly  salt)  rendered  such 
laws  as  important  as  at  any  former  period  of  our  existence.  Thus,  in 
1777,  an  act  passed**^  to  fircvent  foreatalling^  regradngj  ingroBtingy  and 
fnUUic  venduea^^*  which,  like  the  act  of  1633,  wms,  in  its  most  essential 
parts,  taken  from  the  stat.  5  and  6  Edvf.  6*  above  mentioned.  (See 
Laws  of  Viig.  edit.  1785,  p.  65*.)  This  act,  though  in  force,  had  be- 
come so  obsolete,  that  it  was  not  even  noticed  in  the  revised  bills  of 
1792.  At  the  session  of  1792,  however,  so  much  of  it,  as  prevented 
the  sale  of  goods,  wares,  and  merchandises,  at  public  vendue,  was  re- 
pealed ;  but  that  repealing  act  was  omitted  in  the  first  volume  of  the 
Revised  Code.     See  Acts  of  1792,  ch.  22,  p.  83.  and  Rev.  CWf,  vol.  ii* 


FORFEITURE. 


AMONG  the  many  important  changes  made  in  our  laws,  since  the 
American  revolution,  the  abolition  of  the  odious  and  inhuman  law  of 
forfeiture  is  not  the  least  to  be  admired.  While  humanity  shuddered 
at  the  idea  ofreducing  to  distress  and  poverty  an  innocent  and  helpless 
wife  and  children,  for  the  crimes  of  the  husband  or  father,  experience 
taught  that  the  example  of  such  cruel  and  unjust  seveiity  did  not  deter 
others  from  the  commission  of  similar  acts.  From  this  conviction  the 
legislature  of  Virginia,  in  the  year  1789,  fii*st  abolished  all  the  for* 
feitures  which  formerly  accrued  to  the  commonwealth,  on  the  convic- 
tion or  attiunder  of  a  person  for  treason  or  felony.  See  1  Rev,  Codcy 
p.  106,  sect.  51,32. 

There  ai*e,  however,  some  forfeitures  in  cases  not  criminal,  which 
act  immediately  on  the  person  of  the  ofiendcr,  tiuit  desei^e  to  be  no- 
ticed here: 

As,  ^*  If  a  wife  willingly  leave  her  husband,  and  go  away  and  con- 
tinue with  her  adulterer,  she  shall  be  ban-cd  for  ever  of  action  to  de- 
mand her  dower,  that  she  ought  to  have  of  her  husbands's  lands,  if 
she  be  convict  thereupon,  except  that  her  husband  willingly,  and 
without  coertion,  reconcile  her,  and  suffer  her  to  dwell  with  him  ;  in 
which  case  she  shall  be  restored  to  her  action."     1  Rev.  Ccde^  p..  17  J . 

«cft.  10.  r^        T 
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So,  ^  If  any  tenant  by  the  curtesy,  tenant  in  dower,  or  otherwise, 
for  term  of  life  or  years,  shall  commi|;  waste  during  their  several 
estates  or  terms,  of  the  houses,  woods,  or  any  other  thing  belonging 
to  the  tenements  so  held,  without  special  licence  in  writing  so  to  do, 
they  shall  be  subject  respectively  to  an  action  of  waste,  and  shall 
moreover  lose  the  thing  wasted,  and  recompence  the  party  injured, 
in  three  times  the  amount  at  which  the  waste  shall  be  assessed. 
1  Rev.  Code,  277. 

With  respect  to  the  forfeiture  of  slaves  held  in  dower,  see  title 
Slayss. 


FORGERY. 


M. 


FORGERY  is  an  offence  both  at  common  law  and  by  statute. 

Forgery  at  the  common  law  is  an  offence,  in  falsely  and  fraudulently 
making  or  altering  any  muiiuer  of  record,  or  any  other  authentic  mat- 
ter of  a  public  nature ;  as  a  parish  register,  or  any  deed,  will,  privy 
^eal,  certificate  of  holy  orders,  and  the  like.  .  1  Hawk.  182,  184. 

As  for  writings  of  an  infeiior  nature,  as  private  letters  and  such 
like,  the  counterfeiting  them  is  not  properly  forgery,  therefore,  in 
^ome  cases,  it  nuty  be  more  safe  to  prosecute  such  offenders  as  for  a 
misdemeanor  as  cheats.  For  by  reason  of  tlie  uncertainty  of  opinions, 
coneerning  proper  forgeries  at  common  law,  indictments  are  more 
generally  upon  the  statutes,  and  very  few  on  the  common  law.  Sec  , 
Cheat. 

But  if  the  indictment  be  at  the  common  law,  and  the  offender  is 
convicted,  he  fmy  be  pillored,  fined  and  imprisoned.  IVood,  B.  3. 
ch.3.      I  Haivk.  184. 

"If  any  person  shall  falsely  make,  forge,  or  counterfeit,  or  cause - 
or  procure  to  be  falsely  made,  forged,  or  counterfeited,  or  willingly 
act  or  assist  in  the  false  making,  forging  or  counterfeiting  any  decdi, 
will,  testament,  bond,  writing  oblijjatory,  bill  of  exchange,  promissory 
note  for  the  payment  of  money  or  tobacco,  or  other  valuable  thing, 
or  any  acquittance  or  receipt,  cither  for  money  pr  tobacco,  or  other 
valuable  thing,  or  any  indorsement  or  assignment  of  any  bond,  writing 
obligatory,  bill  of  exchange,  promissory  note,  for  the  payment  of 
money  or  tobacco,  or  other  valuable  thing,  with  intention  to  defixiud 
any  person  or  persons  whatsoever,  or  any  corporation,  or  shall  utter 
or  publish  as  true  any  false,  forced)  or  counterfeited  deed,  will,  testa- 
ment, bond,  writing  obligatory,  bill  of  exchange,  promissory  note, 
Tor  the  payment  of  money  or  tobacco,  or  other  valuable  thing,  acquit- 
tance or  receipt  for  money,  tobacco,  or  other  valuable  thing,  with  in- 
tention to  d;ifraud  any  person  or  persons  whatsoever,  or  any  corpora- 
ison,  knowing  the  same  to  be  false,  forged  or  counterfeited,  then 
'^vcry  such  person^  being  thereof  legally  convicted,  shall  be  deemed 
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guUty  of  fclonf ,  and  shall  siiircr  death  as  a  fekm,  without  benefit  of 
clergy.  (I  Rev.  Code,  p.  330.)  |C7*  But  these  offence  of  forgery 
not  bong  enumerated  in  t^e  ^•tiitentiary  ]aivai^p»^f^>shable  by  con* 
fineraent  therein,  not  less  than  one  or  moi^ejB^*'*  years.  See  I  Mev. 
Code,p.320.  ^ 

If  any  person  shall  forge  or  coun*^"^*  alter  or  erase,  any  certificate  ^ 
or  warraot,issued  by  any  persoiw^^'*J[  authorised  either  by  Congress  ^ 
or  the  LegislaHjre  of  this:  ^^a^«\V*r  '?^"*^'**  **^  »oncy»  or  sJr' 
be  aiding  or  assistingthf-^^®***]??^*'!®"?*"^  Paynaent  thereof,  kpr'^8 
the  same  to  be  for^Jd,  count»rftited,  altered  or  erased,  or  ^i^^^^' 
fer  any  sad*  e<rrti6#«»te  or  t»^arrant,  knowing  the  same  to-**  forged,  or 
countf^Jted,  altered  of  erased ;  or  shall  forge  or  coiv^terfelt,  alter  or 
«rase  any  ccrti^cate  whatever,  for  the  purpose  of  obtaining  a  settle- 
menl  of  money  from  any  person,  properly  authorised  either  by  Con- 
gress or  the  Legislature  of  this  5tate,  or  shall  2>e  aiding  or  assisting, 
therein,  or  shall  require  settlement  thereon,  or  transfer  the  same^ 
kiK>wing  it  to  be  forged,  counterfeited,  altered  or  erased,  the  person 
so  offending,  and  legally  convicted,  shall  suffer  death  without  be^ 
nefit  of  clergy.     1  Hev.  Code,  p.  249,  sect.  3, 

If  any  person  shall  forge  or  counterfeit,  alter  or  erase  the'^stamp 
or  receipt  ofany  inspector  of  flour  or  hemp«  or  tender  in  payment  any 
such  forged  or  counterfeited,  altered  or  erased  i*eceipt,  knowing  it 
to  be  such,  and  shall  thereof  be  convicted,  he  shall  suffer  death  with- 
out benefit  of  clergy.     Ibid.  sect.  4. 

He  shall  be  adjudged  a  felon,  and  not  have  the  benefit  of  clergy, 
who  shall  forge  or  counterfeit,  alter  or  erase  the  stamp  or  receipt  of  , 
any  inspectors  of  tobacco,  or  shall  cause  it  to  be  so  done,  or  shall  assist 
there'm,  or  shall  pass  or  tender,  or  cause  to  be  passed  or  tendered,  any 
auch  in  payment  or  exchange,  knowing  the  same  to  be  forged,  coun- 
terfeited, altered  or  erased,  or  shall  have  in  his  possessicm  any  inspec- 
tor's stamp  or  receipt,  which  hath  been  altered  or  erased,  knowing  the 
same  ;  and  shuil  not  discover  such  stamp  or  receipt  to  two  justices, 
witliin  five  days  after  they  shall  have  come  to  his  possession,  or  shall 
export,  or  cause  to  he  exported,  any  hogshead  or  cask  of  tobacco, 
stamped  with  a  forged  or  counterfeited  stamp,  or  shall  i*eceive  or  de- 
mand tobacco  of  an  inspector  upon  any  forged  or  counterfeited,  al- 
tered or  erased  stamp  or  receiv>t,  knowing  such  stamp  or  receipt  to  be 
forged  or  counterfeited,  altered  or  erased.    Idid,  sect.  5. 

He  shall  be  adjudged  a  felon,  and  not  have  the  benefit  of  clergy,  who 
shall  steal,  or  by  any  other  means  take  from  the  posbcssion  of  another, 
any  warrant  from  the  register  of  the  land  ofiice  of  this  commonweulth, 
to  authorise  a  survey  of  waste  and  unappropriated  lands  ;  or  who  shall 
alter,  erase,  or  aid  or  assist  in  the  alteration  or  erasenient  of  any  such 
warrant;  or  forge  or  counterfeit,  or  aid,  abet,  or  assist,  in  fori^ing  or 
counterfeiting  any  written  or  piinted  paper,  purporting  to  be  such 
warrant;  or  who  shall  transfer  to  tJie  use  of  another,  or  for  bis  own 
use  present,  or  cause  to  be  presented  to  the  register,  for  the  exchange 
thereof,  or  to  a  surveyor,  for  the  execution  thereof,  any  such  warrant, 
or  paper  purporting  to  be  such  warj*ant,  knowing  the  same-  to  be  sto« 
len,  or  altered, or  erased,  or  forged  or  counterfeited.  And  he  or  she 
shall  be  adjudged  a  felon,  and  not  have  the  benefit  of  cler^^y,  who  shall 
falsely  make  or  counterfeit,  or  aid,  abet,  or  assist  in  safely  keeping,  or 
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count^rfeitingany  instrument,  stamping  an  '"^P^^***^?,?"  £fe 
^TS^tthe  seal  officially  used  by  the  register  of  ^^^ Jf  "^J;^^^ 
or  who shaUhW^^ or  her  possession  or <^H*^°<^y  «"^^ J"^^^ 
and  shall  wiUuUy  co^S^^  game,  knowing  it  to  be  falsely  made  or 
counterfeited.     I  ^«^  ^^^->a50.  .      . 

fc-7»  The  above  offences otl^^^^  ^^^  punishable  by  iinpnson- 

^  in^in  the  penitentiary,  for  a  peridb^^  j^gg  than  one,  nor  more  than 

^ years.     See  I  R^-  Code.p,  402.  "^ 

^^Neinff  a  certificate  of  the  ethuncipation  nt  a  slave  subjected  the 

offcndK^j^  ftne  of  two  hundred  doftaV*,  and  oiiby^r'a  imprisonment 

without  bah>c^  mainprise.     I /?«».  Cw/f,lv^34r7^^^^ct  r- 

Free  negrofeynr  roulattoes  granting  their  registtis  of  IVt^^iym  to  a 
slave  to  enable  hii^  to  pass  as  a  freeman,  subjects  them  u>  the  (vtinuni^ft 
of  felony.     I  hev  Code,  p  374,  sect.  5. 
>3»  For  forgeries  of  bank  notes,  &c.  see  Cheats, Coijwtkrfeit- 

INO. 

{A)  IFarrant  for  Forgery. 

county,  to  wit.  _  .     . 

Whereas  A  J,  of  hath  made  oath  before  me  J  P,  a  justice 

of  the  peace  for  the    said  county,  that   B  O,  of  did  fe- 

loniously forge  and  counterfeit  a  certain  wriimg,  purporting  to  be 
a  {describe  the  instrument  tuith  convenient  certainty  ;  or  *  did  fek>- 
niously  alter  a  certain  ,'  as  the  case  may  be.)    These 

arc,  therefore,  to  command  you  to  apprehend  the  said  B  O,  and  bring 
him  before  me,  or  some  other  justice  of  the  peace  of  the  said  county 
of  forthwith  to  answer  the  premises,  and  further  to  be  dealt 

with  according  to  law.     Given  under  my  hand  and  seal,  ^c. 
To  to  execute. 

|C7»  For  the  forms  of  a  recognizance,  commitment,  Sec.  see  title 
CkimiHals,  and  those  titles  respectively. 

1 .  Making  a  second  deed  and  antedating  it,  in  order  to  make  it  take 
place  of  a  former  deed.,  is  forgery.     3  Inst.  169. 

2.  If  any  person  who  wriieth  the  will  of  a  sick  man  inscrteth  a 
clause  therein,  concerning  the  devise  of  latvds,  without  any  dii*€Ciion 
of  the  devisor,  this  is  forgery,  although  he  did  not  forge  the  whole 
will.     3  Inst.  170. 

3.  With  respect  to  incurring  a  penalty  for  publishing  or  passing 
counterfeits,  knowing  ihcm  to  be  counterfeits,  this  knowledge  may  be 
dei'ived  from  two  means,  either  of  his  ow  n  knowledge,  or  the  infor- 
mation of  othera  ;  for  if  another  tell  him  tliat  it  is  forged,  and  he  pub- 
lish it  afterwards  as  true,  and  it  proves  to  be  forged  indeed,  he  is  in 
danger  of  the  statute.     I  Hawk.  187. 

But  lord  Hale  says,  that  though  such  a  relation  may  be  an  evidence 
to  prove  his  knowledge,  yet  it  is  not  conclusive  ;  for  perhaps  there 
might  be  circumstances  of  fact  that  might  make  the  person  relating 
it,  or  his  relation^  not  cfe(Ublc.  So  that  the  knowing  must  1)C  upon  the 
the  whole  matter  left  to  the  jury,  upon  the  circumstances  of  the  case. 
1  Hdle  685. 
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{B)  Indictment  Jot  forging  and  altering  a  bond,  with  in- 
tention to  defraud  two  different  persons. 

county,  to  wit. 
The  jurors  for,  8cc  upon  their  oath  present,  that  late  of  the 

parish  of  in  the  county  of  esquire,  on  the  day  of 

in  the  year  with  force  and  arms,  at  the  parish  aforesaid, 

in  the  county  aforesaid*  feloniously  did  falsely  make;  forg^e,  and  coun- 
terfeit, and  feloniously  did  cause  and  procure  to  be  falsely  made,  forg-  . 
ed  and  counterfeited,  and  feloniously  did  willingly  act  and  assist  in  the 
fuUe  making,  forging,  and  counterfeiting,  a  certain  paper  writing;, 
partly  printed  aiid  partly  wiitien,  purporting  to  t>e  a  bond,  and  to  be 
signed  by  one  wiih  the  name  of  him  the  said  and  to  be 

sealed  and  delivered  by  him  the  s«Aid  the  tenor  of  which  said 

false,  forged,  and  counterfeited  i)ttper  writing*  partly  printed  and  part* 
ly  wriiten,  purporting  to  be  a  bond,  is  as  follows;  that  is  to  say,  ^  Know 
all  nien»  &c.  (^here  set  out  the  bond  and  condition  aa  they  may  be)  with 
intention  to  defraud  the  said  against  the  form  of  the  statute  in 

such  case  made  and  provided,  and  against  the  peace  and  dignity  of  the 
commonwealth.  And  the  juroi-s  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  the  said  afterwards,  to  wit,  on  the 

day  of  in  the  year  aforesaid,  with  force  and  arms,      ' 

at;  the  parish  aforesaid,  in  the  county  aforesaid,  feloniously  did  utter 
and  publish  as  true,  a  certain  false,  forged,  and  counterfeited  paper 
writing,  partly  printed  and  partly  written,  purporting  to  l)e  a  bond, 
and  to  be  signed  by  the  said  with  the  name  of  him  the  said 

and  to  be  sealed  and  delivered  by  the  said  the  tenor  of  which 

.  ^aid  last  mentioned  false,  forged,  and  counterfeited  paper  writings 
partly  piinted  and  partly  written,  purporting  to  be  a  bond,,  is  as  followb, 
that  is  to  say.  Know,  &c.  (om  before)  with  intention  to  defraud  the  said 

(he  the  suid  at  the  time  of  the  uttering  and  publishing; 

of  the  said  last  mentioned  false,  forged,  and  counterteited  paper  writ- 
ing, partly  printed  and  partly  WTitten,  purporting  to  be  a  bond,  then 
and  there  well  knowing  the  said  last  mentioned  false,  forged,  and 
cotmterfcited  jwper  wnting,  puinly  piinted  and  partly  written,  pur- 
porting to  be  a  bond,  to  be  false,  forged,  and  counterfeited)  against  the 
form  of  the  statute,  in  such  case  made  and  provided,  and  against  the 
peace  and  dignity  of  the  commonwtaltli.  And  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  do  further  present,  that  the  said  after- 

wards, to  wit,  on  the  said  day  of  in  thr  year  afoi^- 

said,  with  force  and  arms,  at  the  parish  aforesaid,  in  the  county  afore- 
!iaid,- feloniously  did  lalsely  make,  iorgeand  counterfeit,  and  feloni- 
ously did  cause  and  procure  to  be  falsely  made,  foVged  and  counter- 
feited, and  feloniously  did  willingly  act  and  assist  in  the  false  makin;^, 
forging  and  counterfeiting,  a  certain  paper  writing,  partly  printed  tind 
pady  written,  pui*porting  to  be  a  bond,  andlito  be  signed  by  the  said 

with  the  name  of  him  the  said  and  to  be  sealed  and  cle- 

Jivei  ed  by  the  said  the  tenor  of  which  said  last  mentioned  false, 

forged,  and  coimterfeited  paper  writing,  partly  printed  and  partly  \sr\\- 
tcn,  purporting  to  be  a  bond,  is  as  follows,  that  is  to  say, '  Know,  Sec' 
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(m  befort)  with  intention  to  dtfrauB  009  \i       doctor  in  pbysk,  t^inst 
the  form  of  the  statute  in  such  case  npiji^iind  pcovidedf  and  against 
the  peace  and  dtgfiity  of  the  comraor^^alth.     And  ihf  juror«  aforc^ 
said,  upon  their  oath  aforesaid,  do  further  present,  \\vsX  Ch#  taid 
afterwards,  to  wit,  on  the  said  day  of  in  the  year 

aforesaid,  with  force  and  arms,  at  the  parish  afore&uidf  in  ihe  county 
afaresaid,  feloniously  did  utter  and  publish,  as  true,  a  certain  false  1 
forged,  and  counteifeited  paper  writing,  parity  ptmted  and  partly 
wi  itten,  purporting  to  be  a  bond,  and  to  be  ^i^ned  by  the  taid 
with  the  name  of  him  the  said  and  to  be  sealed  and  delivered  by 

the  said  wtdch  said  last  mentioned  false,  rornred,  and  counterfeited 
paper  writing,  p«ctly  printed  and  partly  written,  puiTJoriing  to  be  a 
bond,  is  as  follows,  tliiit  is  to  say,*  Know,  fee'  (^*  bff'jre)  with  Im^ii- 
tion  10 defraud  the  said  (he  the  said  nt  the  time  of  ihc  utter- 
ing and  publishing  of  the  said  last  mentioned  falijc,  forged,  and  coun- 
terfeited paper  writing,  partly  prlnttid  and  p^ntly  wriiien,  purporting 
to  be  a  bond,  then  and  there  well  knowing  the  said  last  mentioned 
Ikhe,  forged,  and  counterfeited,  paper  writinjj,  partly  printed  and  (^rtly 
wriiten,  purporting  to  be  a  bond,  to  be  false,  forced,  ai>d  coumerfeited) 
ftgamsl'^c  form  of  the  statute  in  such  case  made  and  proTided,  and 
againslfthe  peaee^idKl  dignity  of  the  commonwealth. 

For  more  precedents  of  indictments  under  this  title,  see  Cro^  Cir. 
Comfit  title  *  FoROBRT,'  and  Cro.  Cir.  Amstant^  p.  423,  &c> 


FORNICATION. 


^  EVERY  person,  not  being  a  servant  or  slave,  couuniuinj^  Qdulury^ 
Qv  fornication^  and  being  thereof  lawfully  convicted  by  the  oaths  of  two 
or  more  credible  wimesses,  or  confession  of  the  parE^f  shall,  for  every 
offence  of  aduUery^  forfeit  and  pay  twenty  dollars,  and  for  every  of- 
fence of/omicaHon^  ten  dollars ;  to  be  recovered  by  the  suit  or  prosecu- 
tion of  the  overseers  of  the  poor  of  the  county  or  corponuion  wherein 
such  offence  shall  be  committed,  by  bill,  plaint,  or  tntbrmauon,  in  any 
couitofrecord  within  this  commonwealth,  wherein  im  essoin,  protec- 
tion, or  wager  of  law  shall  be  allowed  ;  which  said  fines  and  penalties 
shall  accrue  to  the  overseers  of  the  poor^  for  the  use  of  the  poor  of 
ttie  county  or  corporation  wherein  tlie  said  offence  shall  be  committed. 
I  RiTv.iCode.y^.  376.  sect.  6. 
Fraud,  see  Cheats. 
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*  ALL  owners  of  horses*  niareif  catiJeT  and  other  beasu,  which  thcjr 
know  Lo  have  barked  fruit  trcss^  nh^W  ke^p  chc  same  within  their  own 
fence  ground;  and  if  any  person  shall  take  up  any  horse,  mare,  kine^ 
t^r  other  beast,  known  by  the  owner  to  have  barked  rruic  trees,  and  shall 
deiiver  the  same  to  such  owner,  he  or  she  shall  pay  the  taker  up  two 
dollar  a  for  every  such  beast  so  taken  up  and  delivered ;  recoverablet 
with  coxts,  before  any  justice  of  the  peace  of  the  county  wherein  such 
beast  was  taken  up,  or  the  owner  Uves.  Provided  always,  That  the 
taker  up  shiH,  if  required,  make  o^th  before  the  same  justice^,  that  lie 
took  up  such  horse,  mare,  or  other  beas^»  and  that  no  means  wei^  used 
by  himself,  or  any  other  person  to  his  knowledge,  to  set  the  same  at 
large,  otherwise  be  sbtil  lose  the  said  reward.'  1  J?^«  Cc^f,  p,  274, 
sect^  4. 

IVarrant. 


county,  to  wit. 
Complaint  being  this  day  made  to  me  J  P,  a  justice  of  the  peace  for 
the  county  aforesaid,  by  T  B*  that  the  said  T  0  did,  oti  the  day 

of  last,  take  up  a  horse  (or  cotp,  a«  the  case  is^  at  large,  at 

in  the  said  county^  belonging  to  G  P,  which  the  said  G  P  knew  to  have 
barked  fruit  trees,  and  delivered  the  same  to  the  said  G  P,  who  refused 
to  pay  to  the  said  T  B  two  dollars  for  the  same^  according  to  the  act 
ofthe  General  Assembly  in  that  case  made  and  provided.  These  are 
therefore,  in  the  name  of  the  commotiwesdthi  to  require  you  to  brinia^ 
the  said  G  P  before  me,  or  some  other  justice  of  the  peace  for  the  said 
county,  to  answer  the  premises.  Givcny  Ecc, 
To  constable. 

*    Judgment, 

On  hearing  the  within  complaint,  it  being  proved  before  me^  by  the 
oath  of  that  the  within  named  T  B  did  lake  up  the  horse  (or  row) 

thei-ein  mentioned,  belonging  to  the  said  G  P,  and  that  no  means  were 
used  by  the  said  T  B,  orothers,  to  his  knowledge,  as  he  hath  declared 
upon  oath  before  me,  to  set  the  same  at  large.  It  is  therefore  consi* 
dered  that  the  said  T  B  reco^xr,  a^ain^t  the  said  G  P,  two  dollars ^  to- 
gether with  his  costs  in  this  behalf  expended.  XiiVen,  kc» 
Costs  cents. 
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The  WwBontlus  subject  may  be  found  in  1  Rev.  Codr^  ck,  96,  p,  174, 
rA.  22 1 ,  p.  373,  and  2  Rev.  Code^  ch.  1 5,  p   II. 

As  but  few  of  the  penalties  imposed  by  these  laws  arc  cognizable 
before  a  single  magistrate*  and  the  insertion  of  all  the  acis  would  occu^ 
py  too  much  room*  it  has  been  deemed  sufiicieni  to  give  the  neces^ry 
precedents  for  their  use. 

{A)  Warrant  for  gaming^  on  1  Rev.  Code^  ciu  96*  sect,  5* 

county,  to  wit. 
Whereas  information  hath  this  day  been  made  bef^f^  nte  A  B,  gen- 
tleman, one.of  the  commonwealth's  justices  of  the  peace  of  thi^  said 
county^  by  G  H,  of,  8cc.  that  C  D  hath  been  guilty  or  milawrul  gaming, 
by  playing  at  in  an  ordinary  (race  field,  or  public  place]  in  the 

parish  of  in  the  county  aforesaid.     These  are  thercforct  in  the 

name  of  the  commonwealth,  to  will  and  require  you  to  summon  the 
said  C  D  to  appear  before  met  or  some  other  jiKiice  of  the  peace  of 
ihia  county,  to  show  cause  why  the  penalty  ot  twenty  dollars  should 
not  be  levied  upon  bini  (or  his  said  offence)  according  to  the  act  of  As- 
sembly in  this  case  made.  Given)  fcc. 
To  J  C)  constable. 

Judgment. 

On  hearingthe  within  complaint,  and  it  being  proved  that  the  within 
named  C  D  is  guilty  (or  confesses  himself  guilty)  it  is  therefore  consi- 
dered that  the  sum  of  twenty  dollars  be  levied  upon  him,  for  the  use 
of  the  poor  of  the  parish  of  Given,  Sec. 

Warrant  of  Distress. 

county,  to  wit. 
A  B,  one  of  the  justices  of  the  peace  of  the  said  county,  to  the  con- 
stable of 
Whereas  C  D  hath  been  duly  convicted  before  me  (or  by  my  own 
vieWf  or  hath  confessed  himself  guilty)  of  unlawful  gamingi  in  the 
parish  of  and  county  aforesaid.     These  are  therefore^  in  the 

name  of  th»  commonwealth,  to  require  yon  to  levy  by  distress  and 
taki  of  the  goods  and  chattels  of  the  said  C  D,  the  sum  of  twenty 
doUars  current  moneyt  for  his  offence  aforesaid  ;  and  that  you  pay  the 
I  he  overseers  of  the  poor  thereof.   Herein  fail  not,  and  make 
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due  return  of  tliii  warrantf  and  how  you  have  executed  the  samei  ta» 
me,  or  some  other  justice  of  this  county,  on  or  before  the  day 

of  next.    Given,  &c. 

Mittimus. 

county,  to  wit. 

To  the  iailor  of  the  said  county  of 
I  send  you  herewith  the  body  of  C  D,  thb  day  duly  convicted  before 
me  (or  upon  my  view)  of  having  been  guilty  of  unlawful  gaming ;  and 
I  hereby  require  you  to  receive  the  said  C  D  into  your  jail  and  custo- 
dy, and  him  safely  to  keep  until  he  shall  enter  into  a  reco(j;nizance, 
with  two  sufficient  securities,  himself  in  dollars,  and  each  secu- 

rity in  dollars,  with  condition  for  his  being  of  good  behaviour 

for  twelve  months  from  this  day,  or  until  he  shall  be  thence  discharg- 
ed by  due  course  of  law. 

If  an  appeal  to  the  county  court  is  prayed  by  the  defendant,  the  ma- 
gistrate should  take  his  bond,  with  security,  in  double  the  sum  reco- 
vered, payable  to  the  plaintiff,  and  with  condition  as  followeth.  See 
1  liev.  Codcyp.  176,  sect  10. 

The  condition  of  this  obli|^tion  is  such,  that  whereas  the  above- 
naihed  G  H  hath  obtained  judgment  upon  warrant  before  me  A  B^ 
one  «iC  the  commonwealth's  justices  of  the  peace  for  the  county 
of  against  the  above  bound  C  D,  for  twenty  dollars,  for  the 

use  of  the  poor  of  the  district  of  in  the  county  of 

from  which  judgment  the  said  C  D  hath  prayed  an  appeal  to  the 
i^xt  court  tc  be  hekl  for  the  said  county  of  Now  if  the  said 
C  D  shall  try  the  said  appeal  at  the  next  court,  and  perform  the 
judgnient  ef  the  fx>urt  thereupon,  then  this  obligation  to  be  void,  else  to 
remain  in  full  force  and  virtue. 

Form  of  a  record  to  be  made  up  and  certified  by  the  jus- 
tice to  the  county  court  on  such  appeal. 

county,  to  wit. 
Be  it  remembered,  that  on  the  day  of  last  past,  on  in- 

furamtion  tliatC  D  had  been  guilty  of  unlawful  gamin^^  1  issued  my 
warrant  to  summon  the  said  C  D  to  answer  for  his  said  ofrence,^n 
the  words  folfowing,  to  wit  (here  in^rt  the  warrant  verbatim)  which 
warrant  being  returned  executed  by  E  F,  constable,  the  said  C  D 
appeared  before  me  tliis  day,  and  was  fully  heatd  on  the  subject 
matter  of  the  said  information,  when  it  was  fully  proved  that  he 
was  guilty  of  the  offence  in  the  warrant  mentioned.  Therefore  it 
is  considered  that  the  fine  of  twenty  dollars  be  levied  upon  him 
for  his  said  offence,  according  to  the  act  of  the  General  Assembly 
aforesaid. 

From  which  jud^^ent  the  said  C  D  prayed  an  appeal  to  the 
next  court  to  be  held  for  this  county,  which  is  allowed,  he  havhig 
entered  into  bond,  with  security,  for  trying  the  same  according  to 
law;  which  bend  is  hereunto  annexed.  Certified  under  my  hand 
and  seal  this  day  sf  &c* 
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*(j9)  Jfarrant  against  a  common  gambler^  on  1  Rev.  Code^ 
ch.  96.  sect.  7. 

county^  to  wiu 
Whereas  we  have  just  cause  to  suspect  that  H  H«  of.  Sec.  is  an 
kTle  person^  having  no  visible  estate9  profession  or  calling,  to  main* 
tain  himself  bj,  but  doth  for  the  most  part  support  himself  by  gam- 
ing* contrary  to  the  act  of  the  General  Assembly  in  that  case 
made  and  provided.  Therefore,  we  command  you,  that  you  forth- 
with cause  the  said  H  H  to  come  before  us,  or  some  other  jus* 
tiees  of  the  peace  of  thi/  county,  to  be  examined  concerning  the 
premises.     Herein  fail  not.    Given  under  our  hands  and  seals,  Sec. 

J.  P. 

K.P. 

Condition  of  the  recognizance. 

{The  penalty  may  be  in  the  common  form  ;  for  which  eee  title  Rscoo- 

MIZANCB.) 

The  condition  of  this  recognizance  is  such,  that  whereas  rhe 
above  bound  H  H  was  this ,  day  brought  before  J  P  and  K  P?  two 
of  the  commonwealth's  justices  of  the  peace  of  the  county  of 
upon  their  warrant,  for  the  suspicion  of  his  being  an  idk  person, 
having  no  visible  estate,  profession  or  calling,  to  maintff^n  himself 
by,  but  for  the  moat  part  supporting  himself  by  gamifig;  and  the 
said  H  Ht  upon  examination  before  the  justices  aforeiaid,  not  msk* 
ing  it  appear  to  them  that  a  principal  part  of  hu  expencev  was 
not  maintained  by  gaming,  and  thereupon  he  was  required  to  give 
sufficient  securities  for  his  goocl  behaviour,  pursuant  to  <he  act  of 
the  General  Assembly  in  that  case  made  and  provided.  If  there- 
fore the  said  H  li  shall  be  of  good  behaviour  l^^ards  the  com- 
monwealth, and  all  the  citizens  within  the  ^ame,  for  and  dur- 
ing the  space  of  twelve  months  n^t  ensuing  the  date  of  these 
presents,  then  this  recognizance  tfi  be  voiJ,  else  to  remain  in  full 
force. 

Mittimus. 

To  the  nherijf  or  Icerficr  oftAejail  of  county. 

cotinty,to  wit. 
We  send  you  herewith  the  body  of  H  H,  late  of,  kc.  taken  upon 
our  warrant,  and  brought  before  us  on  suspicion  of  his  \mi\^  an  idle 
]}erson,  of  no  vi&ible  estate,  profession  or  calling,  to  maintain  himself 
by,  but  for  the  most  part  supporting  himself  by  gaining ;  and  the  said 
II  II,  on  examination  before  us,  iailing  to  make  it  appear  that  the 
principal  part  of  his  expences  is  not  maintained  by  gambling,  and 
having  refused  to  give  security  for  his  good  behaviour  for  twelve 
months  next  ensuing,  according  to  the  act  of  the  General  Assembly 
in  such  case  made  and  provided.  We  therefore  charge  you  to  re- 
ceive the  said  H  H  into  your  jail  and  custody,  and  him  there  safely  to 
keep,  till  he  shall  enter  into  a  recognizance,  with  two  sufficient  securi- 
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ties,  hknselMn  dollars,  and  eacb  sccutitf  in  dollars,  for 

his  good  behaviour  as  aforesaid,  or  until  he  shall  be  thence  dlscharg- ' 
ed  by  due  course  of  law.     Given,  8c. 

( C)  Warrant  to  seize  and  burn  a  gaming  table^  on  1  Rev. 
*  Code^  ch.  96 f  sect.  11. 

Corfioration  of  to  wit. 

Whereas  it  '^pears  to  me  J  P,  a  magistrate  for  the  coippration 
aforesaid,  from  my  own  view,  that  A  O,  of  doth  keep  anc)  e^c- 

hibit  a  gaming  table,  commonly  called  an  A  B  C  table  (or  if  any  other 
kind^  describe  it)  at  the  house  of  wldiin  the  corporation  afor€r 

said,  contrary  to  the  act  of  the  General  Assembly,  in  such  case 
made  and  provided.  These  are  therefore,  in  the  name  of  the  com* 
tnonwealih,  to  require  you  forthwith  to  seize  the  said  table,  and  pub- 
licly to  burn  or  destroy  the  same ;  and  for  so  doing  this  shall  be  your 
warrant.  Given,  &c. 
To  A  C,  cohstable. 

|C7^  The  above  form  may  be  varied  so  as  to  apply  to  a  billiard  ta- 
ble, which  is  equally  liable  to  be  seized  and  burnt.  See  1  Bev.  Codc^ 
ch.  221,  sect.  2.  p.  373. 

(C)   fVarrant  to  seize  money  ^exhibited  for  gaming^  m 
1  Rev.  Code^  ch.  221,  sect.  1. 

to  wit. 

Whereas  information  hath  been  given  to  me,  that  at  the  house  of 
in  a  certain  A  O  doth  exhibit  money,  for  the  purpose  of 

alia  ring  persons  to  bet  against,  at  a  game  called  {^de^cribe  the  game) 
and  that  divers  persons,  to  me  unkno%vn.  do  actually  stake  and  bet  their 
monies  at  the  said  game.  These  are  therefore  to  authorise  and  re- 
quire you  to  seize  as  well  the  said  money  exhibited,  as  that  staked 
against  it,  wheresover  the  same  may  be  found ;  and  the  same  so  seized 
you  are  to  account  for  and  pay  to  the  court  of  this  county,  at  the  next 
court  to  be  held  for  the  same  ;  and  make  return  to  me  how  you  have 
executed  this  warrant.     Given,  &c. 

ToAB,  CD,8cc. 

Good  Behaviour,  See  Subety. 

G41ANPLARCBICY,  See  Larceny. 

OuARD,  See  Cbiminals. 
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HABEAS  CORPUS.  ;     I 

•    ■        -        •  t^ 

AN  >^«^^««<^or/ii/s  (from  the  initial  words  of  the'writ,  while  all  legal  ,  v'  , 

proceedings  were  in  Latin)  is  a  writ  for  bringiirg  the  body  of  him 
who  is  inipt'isoned  before  the  court,  wiVA  the  caictie  of  the  detention,  \ 

ACom.Dig.SQS.  '      '  ^  { 
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T&if  is  called,  by  juage  Blackstonr,  the  most  celebrated  writ » the 
English  law,  and  b  of  various  aorts,  as, 

I  Habeas  cor/iua  ad  resfiondeudum  (to  answer)  when  a  roan  hath 
cause  of  actioi.  against  one  who  js  confined  by  the  process  of  some 
inferior  court*  in  order  to  remove  the  prisoner,  and  charge  hma  with 
tlvis  new  action  in  the  court  above,     3  BL  Com.  129.        .  *\ 

bo,  it  lies  where  a  man  ia  entitled  to  privilege  in  an-inrerior  court 
where  hcis  sued;  and  \U  upon  the  return,  it  appears  that  he  was 
committed  ^nthom  cansc,  or  by  a  court  having  no  jurisdiction,  he  shall 
have  bis  privilege.     ^  //^  ^-  Ui.  ^  i  u  ^ 

Jf  a  defendant  Ix^  in  prison  at  the  suit  of  another,  tlie  special  tiwH 
may  have  him  brought  up  by  /labrm  corjiusy  in  order  to  tit^rrender, 
\  Senon'sFr.K.B,l75.  ,  ,      ,   i     i^    t 

2,  Habeas  corftm^  ad  stithfudendum^  when  a  prisoner  li^stli  had  jiiuii- 
mem  against  him  iti  an  action,  and  the  plaintiff  is  di;sirou^  to  brinij 
him  up  to  some  superior  court  to  charge  him  with  execution.     3  BL 

Cam,  130* 

%  Habeas  corJiu»y  ad  tiroseqiiendumy  testificandum^  dcHberanduni^^^c. 

which  issue  when  it  is  tiect-ssary  to  remove  a  prisooer,  in  order  to  bear 

testimony,  or  prosecute  m  any  court. 

4,  flaheajf  cor/nii^,  ad  faciendum^  ei  recifiiendum  (fo  do  and  rectrvtr) 
which  issues  from  a  superior  coittt,  when  a  pereon  is  sued  in  some 
inferior  JQrisdiction>  and  is  desirous  lo  remove  the  action  into  the  supe- 
rior court.     Tins  writ  directs  the  boily  of  the  prisoner  to  be  produced, . 
together  with  the  day  and  cause  of  his  caption  and  detainer  ^when^  >' 
it  is  frequently  denomincited  an  ha/fcas  corpus  cum  cauaa,)  ^  It  is  grant- 
able  of  common  rii^ht,  without  any  motion  in  qourt,  and  instantly  su-^ 
fsersedcs  all  pruceediniry  in  the  cnui t  below.     -310/.  Com,  1 30. 

5.  The  great  and  eflicucious  writ*  in  all  manner  of  illegal  o>nfift6- 
ment,  is  that  of  habeas  c^.r/im  ad  jtubjiciendtmt ;  ;directed  to  the  person 
detaininj;  another,  and  cotT^mandinij  him  to  produee  the  body  of  the 
pi^isoner*  with  the  dtiy  and  cause  of  his  caption  and  detention,  ad  fact- 
ffiduTn,  si/bjkitndiimj  tt  rrci/dtudum^  to  do,  submit  to,  and  receive 
what&oevtjr  the  judj^e  or  co^rt  awarding  such  writ  shallr  consider  in 
that  behalf.     3  JU.  Com.  13  L 

^/^  As  to  the  mode  of  ptxiceeding,  on  writs  of  /labfas  corpus^  by 
the  lawb  of  VhiiiiTi^,  sec  1  Rev.  Codt^  p.  231.  Ibid  p.  77,  sect.  22. 
Ibid.  p.  92,  sect.  67,     2  Kvv.  Code^  ch.  108,  sect*  2,  p.  135. 

h  will  yet  be  iiecestary  to  inseii  some  points  of  informction  ^/ich 
ap|jly  only  to  wj*its  of  /iubeak  corpm^  and  tliosc  respect  £/ie  rttun^  and 
/ifQcecdiJii^n  f hereon^  as  to  discharging  or  reminding  the  prisoner. 

Tlte  ufficer  must  shew  by  his  return,  by  whom  the  party  was  com - 
mitttd.  and  the  cause  of  the  comniitnifibt.     2  Inst.  55. 

And  the  return  must  answer  Uj  the  t&ing  as  well  as  to  tlie  deten- 
tion.    2  Bi.Riii.  \2i}\,  ^ 

And  if  lie  tiot&  tiot  make  a  tTtuni  after  the  delivery  of  the  writ,  ai* 
atUfcchuicni  lies  ai^iiiiist  hiju.  (2  Jonts  178.)  Even  though  iiis charges 
are  lefused.     IMd. 

The  return  Jo  kqbea^  cnrfms  ottj.^ht  to  shew  the  caose  of  commir- 
meiit,  ■^^>ecutlly^d^fi^rtaitily.  3  A*/.  j5.  Crv.Car.  507.  Van.  137. 
Fai.  h^%.      ^       "X    v.*    , 

S^-e  various  in^tiflf^tfs.     4  Cv/i.  Dig,  332,  534. 
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At  the  retuvn  of  an  habeas  cor/iu^j  the  court)  generalfy,  ought  ko 
tJischarge,  or  remand  the  parly.     2  Jnat.  55.     2  B.  H,  143. 

And  therefore,  if  the  return  shew  no  cause,  or  no  sufficient  cause> 
for  the  imprisonment  and  detainer,  he  shall  be  discharged.  2  Inst, 
55,  615.      Vau,  156. 

But  if  the  feturn  shews  a  sufficient  cause,  he  shall  be  remanded. 
2  Imt,  55. 

Yet  the  superior  court  may  bail  if  they  please,  though  the  return 
be  sufficient.     2  Inst.  55.     Vau.  i  57.     I  Sed.TB. 

See  4  Com.  Dig.  355. 

Upon  an  habeas  corpus  to  remove  a  cause  out  of  an  inferior  court, 
a  procedendo  shall  be  awarded,  if  it  appears  that  the  action  is  main- 
tainable there  only.     Carth.  75. 

After  interlocutor/  judgment,  it  is  too  late  to  remove  a  cause,  and 
procedendo  shall  be  awarded.     Barnes  22 1. 

So,  after  issue  joined.     Ibid. 

An  habeas  corpus^  for  surrendering  a  man  in  discharge  of  hb  bail, 
may  be  made  returnable  immediateiy.    4  Com,  Dig.  340. 

But  generally  an  habeas  corfius  shall  be' returnable  at  a  day  certain. 
Ibid. 

High  treason.    See  Treason. 

HioBWAY^.     See  Roads. 

HxoHWAT-MEiY.    See  Robbery. 


HOGSTEALING. 


FORMERLY  the  punishment  of  a  person,  not  being  a  slave,  for 
iiogstealinp;  was,  for  the  first  offence^  twenty-five  lashes,  at  the  public 
whipping-postt  or  the  payment  of  thirty  dollars,  towards  lessening  the 
county  levy,  besides  eight  iloliars  for  every  hog  to  the  t>wner ;  for  the 
second  offence,  to  stand  in  the  pillory  for  two  hours  on  a  court  day,  , 
with  his  ears  nailed  thereto,  and  after  the  expiration  of  that  time,  to  :2j 

have  them  cut  off,  and  moreover  pay  the  owner  eight  dollars  for  each  i 

hoj?;  and  for  the  third  offence,  to  be  adjudged  a  felon.  (See  I  Hev.         ^ 
Codcy  ch.  98,  sect.  1,  2,  5.)     But  now,  »'  if  any  person  sliall  steal  any  f      : 

bog,  shoat,  or  pig,  such  person  shall  be  adjudged  to  be  guilty  of  petty* 
larceny,  and  shall  have  the  same  trial  and  punishment,  as  in  other 
cases  of  petty  larceny."    2  Rev.  Codcy  ^.  80,  sect.  4. 

For  the  proceedings  against  slaves,  see  1  Kev.  Codcj  ch.  9a,  sect.  4, 
p.  177.  , 

fFarrdnt  against  a  slavey  for  hogstealing. 

county,  to  wit:                         :        .--  ;• 

To  the  constable  of               in  the  said  county,  ^ 

'VV  !>creas  complaint  is  made  to  me,  that '  a  negro  man  slave, 

lacloo^ing  to  A  B,  of  this  county,  hath  lately  stolen               hogs,  ih«  : 
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property  of  G  D.   You  ar^  therefore  required  to  bring  the  said    * 
together  with  such  witnesses  as  the  said  C  D  shall  direct,  before  me,, 
or  some  other  justice  of  this  county,  to  be  examined  concerning  the 
premises.     Given,  &c. 

|C7*  The  owner  of  the  slave,  or  some  other  free  person,  may  give 
security  for  his  appearance  at  the  next  court;  the  form  of  which  re- 
cognizance may  be  seen  under  titles  Crimihals  and  Recoomizanck^ 

Mittimus. 

county,  tp  wit: 
To  the  sheriff*,  or  keeper  of  the  jail  of  the  said  county. 

I  send  you  herewith  the  body  of  a  negro  man  slave,  belong- 

ing to  A  B,  of  this  county,  who.  upon  his  examination  before  me, 
appears  to  be  guilty  of  hogstealing ;  and  I  do  hereby  require  you  to 
receive  the  said  into  your  jail  and  custody,  and  him  safely  to 

keep,  till  sufficient  security  be  given  for  his  appearance  at  the  next 
couit  to  be  held  for  this  county,  then  and  there  to  answer  an  informa- 
tion to  be  exhibited  against  him  for  his  offenpe  aforesaid,  and  to  abide 
the  judgment  of  the  said  court,  or  until  he  be  otherwise  discharged  by 
due  course  of  law.    Given,  &c. 


HOMICIDE. 


HOMICIDE,  in  law,  signifies  the  killing  of  a  man  by  a  man. 
1  Haw.  66. 

And  it  includes  in  it,  not  only  petit  treason,  concerning  which  see 
title  Treason  ;  but  also  the  several  offences  which  ai*e  treated  of  in 
the  following  sections. 

There  is  also  another  kind  of  untimely  death  of  a  man,  not  properly 
homicide :  when  he  is  killed  by  a  horse,  a  cart,  a  tree,  or  the  like,  and 
not  by  a  man  ;  which  is  called  casual  death ;  for  which  see  title  Deo- 

DAMD. 

/.  Justifiable  homicide.  IL  Homicide  by  misadventure.' 
///.  Homicide  by  self  defence.  IF.  Manslaughter. 
V.  Murder.    Vl.  Self  murder.     VII.  Duelling. 

I.  pJUSTIFlAJBLE  HOMICIDE. 

To  make  homicide  justifiable,  it  must  be  owing  to  some  unavoidable 
necessity,  to  which  the  person  who  kills  another  must  be  reduced, 
without  any  manner  of  fault  in  himself.     1  Haw.  69. 

And  there  must  be  no  malice  coloured  under  pretence  of  necessity  ( 
for  wherever  a  person  who, kills  anotlier  acts  in  truth  up^n  malice, 
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and  takes  occasion  from  the  appearance  of  neceasi^ty  to  execute  his 
own  private  revenge,  he  is  guilty  of  murder.    Md. 

It  is  said  in  the  old  books,  that  one  may  set  forth  a  ract>  amounting 
to  justifiable  hoinici|de}  on  an  indhctmcntof  murder ;  and  that  the  same 
being  found  true,  he  shall  be  dismissed,  without  beinp;  arraigned,  or 
enforced  to  plead  not  guilty.  And  indeed  it  seems  extremely  har4 
(says  Mr.  Binwkim)  that  a  sheriff  or  judge,  who  condemn  or  execute  4 
criminal,  Sec.  should  be  forced  on  a  frivolous  prosecution  to  hold  up 
Iheir  hands  at  the  bar  for  it,  &c. '  I  Bowk,  <6th  edit.;  103. 

If  rioterst  or  forcible  enterers  or  detainers,  stand  in  opposition  to 
the  justice's  lawful  warrant,  and  any  of  them  is  slain ;  it  is  no  felony. 
JIaU's  PL  Z7.  4 

,  If  a  man  comes  to  bum  my  house,  and  I  shoot  out  of  my  house, 
or  issqe  out  of  my  house  and  kill  him ;  it  is  no  felony.    Ibid.  39. 

If  a  woman  kill  him  that  assaulteth  to  ravish  her^  it  is  no  feU>ny, 
ibid. 

If  a  person,  having  actually  committed  a  felopy,  will  not  suffer  htm* 
^If  tQ  be  arrested,  but  stand  on  his  own  defence,  or  fly,  so  that  he  can- 
pot  possibly  be  apprehended  alive  by  those  who  pursue  him,  whether 
private  persons  or  public  ofiicerSf  with  or  without  a  warrant  from  a 
snagfstrate  ^  he  may  be  lawfully  slain  by  them%     1  Havi.  70. 

So,  if  a  felony  hath  actually  been  committed,  and  an  officer  or  mi- 
nister of  justice,  having  lawful  warrant  so  to  do,  arrest  an  innocent 
person,  and  such  person  assault  the  officer  or  minister  of  justice  ;  the 
officer  is  not  bound  by  law  to  give  back,  but  to  carry  him  away ;  an4 
If  in  execution  of  his  office,  he  cannot  otherwise  avoid  it,  bu^  in  striving 
kill  him,  it  is  no  felony.  And  in  that  case^  the  officer  or  muiister  of 
justice  shall  forfeit  nothing ;  but  the  party  so  assaulting,  or  offering  to 
fj  away,  and  is  ]Mlled>  shall  forfeit  his  goods.  3  Irutt.  56. 
^  Also,  if  a  person  arrested  for  felony  breakaway  from  his  conductors 
to  jail,  they  may  kill  him,  if  they  cannot  otherwise  take  him.  But  in 
this  case,  likewise,  there  must  have  been  a  felony  actually  committed. 
Bale's  JPl.  36,  37, 

'.  Also,  if  a  criminal  endeavouring  to  break  the  jail  assault  his  jailor, 
he  ma^  be  lawfully  killed  by  him  in  the  affray.     1  Hatv.  7  K 

In  civil  causes;  although  the  sheriff  cannot  kill  a  man  who  flies 
firom.  the  execution  of  a  civil  process,  yet,  if  be  resist  the  arrest,  the 
sheriff  or  his  officer  need  not  give  back^  but  may  kill  the  assailant. 

So,  if  in  the  arresi;  and  striving  together  the  officer  kill  him,  it  is 
no  felony.    Ibid, 

In  all  these  cases,  the  party  upon  arraignment  having  pleaded  not 
guilty,  the  special  matter  must  be  found  ;  whereupon  tiie  pany  shall 
be  dismiss^,^  without  any  forfeiture,  or  pardon  purchiiscd     Ibid,  38, 

Or,  im,  mtguiltyj  he  may  give  the  special  matter  in  evidence ;  or, 
t)ie  Jury  may  find  a  fact  specially  amounting  to  justifi^e  homicide. 
I  Hawk,  (,6th  edit.)  105.       . 

IL    HOMICIDE  BY  MISADVENTURE. 

'  I  h^ve  puiyosely  |iYQide4  the  ^ord  cbancemedley  in  this  place,  be- 
i»l.ua^  -f^lli^ril^lo.  not  s«em  (0  be  agreed  whether  it  is  to  be  appM^<H  1  p 


286  HOMICIDE. 

homicide  iy  iniuutventurcy  or  to  mansUtugfUcr,  Lord  Coke  ahd  Nir^ 
Hawkins  aeem  to  understand  it  of  manslaughter;  lord  Pale  and  other% 
of  homicide  by  mUadventure,  The  orij^nal  meaning  of  the  word 
seems  to  favour  the  former  opiniotiy  as  it  signifies  a  sudden  or  casual 
meddling  or  contention ;  whereas,  homicide  by  misadrenture  supposes 
no  previous  meddling  or  falling  out.  Hut  the  same  author  sonietirae% 
in  different  piaceS)  applies  il  to  both  of  them  promiscuousif .    3  Bum^i 

IU9t.4\4, 

Homicide  by  misadventure  is,  where  a  man  h  doing  a  lawful  actf 
without  intent  of  hurt  to  another,  and  death  casually  ensues.  Hale*9 
Ft.  31. 

As,  where  a  labglircr  being  at  work  with  a  hatchety  the  liead  flies  off 
and  kills  one  who  stands  by.     I  Huw.  73. 

Or)  where  a  third  person  whips  a  horse,  on  which  a  man  Is  riding, 
whereupon  he  springs  out  and  runs  over  a  child,  and  kills  him ;  in 
which  case  the  rider  is  guilty  of  homicide  by  misadventure)  and  he 
■who  gave  the  blow  of  manslaughter.     I  Haw,  73. 

But)  if  a  person  riding  in  the  street)  whip  his  horse  to  put  him  into 
speed,  and  i^n  over  a  child  and  kHi  him,  it  is  homicide,  and  not  by  mis- 
adventure ;  and  if  he  ride  so,  in  a  press  of  people,  with  intent  to  do 
hurt,  and  the  horse  kiUeth  another,  it  is  murder  in  the  rider.  1  If. 
Ji.476. 

If  a  person  drives  his  cart  carelessly,  and  it  runs  over  a  child  in  the 
-street)  if  he  have  seen  the  child,  and  yet  dnves  on  upon  him,  it  is 
murder;  but  if  he  saw  not  the  child,  yet  it  is  manslaughter;  but  if 
the  child  had  run  across  the  way,  and  the  cart  run  over  the  child  before 
it  was  possible  for  the  carter  to  make  a  stop,  it  is  by  misadventure. 

So,  where  workmen  thixyw  stones,  rubbish,  or  other  thinq;s,  from  an 
house,  in  the  ordinary  course  of  their  butnness,  by  which  a  persoa 
underneath  happens  to  be  killed ;  if  they  look  out  and  give  timely 
wannng  to  those  below,  it  wiH  be  homicide  by  misadventure ;  if  with- 
out such  caution,  it  will  amount  to  manslaughter  at  least.  It  was  a 
lawful  act,  but  done  in  an  improper  manner.  It  is  said  by  some,  that 
if  this  be  done  in  the  streets  of  populous  towns,  it  will  be  manslaugh- 
ter, notwithstanding  the  caution  above  mentioned.  But  this  will  admit 
of  some  limitation.  If  it  be  done  early  in  the  morning,  when  few 
or  no  people  are  stirring,  and  the  ordinary  caution  is  used,  it  seera- 
eth  that  the  |>arty  is  excusable.  But  when  the  streets  are  full,  XXvJtL 
will  not  sufiice ;  for,  in  the  hurry  and  noise  of  a  crouded  street,  few 
people  hear  the  warning,  or  sulHciently  attend  to  it.     Fo8C.  '^62,  263. 

It  is  said  before,  that  this  homicide  is  only  when  it  happencth  upon 
a  man's  doing  a  lawful  act ;  for  if  the  act  be  unlawful,  it  is  murder. 
As,  if  a  person  meaning  to  stt:ai  a  deer,  in  another  man's  park,  shoot- 
eth  at  the  deer,  and  by  the  gJance  of  the  arrow  Idlleth  a  boy,  that  is 
hidden  in  a  bush,  this  is  murder,  tor  that  the  act  was  unlawful,  although 
he  had  no  intent  to  hurt  the  boy,  nor  knew  of  him.  But  if  the  owner 
of  the  park  had  shot  at  his  own  deer,  and  without  any  ill  intent  had 
killed  tlie  boy  by  the  glance  of  his  arroW)  thn  had  been  homicide  by 
misadventure)  and  no  felony.   3  Inst,  56. 

So,  if  any  one  shoot  at  any  wild  fowl  upon  a  tree,  attd  the  arrow 
kill  any  reasonable  creature  o&r  off)  without  any  evil  intent  in  him; 
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this  »  by  ntisadrentpre ;  for  it  was  not  imlawful  tc  shocd  at  the  wild 
fowl.  But  if  he  had  shot  at  a  cock  or  a  hen,  or  at  any  tame  fowl  of 
another  n)an*S|  and  the  arrow  by  mischance  had  lulled  a  man ;  if  his 
intention  was  to  steal  the  poultry  (which  must  be  collected  from  cir- 
cumstances) it  will  be  mundcr,  by  reason  of  tiie  felonious  intent ;  but  if 
it  was  done  wantonly,  and  without  that  intention,  it  will  be  barely  man* 
slaughter.     Foat.  258,9. 

The  rule  laid  down  supposeth  that  the  act,  from  which  death  ensued, 
was  tnalmn  in  ae.  For  if  it  was  barely  malum  ftroMbitum^  us  shooting  at 
game  by  a  person  not  qualified  by  statute  law  to  keep  or  use  a  gun  for 
that  purpose ;  the  case  of  a  person  so  offending  will  fall  under  tlie 
same  rule  as  that  of  a  qualified  man.  For  the  statutes  prohibiting  ttie 
destruction  of  the  game,  under  certain  penalties,  will  not  in  a  question 
ef  this  kind  enhance  the  accident  beyond  its  intrinsic  moment.  Fast* 
259. 

Further,  if  there  be  an  evil  intent,  though  that  intent  extendeth  not 
to  death,  it  is  murder.  Thus,  if  a  man  knowing  that  many  people  are 
in  the  street  throw  a  stone  over  the  wall,  intending  only  to  fright  them, 
or  to  give  them  a  little  hurt,  and  thereupon  one  is  killed,  this  is  mur- 
der ;  for  he  had  an  ill  intent,  though  that  intent  extended  not  to  deathi 
and  though  he  knew  not  the  party  slain.     3  Inat.  57, 

And  it  is  a  general  rule,  in  case  of  all  felonies,  that  wherever  a  man, 
intending  to  commit  one  felony,  happens  to  commit  another,  he  is  as 
much  guilty,  as  if  he  had  intended  the  felony  which  he  actnally  comr 
inits.     I  Haw,  7 4, 

But  in  all  the  cases  above,  if  it  doth  only  hurt  a  man  by  such  an 
accident,  it  is  nevertheless  a  trespass  ;  and  the  person  hun  shall  reco- 
ver his  damages  ;  for  though  the  chance  excuse  fram  felony^  yet  it 
excuse th  not  from  trespass.     1  H.  //.  472. 

This  homicide  is  not  felony,  because  it  is  not  accompanied  with  a 
felonious  intent,  which  is  necessary  in  every  felony.     I  Ham.  75. 

Ther^  can  be  no  doubt  but  that  a  person  apprehended  ibr  the  conv- 
mission  of  this  act  is  bailable.     See  *  Bail.' 

The  forfeiture  which  ensued  on  homicide  by  misadventure  is  now 
9^x>li$hed.     Sec*  Attainder.* 

^  The  act  of  *22  Geo.  II.  ch.  31,  sect.  23,  which  exempted  from  pu- 
nishment any  person  for  causing  the  death  of  a  slave  during  his  cor- 
paction  is  repealed  by  the  act  of  1788.  ch.  23. 

*  In  case  it  be  found  by  tlK3  country,  that  any  man  by  misfortune,  or 
in  his  own  defence,  or  in  other  manner  without  felony,  did  kill  another, 
He  &httll  be  acquiited..'    1  I^ev.  Codc^  p.  44. 

III.  HOMICIDE  BY  SELP  DEFENCE. 

Homicide  in  a  man's  own  defence  seenn  to  be,  where  one  who  hath 
no  other  possible  means  of  preserving  his  Kfe  from  one  who  combats 
with  him  on  a  sudden  quarrel,  kills  the  person  by  whom  he  is  reduce<i 
to  such  an  inevitable  necessity.     1  Jfavr.  75. 

And  not  only  he,  who  upon  an  assault  retreats  to  a  wall,  or  some 
such  flitraii,  btyond  which  he  can  go  no  further,  before  he  kills  Hk- 
otl)eri  is  judged  by  the  law  to  act  upon  unavoidable  necessity  ;  bnt  aho 
he,  who  be&pg  assaulted  in  such  a  manner,  and  in  such  a  pbce>  that 
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bexanteot  ^  Mck  without  manifestly  endangering  Ms  IHby  )pl1ii:tire . 
other  without  retreating  at  all.     1  Haw.  75. 

And  notwithstanding  a  peraon  who  retreats  firbm  an  assault  to  the 
wall  give  the  other  wounds  in  his  retreat,  yet  if  he  give  him  no  mortal 
one  till  he  get  thithef)  and  then  kin  him,  he  is  guilty  of  homicide  «f 
de/tndendoorAy.     I  Ha'ttf,  75. 

But  if  the  mortal  wound  was  first  given,  then  it  is  manslaughter 

And  an  officer  who  kills  one  that  resists  him  in  the  execution  of  his 
office,  and  even  a  piivate  person  that  kills  one  who  feloniously  assaults 
him  in  the  highway,  may  justify  the  fact,  mthout  giving  back  at  all. 
1  /few.  75. 

But  if  a  person  upon  malice  firefiense  strike  another,  and  then  fly  to 
the  wall,  and  there  in  his  own  defence  kills  the  other,  this  is  murder. 
Halt:*8PL  42.  ' 

Hereof  there  can  be  no  accessaries,  either  before  or  after  the  act, 
because  it  is  not  done  with  a  felonious  intent,  but  upon  inevitable  ne- 
cessity.    2 /«»^  56. 

A  person  guilty  hereof  is  not  bailable  by  justices  of  the  peace,  but 
they  must  commit  him  till  the  assizes.  ( 1  Hawk,  76.)  But  it  is  now 
otherwise.     See*  Bail.' 

But  otherwise  it  is,  if  he  is  tidien  only  on  slight  suspicion.  2  Hamk 
105. 

Lord  Coke  (2  /n^r.  3 1 6)  says,  that  the  justices  of  the  peace  cannot 
take  an  indictnient  of  killing  a  man  ae  defsndendo  /because  their  com- 
mission is  not  $>eneral,  as  is  that  of  the  justices  of  jail  delivery,  but 
limited.     But  lord  Hale  f2  H,  H,  46.)  holds  the  contrary. 

The  forfeiture  which  formerly  accrued  on  the  commission  of  this 
act  b  now  abolished.     See' Attainder.* 

If  a  man  be  indicted  for  homicide  ae  defendehdoy  and  is  found  not 
guilty,  yet  if  it  be  found  that  he  fled  for  the  same,  he  shall  forfeit  his 
goods  for  such  flight,  in  not  standing  to  the  law  of  the  land.  (1  H,  H. 
493.)  Qittere^  if  the  forfeiture  is  not  now  abolished.  See  *  Attainder' 

IV.  MANSLAUGHTER. 

By  manslaughter  is  to  be  understood  such  killing  of  a  man,  as  hafH 
pened  either  onli  sudden  quarrel,  or  in  the  commission  of  an  unlaw- 
ful act,  without  any  deliberate  intention  of  doing  any  mischief  at  aU> 
1  Hawk.  76. 

There  is  no  difference  between  murder  and  tnanslaughter,  but  that 
murder  is  upon  malice  forethout^ht,  and  manslaughter  upon  a  sudden 
occasion.  As,  if  two  meet  together,  and  striving  for  the  wall^  the  one 
kill  the  other,  this  is  manslaughter  and  felony.  And  so  it  is,  if  they 
had  npon  that  sudden  occasion  gone  into  the  field  and  fought,  and  the 
one  had  killed  the  other,  this  had  been  but  manslau{;hter,  and  no  muf- 
der ;  because  aH  that  followed  was  but  a  continuance  of  the  first  sad- 
den occasion,  and  the  blood  never  was  cooled  till  the  blow  ^as  given. 
3  Inat.  55. 

•  He  is  gvlilty  of  manahughter  only,  who^  seeing  a  man  in  bed  with  his 
vile,  or  being  actually  struck  by  him,  or  pulled  by  the  nose^or  iilfiped 
upon  the  forehead, immediately  kills  him;  or  who  happens  to  kill 
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another  in  a  contention  for  the  wall;  or  in  the  defence  of  his 
person  from  any  unlawful  arrest;  or  in  the  defence  of  his  house 
from  those*  who,  claiming  a  title  to  it,  attempt  forcibly  to  enter  it*  8cc« 
or  in  the  defence  of  his  possession  of  a  room  in  a  public  house,  from 
those  who  attempt  to  turn  him  out  of  it,  and  thereupon  draw  their 
swords  upon  him  ;  in  which  case  the  killing  the  assailant  hath  in  some 
cases  been  holden  justifiable ;  but  it  is  certain  that  it  can  amount  to 
no  more  than  manslaughter.     1  Haw,  (6  edit.)  135. 

There  can  be  no  accessaries  before  the  &ct  in  manslaughter. 
^1  Hawk.  76.)  But  there  may  be  accessaries  after  the  fact  3  Inat,  55. 

Upon  an  indictment  of  murder,  the  party  offending  may  be  ac« 
quitted  of  murder,  and  yet  found  guilty  of  manslaughter,  as  daily  ex* 
perience  witnesseth,  and  they  may  not  find  him  generally  not  guUty^  if 
guilty  of  manslaughter:     1  H.  H.  449. 

The  reader  is  particularly  requested  to  peruse  the  case  of  Rex  v. 
Oneby  (2  Strange  766)  where  the  distinction  between  murder  and 
manslaughter  is  very  accurately  marked  out  and  defined  by  chief  jusx 
tice  Raymond^  in  delivering  the  opinion  of  all  the  judges  in  England. 

A  person  found  guilty  of  manslaughter  on  a  slave  is  not  now  ex- 
empted from  punishmenti  as  formerly  was  the  case.  See  acts  of 
1788,  cA.  33. 

Whenever  any  person  shall  be  charged  with  involuntary  man^augh-  • 
tbr,  happening  in  consequence  of  an  unlawful  act,  the  attorney  for  the 
ct>mmonwealth,  with  leave  of  the  court,  may  wave  the  felony,  and 
proceed  as  for  a  misdemeanor ;  and  may  give  in  evidence  any  act  of 
manslaughter ;  and  the  party,  on  conviction,  shall  be  fined,  or  impri* 
soned,  as  in  cases  of  misdemeanor ;  or  he  may  charge  both  offences  in 
the  same  indictment,  in  which  case  the  jury  may  acquit  the  party  of. 
the  one,  and  find  him  guilty  of  the  other  charge.  I  Rev.  CSocfe,  p.  357, 
sect.  12. 

A  pei*son  oonvicted  of  voluntary  manslaughter  shall  be  Imprisoned 
in  the  penitentiary  for  not  less  than  two  nor  more  than  ten  years;  and 
be  t>ound  to  his  good  behaviour  for  life,  or  less  time,  according  to  the 
nature  of  the  offence ;  and  for  a  second  offence,  he  shall  be  imprisoned 
not  less  than  ^tr  nor  more  Xhtmfourteen  years.  1  Rev,  Codcj  p.  357, 
sect.  n. 

|C7*  But  the  penitentiary  law  not  embracing  the  case  of  a  slavrf 
fbe  punishment  of  such  remains  as  before  the  passing  of  that  act* 

V.  MURDER. 

Is  when  a  man  of  soimd  memory,  and  of  the  agte  of  discretion,  ttov 
lawfully  killeth  any  pperson  under  the  commonwealth's  peace,  Witl)^ 
malice  forethought,  eilher  expressed  by  the  party,  or  implied  by  laWf 
«0  as  the  party  wounded  or  hurt  die  of  the  wound  or  hurt  within  a 
year  and  a  day.     S  Iwtt.  47. 

By  Tnalice  exfiresied  is  meam  a  deliberate  intention  of  doing  any  bo* 
dilv  harm  to  another,  whereonto  by  law  a  person  ia  not  amhorised. 
1  H  ff.45l. 

And  the  evidences  of  such  a  malice  must  arhc  from  external  cir* 
c^imstances  discovering  tbm  inward  intention,  as  laying  in  wait,  me' 
iDrlidng  antecedent,  fenni^  erydges,  deliberate  compassings,  an4  tiie 
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like  ;  which  arc  various  according  to  variety  of  circumstancefi.     I  H. 

MaSce  imfiUed  is  in  several  cases,  as  wlicn  one  voluntarily  kills  an* 
other  withodt  any  prdvocation  ;  for  in  this  case  the  law  presumes  it  to 
be  malicious,  and  that  he  is  a  public  enemy  of  mankind.  1  H.  H. 
455,  456. 

Poisoning^  also  implies  malice,  because  it  is  an  act  of  deliberation. 
1  H,H.A5S, 

Also,  when  an  officer  is  killed  in  the  execution  of  his  office,  it  is 
murder,  and  the  law  implies  malice.     \  H.  H,4S7, 
.      Also,  where  a  prisoner  dicth  by  duress  of  the  jailor,  the  law  implies 
malice,  by  reason  of  the  cruelty.     3  Inst.  52. 

And  in  general,  any  formed  design  of  doing  misdiif^fmay  be  called 
malice,  and  therefore  not  such  killing  only  as  proceeds  from  preme- 
ditated hatred  or  revenge  agauist  the  person  killed,  but  also  in  many 
other  cases,  such  as  are  accompanied  with  those  clrcumsiEtnces  that 
shew  the  heart  to  be  perversely  wicked,  is  adjudged  to  be  of  malice 
/irc/ietiaej  and  consequently  murder.     2  Haw.  89.     Strange  766. 

For  when  the  law  makes  use  of  the  term  malice  aforethought j  as  des- 
criptive of  the  crime  of  murder,  it  is  not  to  be  understood  in  that  nar- 
row restrained  sense  to  which  the  modern  sense  of  the  word  maUce  is 
apt  to  lead  one,  a  /irinci/ile  of  malevolence  to  fiarticulara  ;  for  the  law, 
by  the  term  maHce  (malitztt)  in  this  instance  meaneth  that  the  fact  has 
been  attended  with  such  circumstances  as  are  the  ordinary  symp- 
t6ms  of  a  wicked  heart,  regardless  of  social  duty,  and  fatally  bent  upon 
mischief.     Foat,  256,  7. 

And  wherever  it  appears  that  a 'man  killeth  another,  it  shall  be  in- 
tended/inmay&a>  that  he  did  it  maliciously,  unless  he  can  make  out 
the  contrary,  by  shewing  that  he  did  it  on  a  sudden  provocation, 
or  the  like.    1  H(tiv.  83. 

Also,  wherever  a  person  in  cool  blood,  by  way  of  revenge,  beats  an- 
other in  such  a  manner  that  he  afterwards  dies  thereof,  he  is  guilty  of 
murder,  however  unwilling  he  might  have  been  to  have  gone  so  far.' 
1  ffaw,  83. 

And  it  seems  to  be  agreed,  that  no  breach  of  a  man's  word  or  pro- 
mise, no  trespass  either  to  lands  or  goods,  no  affix)nt  by  bi^re  words 
or  gestures,  however  false  or  malicious  it  may  be,  and  aggreu^ted  with 
the  most  provoking;  circnmstancts,  will  excuse  him  from  being  guilty 
s}(  murder,  who  is  so  far  transported  thereby  as  immediately  to  attack 
the  person  who  offends  him,  in  such  a  manner  as  manifestly  endangers 
his  life,  without  giving  him  time  to  put  himself  upon  his  guard,  if  be 
kills  him  in  pui*suance  of  such  an  assault,  whether  the  person  slain  did 
at  all  fight  or  not.     1  Haw,  82. 

But  if  the  pei*son  provoked  beat  the  other,  so  as  apparently  not  to 
design  to.kill  him,  or  if  he  gives  him  time  to  be  on  his  guard,  it  is 
manslaughter  only.     1  Haw.  (6  edit.)  125. 

If  a  man  by  harsh  and  unkind  usage  put  another  into  such  a  passion 
of  grief  or  fear,  that  the  party  either  die  suddenly,  or  contract  some  . 
disease  whereof  he  dies,  though  this  be  murder  or  mansbughter  in 
the  sight  of  God,  yet  in  a  humane  judicature  it  cannot  come  under  the 
judgment  of  felony,  because  no  external  act  of  violence  was  offered, 
wliercof  the  law  can  take  notice.     1  H.  H.  429. 
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IF  two  fidi  out  upon  a  sudden  ocqasioni  and  agree  to  fight  in  such  a 
field,  and  each  of  them  go  and  fetch  their  weapon,  ano  go  into  the 
field  and  therein  fight,  and  the  one  killeth  the  other,  tlus  is  no  malice 
prepense ;  for  the  fetching  the  weapoDi  and  going  into  the  field,  is  but 
a  continuance  of  the  falling  out^  and  the  blood  was  never  cooled.  But 
If  there  were  deliberation,  as  that  they  meet  the  next  day,  nay,  though 
it  were  the  same  day,  if  there  were  such  a  competent  distance  of  time, 
that  in  common  presumption  they  had  time  of  deliberation,  then  it  is 
murder.    3/m«/.  51.     \  H.  H.  453. 

If  a  physidan  or  surgeon  ^i  ves  a  person  a  potion,  without  any  intent 
of  doiug  him  any  bodily  harm,  but  with  intent  to  cure  or  prevent  a 
disease,  and,  contrary  to  the  physician  or  surgeon's  expectation,  it 
kills  him,  this  is  no  homicide.  And  lord  Ualc  says,  he  holds  their 
opinion  to  be  erroneous,  who  think  that  if  he  be  no  licensed  surgeon 
or  physician  that  occasioneth  this  mischance,  that  then  it  is  felony. 
These  opinions  (he  says)  may  caution  ignorant  people  not  to  be  too 
busy  in  this  kind  with  tampering  with  physic,  but  are  no  safe  rule  for 
a  judge  or  jury  to  go  by.     1  H,  H.  429. 

But  if  a  woman  be  with  child,  and  any  gives  her  a  potion  to  destroy 
the  child  within  her,  and  she  take  it,  and  it  works  so  stix>ngly  that  it 
kills  her,  this  is  murder;  for  it  was  not  given  her  to  cure  her  of  a 
disease,  but  unlawfully  to  destroy  the  child  within  her ;  and  therefore 
he  that  gives  her  a  potion  to  this  end  must  take  the  hazard,  and  if  it 
kills  the  mother,  it  is  murder.     1  /f.  H,  4S0. 

Also,  if  a  woman  be  quick  with  child,  and  by  a  potion,  or  otherwise, 
killeth  it  in  her  womb ;  or,  if  a  man  beat  her,  whereby  the  child  dieth 
in  her  body,  and  she  is  delivered  of  a  dead  child,  this  is  a  great  mis- 
prision, but  no  murder.  But  if  the  child  be  born  alive,  and  dieth  of 
the  potion,  battery,  or  other  cause,  this  is  murder.     3  In^t,  50. 

JLord  HaU  says,  that  in  this  case  it  cannot  legally  be  known,  whether 
the  child  were  killed  or  not ;  and  that  if  the  child  die,  after  it  is  born 
and  baptised,  of  the  stroke  given  to  the  mother,  yet  it  is  not  homi* 
cide.  (^\  H,H.  453.)  And  ^l^.  Dalton  says,  whether  it  die  within  her 
bo^y,or  shortly  after  her  delivery,  it  maketh  no  difference.  {^Dalt.  332  ) 
But  Mr.  Hawkins  says^  that  (in  this  latter  case)  it  seems  clearly  to  be 
murder,  notwithstanding  some  opinions  to  the  contrary.  I  Binw.  80. 
Also  it  sieems  agreed,  that  where  one  counsels  a  woman  to  kill  her 
child  when  it  shall  be  bom,  who  afterwards  doth  kill  it  in  pursuance 
of  such  advice,  he  is  an  accessary  to  the  murder.     Jdid, 

Lord  Haie  says,  if  a  man  have  a  beast,  as  a  bull,  cow,  horse,  or  dog, 
used  to  hurt  people,  and  he  hath  notice  thereof,  and  it  doth  any  body 
hurt,  he  is  chargeable  with  an  action  for  it. 

If  he  have  no  particular  notice  that  it  did  any  such  thing  before,  yet, 
if  it  is  /(Tds  natura,  as  a  lion,  a  bear,  a  wolf,  yea  an  ape,  or  a  monkey, 
if  it  get  loose  and  do  harm  lo  any  person,  the  owner  is  liable  to  an  ac- 
tion for  the  damage. 

If  he  have  notice  of  th(e  quality  of  any  such  his  beast,  and  use  all 
due  diligence  to  keep  him  up,  yet  he  breaks  loose  and  kills  a  man,  this 
is  no  felony  in  the  owner,  but  the  beast  is  a  deodand. 

But  if  he  did  not  use  that  due  diligence,  but  through  negligence  the 
beast  goes  abroad,  after  warning  or  notice  of  his  condition,  and  kills  a 
mani  he  things  it  is  maoslaughter  in  the  gwn^r.  ^  j 
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But  if  he  did  purposely  let  him  loose  or  wander  abroad,  with  de- 
sign to  do  mischief,  nay,  though  it  were  with  dewgn  only  to  fright 
])eople  and  make  sport,  and  it  kills  a  man,  it  is  mui-der  in  the  owner.- 
I  H.H.^Z\. 

They  that  are  present  when  any  man  is  slain,  and  do  not  Cbeir  best 
ehdeavour  to  apprehend  the  murderer  or  manslayer,  shall  be  fined  and 
imprisoned.     3  Inat.  53. 

At  the  common  law,  and  by  the  former  statute  of  Virginia,  there 
<was  no  distinction  in  the  degrees  of  murder :  but  the  principal  and 
the  accessary  before  the  fact,  if  guilty  at  all,  was  punishable  by  death, 
without  benefit  of  clergy.     See  2  Hale  344.     I  Rev.  Code^  p.  45,  46. 

The  forfeitures  which  accrued  at  the  common  law,  on  conviaion  or 
attainder  of  murder,  are  expi*essly  abolished  in  Vii-ginia.  See  I  Rev. 
Cod<r,  p.  106,  sect.  31. 

Under  the  penitentiary  system  of  Virginia,  the  two  degrees  of  mur-^^ 
der  are  thus  defined : 

/  ^  All  murder  which  shall  be  perpetrated  by  means  of  poison,  or  by 
lying  in  wait,  or  by  duress  of  imprisonment  or  confinement,  or  by 
starving,  or  by  wilful,  malicious,  and  excessive  whipping,  beating,  or 
ether  cruel  treatment  or  torture,  or  by  any  other  kind  of  wilful,  deli- 
berate, and  premeditated  killing,  or  which  shall  be  committed  in  the 
perpetration  or  attempt  to  perpetrate  any  arson,  rape,  robbery,  or 
burglarv,  shall  be  deemed  murder  in  the/r«/  degree.  And  ail  otner 
hinds  or  murder  shall  be  deemed  murdei*  of  the  Becond  degree  ;  and 
t)ie  jury  shall  ascertain  in  their  verdict,  whether  it  be  murder  in  the 
first  nr  second  degree.**    2  Rev.  Codcy  p.  15. 

"  £lipery  person  convicted  of  murder  of  the  Jirt  degree,  his  w  her 
auders,  iAettors  and  counsellors,  shall  sufier  death,  by  hanging  by  the' 
Deck.**     I  Mev,  Code^  p.  357,  sect.  14. 

Kytrj  person  convicted  of  murder  in  the  second  degree  shall  be 
fleoiencea  to  eonfinement  in  the  penitentiary,  for  a  period  not  less  thaii 
Jtvt  nor  more  Iton  eighteen  years*     1  Rev,  Code,  p«  356,  sect.  4. 

VI.    SELF  MURDER. 

^  feh  de  ce,  or  fislon  of  himself,  is  a  person,  who,  beings  of  sound 
imnd,  and  of  the  age  of.difcretioo,  voluntarily  killeth  himself.    3  IntU 

If  a  man  give  himself  a  wound,  intending  to  be  felo  de  tf ,  and  dieth 
not  within  the  year  and  day  after  the  wound,  he  is  not  /eio  de  we. 
3  hi»t.  54. 

Mr.  Hawkins  speaks  with  some  warmth  against  an  unaccountable 
notion  (as  he  calls  it)  which  hath  prevailed  of  late,  that  every  one  who 
lulls  himself  must  be  nan  com/ios  i^  course ;  becau^  it  is  said  to  be 
impossible,  that  a  man  in  his  senses  should  do  a  thmg  so  contrary  to 
nature,  and  all  sense  and  reason.  But  lie  argues,  that  if  this  doctrine 
ifvere  sAiowahle,  it  might  be  applied  in  excuse  of  many  other  crimen 
as  wen  as  this;  as  for  instance,  that  of  a  mother  murdering  her  chilt^ 
^hicii  is  also  against  nature  joid  reason.:  and  this  consideration,  instead 
«of  being  th«  lugbestaggravatjbn  of  a  crime,  would  make  it  no  crime 
iitaib  foi*it  is  certain  a  pei*son  von  con^ioe  ntentk  csio  be  guilty  of  utf 
CriflDT*    1  Haf»,^7x  * 
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And  lord  Hate  sayS)  it  is  not  every  melancholy  or  Kypocondriacal 
distemper  that  denominates  a  man  non  com/ioe^  for  there  are  few  who 
commit  this  offence,  but  are  under  such  infirmities;  but  it  must  Ik; 
such  an  alienation  of  mind,  as  renders  a  person  to  be  a  madman,  or  fran- 
tic, or  destitute  of  the  use  of  reason,  which  will  denominate  him  non 
eomfios.     1/r. /f.4l2. 

The  offender  herein  doth  incur  a  forfeiture  of  goods  and  chattels^ 
but  not  of  lands ;  for  no  m.in  can  forfeit  his  land,  without  an  attainder 
by  course  of  law.     3  Inst,  54. 

Nor  shall  his  goods  be  forfeited,  until  it  be  lawfully  found  by  the 
oaths  of  twelve  men,  and  this  belongs  to  the  coroner  to  inquire  of, 
upon  view  of  the  body.  And  if  the  body  cannot  be  viewed,  the  jus- 
tices in  sessions  may  inquire  thereof;  for  they  hate  power  by  their 
commissions  to  inquire  of  all  felonies ;  and  a  presentment  thereof 
found  before  them  intitles  the  commonwealth  to  the  forfeiture.  3  /n«/. 
54*  55.     Dalt.  c.  144.     See  Coroner. 

But,  nevertheless,  the  foifeiture  shall  relate  to  the  time  of  the  wound 
given,  and  not  to  the  time  of  the  death,  or  of  the  inquisittoa.  3  Int£^ 
>55.     naU,c.  144.      1  Haie*8  PI.  29.     !  Haw.  68. 

But  lord  Halet  in  his  history  of  the  pleas  of  the  crown,  seemeth  to 
doubt,  whether  it  shall  not  relate  to  the  time  of  the  death  only,  and 
not  to  the  lime  of  the  wound  given.     \  H,  H,  4[4. 

Nor  doth  the  offence  work  any  corruption  of  blood  or  loss  of  dowci< 
\Haw.6B. 

The  act  of  assembly  which  abolishes  the  forfeitures  formerly  ac- 
cruing on  the  attainder  or  conviction  of  a  person,  is  thought  not  taex- 
tend  to  the  case  of  a  /<r/o  de  «e.    See  3  Inst.  54.     4  Tuck.  BL\9l. 

V^II.    DUELLING. 

By  the  common  law,  not  only  the  principal,  who  killed  bisantagonisit 
in  a  duel,  but  also  his  seconds,  were  deemed  guilty  of  murder ;  and 
the  seconds  of  the  party  slain  were  held  to  be  guilty  as  accessaries. 
1  Haw.  82. 

But  by  act  of  the  General  Assembly  of  Virginia,  of  the  twenty- 
sixth  of  January^  1810,  after  reciting  that  '^  experience  had  evinced 
that  the  existing  remedy  for  the  suppression  of  the  barbarous  custom 
of  duelling  was  inadequate  to  the  purpose,  and  the  progress  and  coti- 
sequences  of  the  evil  had  become  so  destructive  as  to  require  an  effort 
en  the  part  of  the  legislatureto  arrest  a  vice,  the  result  of  ignorance 
and  barbarism,  justified  neither  by  the  pi*ecepts  of  morality  nor  by  the 
dictates  of  reason  ;'*  it  is  declared  (sect.  1.)  that  any  person  who  shali 
heareafter,  wilfully  and  maliciously,  or  by  previous  agreement,  fight 
a  duel  or  single  combat  with  any  engine,  instrument  or  weapon,  the 
probable  consequence  of  which  might  be  the  death  of  eithvr  party, 
and  in  so  doing  shall  kill  his  antagonist,  or  any  other  person  or  person!), 
or  inflict  such  wound  as  that  the  person  injured  shall  die  thercfof 
within  three  months  thereafter,  such  offender,  his  aiders,  abettor^^ 
and  counsellors,  on  conviction,  shall  be  deemed  guilty  of  murder,  and 
suffer  death.  '  . 

^.  If  any  person  shall  challenge  another  to  fight  a  duel,  with  any 
weapon,  or  in  any  manner  whatsoever,  the  probable  issue  of  which  may 
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or  might  be  the  death  of  the  challenpr  or  challenged,  or  if  any  person 
shall  accept  a  challenge,  or  6ght  a  auel,  as  above,  such  person  shall 
be  incapable  of  holding  or  being  elected  to  any  post  of  profit,  ti*ust  or 
emolument,  civil  or  military,  under  the  government  of  this  tommon- 
wealth. 

3.  After  the  passing  of  this  act,  every  person  who  shall  be  appointed 
to  any  office  or  place,civil  or  military,  under  this  commonwealth,  sluill, 
in  addition  to  the  oath  now  prescribed  by  law,  take  the  following.  ^  I 
do  solemnly  swear  or  affirm  (as  the  case  may  be)  that  I  have  not  been 
engaged  in  a  duel,  by  sending  or  accepting  a  challenge  to  fight  a  duel, 
or  by  fighting  a  duel,  or  in  any  other  manner,  in  violation  of  the  act 
entitled  ^  An  act  to  suppress  duelling,'  «ince  the  passage  of  that  act, 
nor  will  I  be  so  concerned  directly  or  indirectly  in  such  duel  during 
my  continuance  in  office.    So  help  me  God.' 

4.  The  judges  of  the  circuit  and  the  county  courts,  at  their  quar- 
terly sessions,  are  enjoined  to  give  expressly  in  charge  to  the  jury 
all  the  laws  in  force  to  suppress  duelling,  and  to  charge  them  to  pre* 
sent  all  persons  concerned  in  carrying,  sending,  or  accepting  a  chal- 
lenge ;  and  on  presentment,  if  the  court  has  jurisdiction  of  the  offence,  it 
shall  proceed  to  trial  in  the  ordinaiy  way  ;  if  not,  the  presentment  shall 
either  be  certified  by  order  of  court,  to  such  court  as  has  jurisdiction, 
or  shall  be  considered  in  law  a  sufficient  authority  for  a  magistrate  to 
issue  his  warrant  against  the  accused,  where  an  examining  court  fe 
necessary. 

5.  When  any  judge  or  magistrate  has  good  cause  to  suspect  that 
any  person  or  persons  are  about  to  be  engaged  in  a  duel,  he  may  issue 
his  warrant  to  bring  the  parties  before  him ;  and  if  he  shall  think  pro-  ' 
per  to  take  of  them  a  recognizance  to  keep  the  peace,  he  shall  inseit 
in  the  condition,  that  the  party  or  partiea  shall  not,  during  the  time 
for  which  they  are  bound,  directly  or  indirectly,  be  concerned  in  a  duel,, 
either  with  the  person  suspected^  or  any  other  person,  within  the  time 
Umited  by  the  recognizance. 

6.  If  any  i)erson  or  persons,  in  order  to  elude  the  operation  of  this 
law,  shall  leave  the  state,  they  shall  be  deemed  as  guilty,  and  subject  to 
the  like  penalties,  as  if  the  offi:nce  had  t)een  committed  within  this  com- 
monwealth. 

If  any  person  shall  leave  the  state  with  an  intention  of  giving  or  re- 
ceiving a  challenge  to  fight  a  duel,  or  of  aiding  or  abetting  in  giving  or 
receiving  such  challenge,  and  a  duel  shall  actually  be  fought,  whereby 
the  death  of  any  person  shall  happen,  and  the  pei*son  so  leaving  the 
state  shall  remain  thereout,  so  as  to  present  his  Apprehension  for  the 
purpose  of  trial ;  or  if  any  person  shall  fight  a  duel  in  this  state,  or  aid 
or  abet  therein,  whereby  any  person  shall  be  killed,  and  then  flee  into 
another  state  to  avoid  his  trial,  in  either  case  it  shall  be  the  duty  of  the 
executive,  and  they  are  directed  to  adopt  and  pursue  all  legaf  steps 
to  cause  any  such  offi:nder  to  be  apprehended,  and  brought  to  trial  in 
the  county  where  the  ofience  was  comniittcd«  when  the  duel  shall 
have  Seen  fought  in  this  state,  and  when  fought  without,  then  in  Uiat 
county,  whece,  in  the  opinion  of  the  executive,  the  evidence  against 
the  offender  can  be  best  obtained  and  produced  upon  his  trial. 

7.  It  shall  be  the  duty  of  the  attornies  for  the  commonwealth,  for 
the  county  courtS|  to  give  information  to  the  executive^  whenever,  a 
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case  shall  arise  in  their  coundes,  which  will  render  th^  interposi- 
tion of  the  executive  necessary ;  and  the  said  attomieS)  either  at 
the  fii*st  quarterly  term  after  the  cororoencement  of  this  act,  or  u  the 
thne  of  accepting  their  offices,  where  they  shall  hereafter  be  appointed, 
shall  take  the  following  oath  :  M  do  solemnly  swear  or  affirm  (sis  the 
case  may  be)  that  I  will  to  the  best  of  my  judgment  execute  the  duty 
imposed  on  me  by  the  act  to  suppress  duelling.     So  help  me  God.' 

8.  All  words  which,  from  their  usual  construction  and  common  ac- 
ceptation, are  considered  as  insults,  and  lead  to  violence  and  breach 
of  the  peace,  shall  hereafter  be  actionable,  and  no  plea,  exception  or 
demurrer,  shall  be  sustained  in  any  court  within  this  commonwealth^ 
to  preclude  a  jury  from  passing  thereon,  who  are  hereby  dec  bred  to 
be  the  sole  judges  of  the  damag^es  sustained :  Provided  that  the  courts 
may  grant  new  trials  as  heretofore. 

(^)   Warrant  to  apprehend  the  parties  suspected  of  being 
about  to  fight  a  duek 

county,  t<f  wit. 
Whereas,  from  the  information  of  A  I,  this  day  given  me  upoji 
oath  (or  from  my  own  knowledge,  aa  the  case  is)  1  have  good  cause  lo 
suspect  that  B  D  and  C  D,  of  are  about  to  be  engap^cd  in  a 

duel,  in  violation  of  the  act  of  the  General  Assembly  to  suppress  duel- 
Ting,  These  are  therefore  to  require  you  immediately  to  apprehend 
the  said  B  C  and  C  D,  and  bring  them  befoi*e  me,  or  some  other  jus- 
tice of  the  peace  for  the  county  of  aforesaid,  to  be  dealt  with  ac- 
cording to  law.  Given  under  my  hand  and  sealy  as  a  justice  of  tfie 
peace  tor  the  county  of  Uus  day  of  in  the  year 
To                constable. 

(B)  Recognizance. 

(Tbcrccogniaance'may  be  the  same  as  form  (D)  under  title  "  Snre^ 
tyfor  the  fieace^**  with  the  following  condition  :) 

The  condition  of  this  recognizance  is  such,  that  if  the  above  boiinti 
B  D  shall  personally  appear  at  the  next  court,  to  be  holden  in  aud  fur 
the  county  of  aforesaid,  to  do  and  receive  what  shall  then  ami 

there  be  enjoined  him  by  the  said  court,  and  in  the  mean  time  shaii 
keep  the  peace  towards  the  commonwealth  and  all  its  dtizei^s,  espe- 
cially towai*ds  C  D,  of  ;  and  moreover,  shall  not,  during  the  sauI 
time,  dii*ectly  or  indirectly  be  concerned  in  a  duel,  either  with  ihe  said 
C  D,or  any  other  person  whatsoever;  then  the  said  recognisance  tri 
be  void,  else  to  remain  in  full  force. 

IC7*  A  recognizance  should  be  taken  ivortiecch^  condition l-^I  thiii 
he  would  not  be  concerned  in  a  duel  with  the  other;  and  tht-  stini 
should  be  high  enough  to  insure  the  api)earance  oi  the  puriks  ut 
coun,  when  a  similar  clause  in  the  condition  must  be  inserted. 
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(C)  Warranty  f&t  murder. 

countyt  to  wit. 

Wherefts  A  I,  of  hath  this  day  ihade  oath  before  me  J  P9  u. 

justice  of  the  peace  for  the  county  aforesaid,  that  on  the  day  of' 

instant,  B  D,  of  was  shot  through  the  body  with  a  leaden 

bullet,  whereof  he  instantly  died  {or  ifkUUd  in  any  other  manner^  des* 
eribe  it  vfUh  convenient  certainty)  and  that  he  the  said  A  I  hath  good 
grounds  to  suspect,  and  doth  suspect,  that  C  O,  of  ,  perpetrated 

the  murder  aforesaid.  These  are  therefore  to  require  you  forthwith 
to  appreh^d  the  said  C  O,  and  bring  him  before  me,  or  some  other 
jusuce  of  the  peace  for  the  said  county  of  ,  to  be  dealt  with  ac- 

cording to  law.    Given  under  my  hand  and  seal,  fcc. 
To  to  execute. 

|C7*  (f  the  party  be  not  actually  dead,  but  in  great  danger  of  dying/ 
then  describe  the  injury  according  to  the  truth  of  the  case,  and  say,  , 
*  And  whereas  the  said  B  D  hath  continued  in  a  languishing  condition 
ever  since,  and  his  life  is  at  present  greatly  despaired  of  7  and  instead 
of '  murder  i*  say  '  act,*    (Conclude  as  above) 

For  a  mittimuMf  see  titles  <  CoitiiiTiiKVT,C&iiiiMALS/ 

(D)  Indictment  Jbr  murder ^  by  beating  withjists  and  kick- 
ing on  the  ground^  where  no  visible  mortal  wound  can  be 
discovered. 

bounty,  to  wit. 
The  jurors,  fcc.  upon  their  oath,  present,  that  late  of  the^ 

parish  of  in  the  county  of  labourer,  not  having  the  fear  of 

God  before  his  eyes,  but  being  moved  and  seduced  by  the  instigation 
of  the  devil,  on  the  day  of  in  the  year  ,  with 

force  and  arms,  at  the  parish  aforesaid,  in  the  county  aforesaid,  in  and 
upon  one  in  the  peace  of  God  and  the  commonwealth  then  and 

there  being,  feloniously,  wilfully,  and  of  his  malice  aforethought,  did 
make  an  assault ;  and  that  the  said  then  and  there  feloniously, 

wilfully,  and  of  his  malice  aforethought,  did  strike,  beat,  and  kick  the 
said  with  his  hands  and  feet,  in  and  upon  the  head,  breast,  back, 

belly,  sides,  and  other  parts  of  the  body  of  him  the  said  and  did 

then  and  thei*e  feloniously,  wilfully,  and  of  his  malice  afoi*etbought 
cast  and  throw  the  said  down  unto  and  upon  the  ground,  with 

great  force  and  violence  there,  giving  unto  the  said  then  and 

there,  as  well  by  the  bcalinj?,  striking,  and  kicking  of  him  the  said 
in  manner  and  form  aforesaid,  as  by  the  casting  and  throwing 
of  him  the  said  down  as  aforesaid^  several  mortal  strokes,  wounds, 
and  bruises,  in  and  upon  the  head,  breast,  back,  belly,  sides,  and  other 
parts  of  the  body  of  him  the  said  of  which  said  mortal  strokes, 

wounds,  and  bruises,  he  the  said  from  the  said  day  of 

in  the  year  aforesaid,  until  the  day  of  in  the  same  year, 

as  well  at  the  parish  aforesaid,  in  the  coimty  aforesaid,  as  also  at  the 
parish  of  in  the  said  co\intv  of  did  languish,  and  languish- 
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ifig  did  lire  ^  on  which^imd  day  of         ki  tli€  fear 

aforesaid,  the  said  iii  the  paiish  aforesaid,  in  aforesaid,  id 

the  county  aforesaid,  of  the  several  mortal  strokes,  wounds,  and  bruises 
aforesaid,  died.  And  so  the  jurors  aforesaid,  upon  their  oath  afore* 
said,  do  say,  that  the  said  him  the  said  in  manner  and 

form  aforesaid,  feloniously,  wilfully,  and  of  his  malice  aforethoughtf 
did  kill  and  murder,  against  the  peace  and  dignity  of  the  common* 
wealth. 

(E)  Indictment  Jbr  murder ^  by  casting  a  stone, 

county,  to  wit. 
The  jurors,  &c,  upon  their  oath  present,  that  C  B9  late  of  the  parish 
>  of  in  the  county  of  labourer,  not  having  the  fear  of  God  before 
his  eyes,  but  being  moved  and  seduced  by  the  instigation  of  the  devil, 
on  the  day  of  in  the  year  with  force  and  arms,  at  the 
palish  aforesaid,  in  the  county  aforesaid,  in  and  upon  one  M,  the 
wife  of  M  H,  in  the  peace  of  God  and  this  commonwealth,  then  and 
there  teing,  feloniously,  wilfully,  and  of  his  malice  aforethoughtf  did 
make  an  assault ;  and  that  the  said  C  B,  a  certain  stone  of  no  value, 
which  he  the  said  C  B,  in  his  right  hand  then  and  there  had  and  held, 
in  and  upon  the  right  side  of  the  head,  near  the  right  temple  of  her 
the  said  M,  then  and  tliere  feloniously,  wilfully,  and  of  his  malice 
aforethought,  did  cast  and  throw ;  and  that  the  said  C  B,  with  the  stone 
aforesaid,  so  as  aforesaid  cast  and  thrown,  the  aforesaid  M,  in  and  upon 
the  right  side  of  the  head,  near  the  right  temple  of  her  the  said  M| 
then  and  there  feloniously,  wilfully,  and  of  his  malice  aforethought,  did 
strike,  penetrate  and  wound,  giving  to  the  said  M,  by  the  casting  and 
•  throwing  of  the  stone  aforesaid,  in  and  upon  the  right  side  of  the  headf 
niear  the  right  temple,  of  her  the  said  M,  one  mortal  wound,  of  the 
length  of  one  inch,  and  of  the  depth  of  one  inch,  of  which  said  mortal 
wound  she  the  said  M,  from  the  said  day  of  in  the  year 

aforesaid,  until  the  day  of  the  same  month  of  in  the  same 

year,  at  the  parish  aforesaid,  in  the  county  aforesaid,  did  languish,  and 
languishing  did  live  ;  on  which  said  day  of  in  the  year 

aforesaid,  the  said  M,  at  the  parish  ;\foresaid,  in  the  county  aforesaid, 
of  the  mortal  wound  aforesaid,  died ;  and  so  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  say,  that  the  said  C  B,  her  the  said  M  H,  in 
manner  and  form  aforesaid,  feloniously,  wilfully,  and  of  his  msdice 
aforethought,  did  kijl  and  murder,  against  the  peace  and  dignity  of  the 
commonwealth. 

•  {^F)  Indictment  for  murder  and  petit^reason^  by  shootings 
viz.  against  the  person  who  shot,  and  the  widow  of  the 
deceased^  for  aiding  and  assisting. 

county,  to  wit. 
The  jurors,  &c.  upon  their  oath  present,  that  M  H,  late  of  the  pa^ 
rish  of  L  C,  in  the  county  of  yeoman,  and  late  of  the  same, 

widow  (late  the  wife  of      .  late  of  the  same  place,  labourer)  not  havitq; 
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mhe  fear  of  God  beifore  their  eyes,  but  being  moved  and  seduced  by  the 
instigation  of  the  devil,  on  the  day  of  in  iHe 

year  ,  with  force  and  arms,  at  the  parish  aforesaid^  in  ihe  coun- 

ty aforesaid,  feloniously,  wilfully,  and  of  their  malice  aforethought, 
and  she  the  said  also  traiterously  did  make  an  assault  upon  the 

said  the  husl)and  of  her  the  said  in  the  peace  of  God  and 

this  commonwealth  then  and  there  being,  and  that  the  same 
a  certain  gun,  of  the  value  of  five  shillings,  then  and  there  charged 
and  loaded  with  gun  powder,  and  divers  leaden  shot,  which   gun  he 
the  said         in  both  his  hands  then  and  there  had  and  held,  to,  against 
and  upon  the  said  then  and  there  feloniously,  wilfully,  and  of 

his  malice  aforethought,  did  shoot  and  discharge,  and  that  the  said 
with  the  leaden  shot  aforesaid,  out  of  the  gun  aforesaid,  then 
and  there  by  force  of  the  gun  powder,  shot,  discharged,  and  sent 
forth  as  aforesaid,  the  aforesaid  in  and  upon  the  left  side  of 

the  head  of  him  the  said  near  the  left  ear  of  him  the  said 

then  and  there,  with  the  leaden  shot  aforesaid,  out  of  the  gun  afore- 
said, by  the  said  so  as  aforesaid  shot,  discharged  and  sent  forth* 
feloniously,  wilfully,  and  of  his  malice  aforethought,  did  strike,  pene-^ 
trate,  and  wound,  giving  to  the  said  with  the  leaden  shot  afore- 
said, so  as  aforesaid  shot,  discliargcd,  and  sent  forth,  out  of  the  gun 
aforesaid,  by  the  said  in  and  upon  the  left  side  of  the  head  of 
him  the  said  near  the  left  ear  of  him  the  said  one  mortal 
wound,  of  the  depth  of  four  inches,  and  of  the  breadth  of  two  inches,  of 
which  said  mortal  wound  the  said  then  and  there  instantly  died ; 
and  that  the  said  the  wife  of  him  the  said  then  and  there, 
feloniously,  traiterously,  wilfully,  and  of  her  malice  aforethought,  was 
present,  aiding,  helping,  abetting,  comforting,  assisting,  and  maintain- 
ini>  the  said  the  felony  and  murder  aforesaid,  in  manner  and 
form  afo^^esaid,  to  do  and  commit.  And  so  the  jurors  aforesaid,  upon 
their  oath  afores'jid,  do  say,  that  the  said  feloniously,  wilfully, 
and  of  his  malice  aforethought,  ai>d  the  said  feloniously,  traiter* 
outly,  wilfully,  and  of  her  malice  aforethought*  him  the  said  then 
and  there,  in  manner  and  form  aforesaid,  did  kill  and  murder,  against 
:he  peace  and  dignity  of  the  commonwealth. 

(G)  Indictment  against  a  man  for  confining  and  starving 
his  wife  to  death. 

county,  to  wit. 
'I'hc  jurors  for,  &c.  upon  their  oath  present,  that  late  of  the 

])HrisU  of  in  the  county  of  not  having  the  fear  of  God  be- 

loic  his  eyes^  but  being  moved  and  seduced  by  the  instigation  of  the  * 
dc  vil,  and  of  his  malice  aforethought,  contriving  and  intending 
W\%  wife,  feloniously,  wilfully,  and  of  his  malice  aforethought,  to  starve, 
kill,  and  murder,  on  the  day  of  in  the  year  , 

wiih  forct  and  arms,  at  the  parish  aforesaid,  in  the  county  aforesaid, 
ill  nnd  upon  the  said  in  the  peace  of  God  and  of  the  common- 

wcalih  then  and  there  being,  feloniously,  wilfully,  and  of  his  malice 
uforcthought.  did  make  an  assault,  her  the  said  in  a  certain 

closet,  in  a  certain  lodging  room,  part  and  parcel  of  a  certain  mes- 
^^uagc  or  dtveiling-house,  there  situate^  feloniously,  wilfully,  and  of  his 
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malice  aforethought,  on  the  said         .    day  of  m  the  year  aforet 

said,  and  continually  from  thence  until  the  day  of  the  same 

month,  did  confine  and  imprison,  and  continually,  from  the  said 
day  of  in  the  year  aforesaid,  until  the  said  day  of  the 

same  month,  feloniously,  wilfully,  and  of  his  malice  aforethought,  ditl 
neglect  and  refuse  to  give  and  administer,  or  permit  to  be  given  and 
administered,  to  her  the  said  being  so  confined  and  imprisoned' 

as  aforesaid,  sufficient  meat,  drink,  victuals,  and  other  necessaries  pro- 
per and  requisite  for  the  sustenance,  support,  and  maintenance  of  her 
body ;  by  means  of  which  said  confinement  and  imprisonment,  and 
also  for  want  of  such  sufficient  meat,  drink,  victuals,  and  other  neces- 
saries as  were  proper  and  requisite  for  the  sustenance,  support,  and 
maintenanceofthe  body  of  her  the  said  she  the  said  from 

the  said  day  of  in  tlie  year  aforesaid,  until  the  said 

day  of  the  same  month,  in  the  said  closet,  at  the  parish  aforesaid,  in 
the  county  aforesaid,  did  linger  and  pine,  and  became  greatly  emaci- 
ated, and  consumed  in  her  body,  and  during  all  that  time  did  languish, 
and  languishing  did  live  ;  on  which  said  day  of  in  the 

year  aforesaid,  she  the  said  at  the  parish  aforesaid,  in  the 

county  aforesaid,  of  such  confinement  and  imprisonment,  and  for  want 
of  such  sufficient  meat,  drink,  victuals,  and  other  necessaries  as  were 
proper  and  requisite  for  the  sustenance,  support  and  maintenance  of 
her  body,  did  miserably  perish  and  die ;  and  so  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  do  say,  that  the  said  her  the  said 

in  manner  and  fot-m  aforesaid,  feloniously,  wilfully*  and  of  his  malice 
aforethought,  did  kill  and  murder,  against  the  peace  and  dignity  of 
the  commonwealth. 

{JS)  Indictment  against  a  widow  for  drowning  her  own 
child  in  a  pond. 

county,  to  wit. 
The  jurors,  See.  upon  their  oath  present,  that  late  of  the  pa« 

rish  of  in  the  county  of  widow,  not  having  the  fear  of  God 

before  her  eyes,  but  being  moved  and  seduced  by  the  instigation  of 
the  devil,  on  the  day  of  in  the  year  ,  with  torce  and 

arms,  at  the  parish  aforesaid,  in  the  county  aforesaid,  in  and  upon  one 
the  daughter  of  her  the  said  (she  the  said  then  and 

there  being  an  infant  of  tender  years,  to  wit,  about  the  age  of  two  years, 
and  in  the  peace  of  God  and  the  commonwealth)  feloniously,  wilful- 
ly, and  of  her  malice  aforethought,  did  make  an  assault ;  and  that  the 
said  then  and  there,  feloniously,  wilfully,  and  of  her  malice 

aforethought,  did  take  the  said  in  both  hands  of  her  the  suid 

and  did  then  and  there  feloniously,  wilfully,  and  of  her  malice 
aforethought,  cast,  throw,  and  push  the  said  into  a  certain  pond 

there  ^tuate,  wherein  there  then  was  a  great  quantity  of  water  ;  by 
means  of  which  said  casting,  throwing,  and  pushing  of  the  said 
into  the  pond  aforesaid,  by  the  said  in  form  aforesaid,  she  the 

said  in  the  pond  aforesaid,  with  the  water  afores;iid«  was  then 

and  there  choaked,  suffocated,  and  drowned,  of  which  said  choaking, 
suffocating,  and  drowning,  she  tlie  said  then  and  there  instanT- 

Digitized  by 


Google 


300  HORSE-STEALING. 

ly  died;  and  80  the  jurors  aibrest^idi  upon  their  oath  aforesaid)  do  say«  - 
that  the  said  her  the  said  in  manner  and  form  aforesaid, 

feloniously,  wilfully^  and  of  her  malice  aforethought,  did  kill  and  mur- 
der, against  the  peace  and  dignity  of  the  commonwealth. 

(/)  Indictment  for  felony  and  murder^  by  stabbing  with 

a  knife. 

The  jurors.  Sec.  upon  their  oath  present,  that  A  S,  late  of  the  parish 
of  in  the  county  of  labourer,  not  having  the  fear  of  God 

before  his  eyes,  but  being  moved  and  seduced  by  the  instigation  of  the 
devil,  on  the  day  of  in  the  year  ,  with  force  and 

arms,  at  the  parish  aforesaid,  in  the  county  aforesaid,  in  and  upon  one 
J  M,  in  the  peace  of  God  and  of  the  commonwealth  then  and  there 
being,  feloniously,  wilfully,  and  of  his  malice  aforethought,  did  make 
an  assault,  and  that  the  said  A  S,  with  a  certain  knife,  of  the  value  of 
aix  pence,  which  he  the  said  A  S,  in  bis  right  hand,  then  and  there  had 
and  held,  the  said  J  M,  in  and  upon  the  left  side  of  the  belly,  between 
the  short  ribs  of  him  the  ^d  J  M,then  and  there  feloniously,  wilfully, 
and  of  his  malice  idbrethought,  did  strike  and  thrust,  giving  to  the 
aatd  J  M,  then  and  there,  whh  the  knife  aforesaid,  in  and  upon  the 
aforesaid  left  side  of  the  belly,  beti^een  the  short  ribs  of  him  the  said 
J  M,one  mortal  wound,  of  the  the  breadth  of  three  inches,  and  of  the 
depth  of  six  inches,  of  which  said  mortal  wound  the  said  J  M,  from 
the  said  day  of  in  the  year  aforesaid,  until  the  day 

of  the  same  month  of  in  the  year  aforesaid,  at  the  parish  afore- 

fiaid>  in  the  county  aforesaid,  did  languish,  and  languishing  did  live ; 
on  which  said  day  of  in  the  year  aforesaid,  the  said  J  M9 

at  the  pariah  aforesaid,  in  the  county  aforesaid,  of  the  said  mortal 
wound  died  ;  and  so  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
aay,  that  the  said  A  S,  the  said  J  M,  in  manner  iind  form  aforesaid, 
feloniously,  wilfully,  and  of  his  malice  aforet  bought,  did  kill  and  murw 
dcTt  againal  the  peace  and  dignity  of  the  commonwealth. 


HORSE-STEALING. 


HORSE-STEALING  was  formerly  punished  with  death  (^ee 
1  Btv.  Codt%  p.  175.)  By  the  penitentiary  law  of  1796,  every  person 
convicted  of  horse-stealing,  or  as  accessory  thereto,  before  the  fact« 
•hall  reatore  the  horse,  mare,  or  gelding  stolen,  to  the  owner  or  own- 
ers thereof,  or  pay  him,  her,  or  them,  the  full  value  thereof,  and  was 
to  undergo  a  confinement  in  the  penitentiary  for  a  period  not  less  than 
fwQ  nor  more  than  9even  years  {ate  1  Rev,  Co^eyp,  356,  sect*  6.)  but 
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by  act  of  1803)  the  period  of  confinemerit  for  horse-stealing  is  extend- 
ed to  not  less  than  Jroe  nor  more  than  ten  years,  bee  2  Rev.  Codct^ 
p.  70,  sect.  ). 

A  person  apprehending  a  horse-stealer,  who  is  convictedi  is  enti* 
tied  to  a  reward  of  twenty  dollars  from  the  treasury,  on  a  cettificate 
from  any  circuit  court,  that  the  claimant  was  the  tipprehender,  and 
either  that  he  was  not  examined  as  a  witness  at  the  trial*  or  that  th^ 
other  evidence  then  given  was  sufficient,  without  his  testimony,  to  con- 
vict the  prisoner.     1  Rev.  Code<i  p.  1 79,  sect  4. 

The  legal  representatives  of  one  killed  in  endeavouring  to  appre- 
hend ahorse-stealer,shall  receive  one  hundred  and  seventy  dolUrs  from 
the  treasury,  on  warrant  of  the  auditor,  which  he  is  directed  to  issuei 
upon  a  certificate  under  the  hands  and  seals  of  two  justices  of  the 
peace  of  the  county  where  the  fact  was  committed,  that  such  person 
was  so  killed  ;  which  certificate  the  justices,  upon  isufficient  proof  be- 
fore' them  made,  are  required  immediately  to  give.  1  Rev.  Code^ 
p.  179,  sect.  5. 

For  proceedings  against  receivers  of  stolen  horses,  see  title  *  Ac- 
cessory.' 

^     (ji)  Certificate  of  the  two  Justices. 

county,  to  wit. 
We  J  P  and  K  P,  two  of  the  Qommonwealth*s  justices  of  the  peace 
for  the  county  of  aforesaid,  do  hereby  certify  to  the  auditor  of 

public  accounts,  that  it  hath  been  fully  proved  to  us  that  A  D,  late  of, 
&c.  was  killed  within  this  county,  on  the  day  of  last,  by 

endeavouring  to  apprehend  G  H,  a  horse-stealer.  Given  under  our 
hands  and  seals,  this  day  of  in  the  year 

J.  P.  Iseal.-i 
K.P.  IseaL] 

(J5)  Warrant  against  a  hgrse-stealer. 

county,  to  wit. 
Whereas  A  J,  of  t  bath  this  day  made  oath  before  me,  J  P,  a 

justice  of  the  peace  for  the  county  aforesaid,  that  on  or  about  the 
day  of  in  the  year  a  certain  {describe  the  kind^  whether 

horae^  maret geldings foaly  orJUly^  by  ita  colour^  age^  size^  b*c.)  was  stolen 
from  the  said  A  J,  in  the  county  of  and  that  he  hath  good  cause 

to  suspect,  and  doth  suspect,  that  B  O,  of  did  steal,  take  and 

lead  away  the  said  These  are,  therefore,  to  command  you  forth- 

with tOr  apprehend  the  said  B  O,  and  bring  him  before  me,  or  some 
other  justice  of  the  peace  for  the  said  county  of  to  answer  the 

said  charge,  and  further  to  be  dealt  with  acconfing  to  law.    t^iven 
under  my  hand  and  sealt  &c* 
To  to  execute. 
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(C)  Mittimus. 

county,  to  wit. 

To        Qonstablef  and  to  the  keeper  of  the  jail  of  the  said  county. 

Whereas  B  O,  of  hath  been  bi-oug;ht  before  me,  J  P,  a  justice  of 
the  peace  for  the  said  county,  by  virtue  of  my  warrant,  charged  on 
o^th  of  A  J,  of  with  having  stolen  from  him  a  certain  horse, 
Uz.  {deacribe  the  AtW.)  These  are  to  Command  you, the  said  constable, 
lo  convey  the  said  B  6  to  the  jail  of  the  said  county,  forthwith,  and 
deliver  him  to  the  keeper  thereof,  who  is  hereby  also  required  to  re- 
ceive the  said  B  O,  and  keep  him  in  his  jail  and  custody,  till  he  be 
thence  discharged  by  due  course  of  law.  Given  under  my  hand  and 
seal,  &c« 

|C7*  For  a  warrant  to  convene  a  court  of  examination,  and  other 
precedents^  see  title  <  Criminals.* 

Indictment  for  horsC'Stealing. 

county,  to  wit. 
The  jurors  for  the  commonwealth,  &c.  upon  their  t>ath,  present, 
that  A  O)  late  of  the  parish  of  in  the  county  of  aforesaid, 

labourer,  on  the  day  of  in  the  year  and  in  the 

year  of  the  commonwealth,  with  force  and  arms,  at  the  parish  afore-' 
said,  in  the  county  aforesaid,  one  gelding  of  a  bay  colour,  of  the  price 
Gf  dollars,  of  the  goods  and  chattels  of  one  A  J,  then  and  there 

found,  feloniously  did  steal,  take,  and  *  lead  away,  against  the  peace 
and  dignity  of  the  commonwealth. 

HOUSB-BRBAKIKO,  SOC  Bu&OLART  and  LaRC£NT. 

liousB-BURiiiiiG,  see  Burriivg. 


HUE  AND  CRY. 


THIS  metliod  of  pursuing  felons  being  authorised  by  the  common 
law,  and  recognized  by  some  statutes,  it  mi};ht  be  improper  to  omit  it, 
though  it  is  seldom  used  in  this  commonwealth. 

Lord  Coke  saith  that  hue  and  cry  (called  in  ancient  records  hutemum 
et  clatnor)  do  mean  the  same  thing,  for  that  huer  in  French  is  to  hoot 
or  shout,  in  EngUah  to  cry,     2  Inst.  173.     3  Inst.  116. 

But  since  it  appeareth  by  old  books  (of  which  also  Lord  Ck)ke  mak* 
eth  mention,  2  Imt,  173)  that  hue  and  cry  was  anciently  both  by  horn 
and  by  voice^^Nhay  seem  that  these  two  words  are  not  synonimous, 
but  that  ilaSJniteHum  or  hooting  b  by  the  horrty  and  crying  by  the  voke  ; 

*  Fof  stealing  a  horke,  kc  (instead  of  carry  avuty)  say  lead  avsay ;  hr  oxen, 
cowf,  sheep.  Sic.  dmt  amaj. 
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^ith  whieh  tdb»  accordeth  the  French  word  ^if^c^r,  i?hichiugDi&eth  a 
huntsman's  horn.  So  that  hue  and  cry  in  this  sense  will  properly  sig- 
nify a  pursuit  by  horn  and  by  Voice.  Which  hind  of  pursuit  of  roll* 
bers,  by  blowing  a  horn,  and  by  making  an  outcry,  is  said  to  be  prac- 
^sed  also  in  Scotland.     2  Bum*9  Just.  434. 

And  this  blowing  of  a  horn  by  way  of  notice  or  intelligence,  in 
other  cases  as  well  as  in  the  pursuit  of  felons,  seemeth  to  have  been 
in  use  of  very  ancient  time,  for  amongst  the  laws  of  Wihired  king  oi 
JCerUj  in  the  year  696,  this  is  one ;  that  ^  if  a  stranger  go  out  of  tlie 
road,  and  neither  sliout  nor  blow  a  horn,  he  shall  be  taken  for  a  thief/" 
i6tt/.435. 

Hue  and  cry  is  the  old  common  law  process  after  felons,  and  such 
as  have  dangerously  wounded  any  person.  And  this  hath  received 
great  countenance  and  authority  by  several  statutes.  2  H,  H,  98.  See 
1  i?n;.  Om/^,  p.  136,  sect.  18. 

When  any  felony  is  committed,  or  any  person  is  grievously  atid 
dangerously  wounded,  or  any  person  assaulted  and  offered  to  be  rob- 
bed, either  in  the  day  or  night ;  the  party  grieved,  or  any  other,  may 
resort  to  the  constable  of  the  vill ;  and,  1.  Give  him  such  reasonable 
assurance  thereof,  as  the  nature  of  the  case  will  bear.  2.  If  he  knows 
the  name  of  him  that  did  it,  he  must  tell  the  constable  the  same. 
3,  If  he  knows  it  not,  but  can  describe  hiip,  he  must  desoiibe  his 
person,  or  his  habit,  or  his  horse,  or  such  circumstance^aa  he  knows, 
which  may  conduce  to  his  discovery.  4.  If  the  thing  be  done  in  the 
night,  so  that  he  knows  none  of  these  circumstances,  he  must  men- 
tion the  number  of  the  persons,  or  the  way  they  took.  5.  If  none  of 
all  these  can  be  discovered,  as  where  a  robbery,  or  burglary,  or  felony^ 
is  committed  in  the  night,  yet  they  are  to  acquaint  the  constable  wiiJi 
the  fact,  and  desire  him  to  search  in  his  town  for  suspected  person ^^ 
and  to  make  hue  and  cry  after  such  as  may  be  properly  suspected,  as 
being  persons  vagrant  in  the  same  night ;  for  many  circun^stances 
may  ex  fiost  facto  be  useful  for  discovering  a  malefactor,  which  cannot 
be  at  first  found.     2  H.  H.  100,  101.     5  Inat.We. 

For  levying  hue  and  cry,  although  it  is  a  good  course  to  have  the 
warrant  (A)  of  a  justice  of  the  peace,  when  lime  will  permit,  in  order 
to  prevent  causeless  hue  and  cry ;  yet  by  the  frame  of  the  statutes,  ii 
is  by  no  means  necessary,  nor  is  it  always  convenient ;  for  the  felon 
may  escape  before  the  warrant  be  obtained,  and  hue  and  cry  was 
part  of  the  law,  before  justices  of  the  peace  were  first  instituted.  2  N. 
H,99. 

And  the  duty  of  the  constable  is,  to  raise  the  power  of  the  town,  as 
well  in  the  night  as  in  the  day,  for  the  prosecution  of  the  offender. 
H  Imt.  116. 

And  upon  hue  and  cry  levied  against  any  person,  or  where  any  hue 
and  cry  comes  to  a  constable,  whether  the  person  be  certain  or  uncer- 
tain, the  constable  may  search  suspected  places  within  his  vill,  for  the 
apprehending  of  the  felons.     2  i/. /f.  loS. 

But  though  he  may  search  suspected  places  or  houses,  yet  his  entry 
must  be  by  the  doors  being  open ;  for  he  cannot  break  open  doors 
barely  to  search,  unless  the  person  against  whom  the  hue  and  cry  i^ 
levied  be  there,  and  then  it  is  true  he  may ;  therefore,  in  case  of  such 
a  scarirh,  the  breaking  open  the  dooi-  is  at  his  peril,  namely,  justiRablL-, 
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If  lie  be  there ;  net  justifiable,  if  he  be  not  Chei« :  but  k  unlet  be 
always  rememberedy  tbat  in  case  of  breaking  open  a  door,  there  must 
be  first  notice  given  to  them  within  of  his  business,  and  a  demand  of 
entrance  and  refusal)  before  the  doors  can  be  broken.  2  H.  H.  103. 
2  Ham.  80. 

If  the  person  against  whom  the  hue  and  cry  is  raised  be  not  found 
in  the  constablewick,  then  the  constable  shall  give  notice  to  the  next 
Nonstable,  and  to  the  next,  until  the  offender  be  found,  or  until  they 
come  to  the  sea  side.    And  this  was  the  law  befi>re  the  conquest. 

And  the  officer  of  the  town  where  the  felony  was  done,  as  also  every 
officer  to  whom  the  hue  and  cry  shall  afterwards  come,  ought  to  send 
to  every  other  town  round  about  him,  and  not  to  one  town  only.  And 
in  such  cases  it  is  needful  to  give  notice  in  writing  (to  the  pursuers)  of 
the  things  stolen,  and  of  the  colour  and  marks  thereof,  as  also  to  de* 
icribe  tte  pei*8on  of  tlie  felon,  his  apparel,  horae,  and  the  like,  and 
which  way  he  is  gone,  if  it  may  be.    Dolt,  c.  5  4. 

But  if  the  hue  and  cry  be  upon  a  robbery,  burglary,  manslaughter) 
or  other  felony  committed,  but  the  person  that  did  the  fact  is  neither 
known  nor  describable  by  person,  clothes,  or  the  like,  yet  such  a  hue 
and  cry  is  good,  as  hath  been  said,  and  must  be  pursued,  though  no 
person  certain  be  named  or  described.     2  JHU  H.  103. 

And  therefore,  in  this  case,  all  that  can  be  done  is,  for  those  that 
pursue  the  hue  and  cry  to  take  such  persons  as  they  have  probable 
cause  to  suspect ;  as  for  instance,  such  persons  as  are  vagrants,  or  such 
suspicious  persons  as  com&  late  into  their  inn  or  lodgings,  and  give 
no  reasonable  account  where  they  have  been,  and  the  like.    Ifrid, 

If  the  person  pursued  by  hue  and  cry  be  in  a  house,  and  the  doors 
are  shut,  and  refused  to  be  opened  on  demand  of  the  constable,  and  noti* 
fication  of  his  business,  he  may  break  open  the  doors ;  and  this  he 
may  do  in  any  case  where  be  may  arrest,  thouf^h  it  be  only  a  suspicion 
of  felony,  for  it  is  for  the  commonwealth,  and  therefore  a  virtual  turn 
omitttu  is  in  the  case  :  and  the  same  law  is,  upon  a  dangerous  wound 
given,  and  a  hue  and  cry  levied  upon  the  offender.     2  H.  H.  102. 

And  it  seems,  in  this  case,  that  if  he  cannot  be  otherwise  taken, 
he  may  be  killed ;  and  the  necessity  excuseth  the  constable.  2  H, 
H.  102. 

If  hue  and  cry  be  raised  against  a  person  certain  for  feleny,  though 
possibly  he  is  innocent ;  yet  the  constables,  and  those  that  follow  the 
hue  and  cry,  may  arrest  and  imprison  him  in  the  common  jail,  or  carry 
him  to  a  justice  of  the  peace,  to  be  examined  where  he  was  at  the  time 
of  the  fel6ily  committed,  and  the  like.     Ibid. 

If  the  hue  and  cry  be  not  against  the  person  certain,  but  by  descrip- 
tion of  his  suture,  person,  clothes,  horse,  and  the  like ;  yet  the  hue 
and  cry  doth  justify  the  constable  or  other  person  following  it,  in  appne- 
bending  the  person  so  described,  whether  innocent  or  guilty  ;  for 
that  is  his  Varrant ;  it  is  a  kind  of  process  that  the  law  allows  of,  not 
usual  in  other  cases,  namely,  to  arrest  a  person  by  description.    Ibid. 

tts. 

In  case  of  hue  and  cry  once  rasied  and  levied,  on  supposal  of  a  felony 
o^mmitted)  though  in  truth  there  was  no  fek>ny  committed,  yet  those 
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that  pursue  hue  and  erf)  may  arrest  and  proceed,  as  if  so  he  a  felony 
had  been  really  committed. 

And  therefore  the  justification  of  an  imprisonment  by  a  person  upon 
suspicion,  and  by  a  person  (especially  a  constable)  upon  hue  and  cry 
levied,  do  extremely  differ,  for  in  the  former  case,  there  must  be  a 
felony  averred  to  be  done,  and  it  is  issuable  ;  but  in  the  latter,  to  wit, 
upon  hue  and  cry,  it  need  not  be  averred,  but  the  hue  and  cry  levied 
upoD  information  of  a  felony  is  sufficient,  though  perchance  the  infor- 
mation were  false. 

And  the  reasons  hereof  are  these.  1.  Because  the  constable  cannot 
examine  the  truth  or  falsehood  of  the  su$^estion  of  him  that  first  levied 
it,  for  he  cannot  administer  to  bim  an  oath ;  and  if  he  should  forbear 
his  pursuit  of  the  hue  and  cry  till  it  be  examined  by  a  justice  of  the 
peace,  the  felon  might  escape,  and  the  pursuit  might  be  lost  and  fruit- 
less. 2.  Because  the  constable  is  compellable  to  pursue  hue  and  cry, 
and  he  is  punishable,  and  so  are  those  of  the  viU,  if  they  do  it  not. 
3.  Because  he  that  first  raised  a  hue  and  cry,  where  no  felony  is  com- 
mitted, that  is,  he  who  giveth  the  false  information,  is  severely  punish- 
able by  fine  and  imprisonment,  if  the  information  be  false. 

And  therefore,  if  he  raise  hue  and  cry  upon  a  person  that  is  inno- 
cent, yet  they  that  pursue  the  hue  and  cry  may  justify  the  imprison- 
ment of  that  innocent  person ;  and  the  raiser  is  punishable :  and  by 
the  same  reason,  if  he  give  notice  of  a  felony  committed,  where  there 
was  in  truth  none. 

And  here  the  justification  of  the  imprisonment  is  mixed,  partly  upon 
the  hue  and  cry,  and  partly  upon  their  own  suspicion ;  and  therefore, 
1 ,  In  respect  that  it  is  upon  hue  and  cry,  there  needs  no  averment 
that  the  felony  was  done,  if  the  arrest  be  by  that  constable  that  first  re- 
ceived the  information,  and  so  raised  the  hue  and  cry  ;  or  if  the  arrest 
were  made  by  that  constable,  or  those  vills,  to  whom  the  hue  and  cry 
came  at  the  second  hand,  it  must  be  averred  that  such  a  hue  and  cry 
came  to  them,  purporting  such  a  felony  to  be  done.  2.  But  also,  in- 
asmuch as  the  hue  and  ^ry  neither  names  nor  describes  the  person  of 
the  felon,  but  only  the  felony  committed,  and  therefore  the  arrest  of 
this  or  that  particular  person  is  left  to  the  suspicion  and  discretion  of 
the  constable,  or  of  the  people  of  the  second  or  third  vill,  he  that  ar* 
rests  any  jierson  upon  such  general  hue  and  cry  must  aver,  that  he 
suspected,  and  shew  a  reasonable  cause  of  suspicion.  3  Bale  10  tj 
102,  103,  104. 

*<  In  like  manner  hue  and  cry  shall  be  levied  for  all  murders,  bur- 
glaries, and  for  men  slain,  or  in  peril  to  be  slain,  and  all  shall  follow 
the  hue  and  steps,  as  near  as  can  be,  and  he  that  doth  not  shall  be 
amerced  at  the  discretion  of  a  jury."  1  Rev,  Code^  126,  sect.  18. 
See  also,  1  vol.  Stat,  at  Large^  p.  483,  the  ancient  method  of  attprehend* 
ing  runaway  servanta^  mVirgima^  by  hue  and  cry. 

The  most  usual,  and  indeed  tlie  safest  method  of  proceeding,  on 
rating  hue  and  cry^  is  to  go  before  a  magistrate,  and  to  give  him  in- 
formation of  the  felony  upon  oath  ;  who  should  thereupon  take  the 
examination  in  writing,  before  he  issues  his  warrant. 
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county,  to  wit : 
The  examination  of  of  the  said  county  of  taken  upcm 

oath^  before  me,  J  P,  a  justice  of  the  peace  for  the  said  couotyy  this 
day  of  in  the  year  .    The  s^d  saith 

that  £cc.  {here  aet  forth  the  sulfstofice  of  the  information.) 
Sworn  to  before  mc 

{A)  fFarrant  levying  hue  end  cry  on  a  robbery  having 

been  committed. 

To  all  constables  an  J  other  officers,  as  well  in  the  said  county  of  — — 
as  elsewhere,  to  whom  the  execution  hereof  doth  belong. 
Whereas  A  I,  of  in  the  county  of  yeoman,  hath 

this  day  made  information,  upon  oath,  before  me,  J  P,  one  of  the  jus- 
tices of  the  peace  in  and  for  the  said  county  of  that  on  this 
present  day  of  in  the  year  betwixt  the  hours 
uf  three  and  four  in  the  afternoon  of  the  same  day,  at  a  place  called 
in  the  said  county  of  in  the  highway  there,  two 
malefactors  and  felons,  to  him  the  said  A  I  unknown,  in  and  upon 
him  the  said  A  I,  then  and  there  being  in  the  peace  of  God  and  of  the 
commonwealth,  feloniously  did  make  an  assault,  and  him  the  said  A  I 
then  and  there  feloniously  did  put  in  great  fear  and  danger  of  his  life; 
and  the  sum  of  of  lawful  money  of  this  commonwealth^  of 
the  goods  and  chattels  of  him  the  said  A  I,  from  the  person  and  against 
the  will  of  him  the  said  A  1,  then  and  there  violently  and  feloniously 
did  steal,  take  and  carry  away  ;  and  that  one  of  the  said  malefactors 
and  felons,  to  him  the  said  A  I  unknown,  is  a  tall  strong  man,  and 
seemeth  ta  be  about  the  age  of  years,  is  pitted  in  the  face  with 
the  small  pox,  and  haih  the  scar  of  a  wound  under  his  left  eye,  and  had 
then  on  a  dark  brown  riding  coat,  &c.  and  did  ride  upon  a  bay  gelding, 
with  a  star  on  his  forehead  ;  and  the  other,  8cc.  and  that  after  the  said 
felony  and  robbery  committed,  they,  the  said  malefactors  and  felons,  to 
him  the  said  A  I  unknown,  did  fly,  and  withdraw  themselves  to  places 
unknown,  and  are  not  yet  apprehended.  I'hese  therefore  are  to  com^ 
mand  you  forthwith  to  raise  the  power  of  the  county  within  your  seve- 
ral precincts,  and  to  make  diligent  search  therein  for  the  persons  above 
described,  and  to  make  fresh  pursuit  and  hue  and  cry  after  tbemi 
from  town  to  town,  and  from  county  to  county,  as  well  by  horsemen 
as  by  footmen  ;  and  to  give  due  notice  hereof  in  writing,  describing  in 
such  notice  the  persons  and  the  offence  aforesaid,  unto  every  next 
constable  on  every  side,  until  they  shall  come  to  the  sea  shore ;  or 
until  the  said  malefactors  and  felons  shall  be  apprehended ;  and  all 
persons  whom  you  or  any  of  you  shall,  as  well  upon  such  search  and 
pursuit,  ks  otherwise,  apprehend  or  cause  to  be  apprehended,  as  justly 
suspected  for  having  committed  the  said  robbery  and  felony,  that  you 
do  carry  forthwith,  to  one  of  the  justices  of  the  peace  in  and  for  the 
county  where  he  or  they  shall  be  apprehended,  to  be  by  such  justice 
examined^  and  dealt  withal  according  to  law.    And  hereof  fail  you 
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not  respectively,  upon  tbe  peril  that  shall  ensue  thereon.  Given  un- 
der my  hand  and  seal,  at  in  the  said  county  of  the 
day  of  aforesaid,  in  the  year  aforesaid. 
As  this  process,  by  hue  and  m/,  to  apprehend  an  offender,  is  scarce- 
ly ever  used  in  this  commonwealth,  in  the  mode  prescribed  by  the 
common  law,  it  will  be  sufficient  to  refer  to  title  Criminals,  where 
the  necessary  precedents  may  be  found.  It  may,  however,  be  proper 
to  observe,  that  should  an  offender  be  brought  before  a  magistrate, 
who  was  taken  by  hue  and  cry^  he  must  proceed  in  all  things  as  direct- 
ed under  title  Criminals,  observing  to  vary  the  style  of  his  prece- 
dents, as  in  the  following 

Mittimus. 

To  the  sheriff  or  keeper,  &c. 
county,  to  wit : 
I  send  you  herewith  the  body  of  A  O,  late  of  taken  by 

hue  and  cry,  upon  warrant  of  J  P,  a  justice  of  the  peace  of  the  county 
of  and  brought  before  me,  by  A  C,  constable  of  the 

said  AO,  being  charged,  &c.  (describe  the  offence  as  in  the  noarranty 
and  conclude  aa  in  other  mittimus.) 


HUNTING. 


If  any  person  shall  shoot,  hunt,  or  range  on  the  lands,  or  fish  or 
fowl  in  any  creeks  or  waters,  included  within  the  bounds  of  another, 
without  licence  from  tbe  owner,  the  offender  shall  forfeit  three  dollars 
for  each  offence,  recoverable,  with  costs,  before  any  justice  of  the 
county,  to  the  use  of  the  informer ;  in  which  information  the  confes- 
sion of  the  atcused,  or  the  oath  of  one  credible  witness,  shall  be  suffi- 
cient evidence.  And  where  the  owner  shall  prosecute.  Ma  oath  shall 
be  sufficient  evidence  to  convict  the  offender ;  but  in  that  case,  the 
penalty  shall  go  to  the  overseers  of  the  poor  of  the  district ;  and, 
moreover,  the  offender  shall  be  liable  to  the  action  of  the  party 
grieved,  at  the  common  law,  for  damages.  1  Rev.  Code,  p.  152, 
sect.  1. 

On  a  third  conviction,  the  justice  shall  not  only  give  judgment  for 
the  penalty  aforesaid,  but  require  a  recognizance  of  the  offender,  with  £ 
one  or  more  sureties,  payable  to  the  governor  and  his  successors,  in 
the  penalty  of  thirty  dollars,  for  his  good  behaviour  for  one  year ; 
and  in  case  of  refusal,  shall  commit  him  to  jail,  there  to  remain  till 
such  recognizance  be  given,  or  until  the  expiration  of  one  month. 
And  if,  after  such  recogpiizance  given,  the  offender  be  guilty  of  either 
of  the  above  offences,  it  shall  be  deemed  a  breach,  and  the  penalty 
shall  be  to  the  use  of  the  overseers  of  the  district.     Ibid,  p.  1 5  3 . 

» 
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Wiioeyer  shall  use  any  fire*huaUng9  or  the  killiog  of  deer  byHidi 
meanS}  on  any  palented  lands,  shall  forfeit  four  dollars  for  eaph  of- 
fence, recoverable  before  any  justice  of  the  county  ;  one  half  to  the 
overseers  of  the  poor  of  the  district,  the  other  to  the  informer.  And 
the  confession  of  the  party  accused,  or  the  oath  of  one  credible  wit- 
ness* shall  be  evidence ;  and  where  the  owner  of  the  land  shall  prose- 
cute, his  oath  shall  be  sufficient  evidence  to  convict  the  offender ;  but 
in  that  case  the  whole  penalty  shall  go  to  the  overseers  of  the  poor. 
1  Rev.  Codcj  p.  209. 

If  any  person  shall  kill  a  tame  deer,  having  a  bell  or  collar  on  its 
neck,  he  shall  be  liable  to  an  action  of  ti^spass,  at  tbe  suit  of  the  party 
injured,  to  be  prosecuted  in  the  court  of  the  county  where  the  offence 
was  committed.     lidd. 

If  any  free  white  person,  by  shooting,  trapping,  hunting,  ranging 
with  dogs,  or  otherwise,  shall  kill  or  destroy  any  deer  (not  being  his 
own)  or  shall  be  found  in  possession  of  any,  between  the  first  of  Janu- 
ary and  the  first  of  August,  he  shall  forfeit  five  dollars,  recoverable 
before  any  justice  of  the  county  where  the  offence  was  committed,  or 
the  offender  resides,  to  the  use  of  the  informer,  provided  the  convic- 
tion be  on  the  confession  of  the  offender,  or  oath  of  one  or  more  wit- 
nesses; but  if  the  conviction  be  on  the  oath  of  the  informer  only, 
then  the  penalty  to  go  to  the  overseers  of  the  poor  of  the  county.  And 
if  any  white  person,  free  negro  or  mulatto,  be  guilty  of  a  like  offtnce>* 
he  shall  pay  the  same  penalty,  recoverable,  and  to  be  disposed  of  af^ 
aforesaid  ;  and  in  case  of  inability  to  pay,  snail,  by  order  of  the  justice, 
receive  not  less  than  ten  nor  more  than  twenty  lashes.  1  Rev,  Code 
406. 

The  same  number  of  lashes  are  to  be  inflicted  on  a  slave  guilty  of  a 
like  offence.    Ibid,  407. 

This  act  not  to  extend  to  the  counties  west  of  the  Alleghany  moun- 
tains.   Ibid. 

[A)  Warrant  for  hunting  on  the  lands  of  another y  ivith- 
out  license. 


r 


county,  to  wit : 
Whereas  infcrmation  is  made  to  me,  by  A  J,  that  A  O  did,  on  the 
day  of  last,  hunt  and  ran^^e  upon  the  lands  of  A  M, 

in  this  county,  without  the  consent  or  licence  of  the  said  A  M,  con- 
trary to  the  act  of  the  General  Assembly  in  that  case  made  and  pix)- 
yided.  You  are  therefore  hereby  required,  in  the  name  of  the  com- 
monwealth, to  summon  the  said  A  O  to  appear  before  me,  or  some 
other  justice  of  the  peace  for  this  county,  to  answer  the  preouses. 
Herein  fail  not.  Given,  &c. 
To  AC,  constable. 

Judgmeyit. 

On  hearing,  it  being  duly  proved  that  tiie  within  named  A  O  is 
guilty  of  the  offence  within  mentioned,  by  which  he  hath  incurred  the 
penalty  of  three  dollars.    It  is  therefore  considered,  tl>«it  the  ^aid  A  J 
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ncoter ag:aii»t  him  the  said  penalty »  to  his  own  usCi  tog<otkeriviA 
his  costs  in  this  bel^alf  expended, 
costs.  cents. 

Where  the  owner  of  the  land  prosecutes,  the  warrant  may  be  the 
same  as  form  (^)  only  stating  that  the  owner  gave  information. 

The  judgment  as  before  to  the  word  *  dollars^'  then  say, '  ro  he  paid 
to  the  overaeera  of  the  floor  of  the  dUtrict  of  for  the  uae  of  the 

poor  of  aaid  district.* 

On  the  first  judgment,  an  execution  may  issue  in  favour  of  the  in- 
former, as  in  other  cases. 

But  in  the  other  case  a  warrant  for  distress  and  sale  seems  the 
most  proper. 

(jB)  To  the  constable  of    ' 

county,  to  wit. 
Whereas  A  O  hath  been  duly  convicted  before  me^  by  the  oath  of 
A  M,  of  having  unlawfully  hunted  and  ranged  upon  the  lauds  of  the 
said  A  M,  in  the  parish  of  in  this  county,  and  was  adjudged  to  pay 
the  sum  of  three  dollars,  and  the  costs,  for  the  said  offence,  amount- 
ing to  cents.  You  are  therefore  hereby  required  to  levy  the  said 
8i\m  of  three  dollars  and  cents,  by  distress  and  sale  of  the  goods 
and  chattels  of  the  said  A  O,  proceeding  therein  as  the  law  directs; 
and  that  you  pay  the  said  sum  of  three  dollars,  when  levied,  to  the 
overseers  of  the  poor  of  the  district  of  for  the  use  of  the  poor 
of  the  said  district ;  and  that  you  make  return  of  this  warrant,  with  an 
account  of  what  yon  shall  have  done  therein,  to  me,  or  some  other 
justice  of  the  peace  for  this  county,  on  or  before  the  day  of 
next.    Given,  &c. 

(C)  Recognizance^  on  a  third  convictiom 

{The  fkenalty  must  be  for  thirty  doUara^  and  may  be  the  aame  as  form 
(jf)  under  title «  Recognizance,'  with  the  following  condition.) 

The  condition  of  the  above  recognizance  is  such,  that  whereas  the 
above  bound  A  O  hath  been  a  third  time  duly  convicted  before  me* 
a  justice,  &c  of  hunthig  on  the  lands  of  A  M,  without  a  license  first 
had  and  obtained  from  the  said  A  M  for  that  purpose ;  if,  therefore, 
the  said  A  ()  shall  be  of  good  behaviour  for  one  whole  year  from  the 
date  hereof,  then  the  above  obligation  to  be  void|  else  to  remain  in  full 
force. 

Acknowledged  before  me,  J  P. 

(Z))  Commitment  J  for  want  of  recognizance. 

coimty,  viz, 
To  constable,  and  to  the  keeper  of  the  jail  of  the  said  county. 

Whereas  A  O,  of,  &c.  hath  a  third  time  been  duly  convicted  before 
&c.  of  hunting  on  the  lands  of  A  M,  of^  8cc.  without  the  license  of  the 
said  A  M,  contrary  to  the  act  of  Assenibly  in  that  case  made  and  pro-* 
vided ;  and  the  said  A  O  being  now  reqidred  before  me  to  enter  into  a 
recognizance,  according  to  laWf  for  his  good  behaviour  for  one  whole 
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y«ar,  hath  refused  so  ta  do.  These  are,  therefore,  to  require  youj  the 
said  constable/ to  convey,  the  said  A  O  to  the  common  jail  of  this  coun- 
ty, and  deliver  him  to  the  keeper  thereof,  who  is  hereby  required  to 
keep  him  in  safe  custody,  until  he  shall  enter  into  a  recognizance,  with 
one  or  more  sufficient  sureties,  to  A  G,  governor  of  this  common- 
wealth, and  his  successors,  in  the  penalty  of  thirty  dollars,  for  his  good 
behaviour  for  one  whole  year  from  the  date  hereof,  or  until  the  ex- 
piration of  one  month,  or  until  he  shall  be  otherwise  dischai^ged  by 
due  course  of  law.     Given  under  my  hand  and  seal,  &c. 

(E)  JFarrant  for  killing  deer  at  unseasonable  periods.  ' 

to  wit. 
Whereas  information  hath  been  made  before  me,  J  P,  a  justice, 
Sec.  by  A  J,  that  A  (),  of,  Sec.  between  the  first  day  of  January  and  the 
first  day  of  August,  in  this  present  year,  did  hunt  and  kill  one  deer,  not 
being  his  own  tamed,  at  aforesaid,  contrary  to  the  act  of  Assenfi- 

bly  in  that  case  made  and  provided.     You  are,  &c^  (Conciude  as  in 

|C7*  The  judgment,  execution,  Sec.  may  be  varied,  as  directed  un- 
der form  (-^)  except  that  in  this  case,  where  the  conviction  is  On  the 
oath  of  the  informer,  the  penalty  must  be  directed  to  go  to  the  over- 
seers of  the  poor  of  tl\e  county^  tovmrda  leadening  the  county  levy, 

IC7*  The  foregoing  precedents  may  be  easily  altered  to  suit  the  of- 
fence of  fire-hunting 

Husband,  see  Wife. 

Ideots,  see  Lunatics. 

lMPBisoNMENT,8ee  Arrest,  Commitmekt. 

1mcj:st,  see  Marriage. 
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«  WHENEVER  it  shall  be  necessary  to  impress  any  property  for 
the  use  of  the  commonwealth,  it  shall  be  the  duty  of  the  officer  or  per- 
son who  impresses  the  same  to  apply  to  a  justice  of  the  peace  of  the 
county  wherein  the  property  shall  be  impressed,  who  shall  cause  the 
same  to  be  appraised  by  two  disinterested  respectable  house-keepers, 
sworn  for  that  purpose ;  and  if  the  property  so  impressed  be  totally 
destroyed  or  lost  in  the  service  of  the  commonwealth,  so  that  the 
same  cannot  be  returned  to  the  owner,  the  officer  or  person  who  im- 
pressed it  shall  so  certify.  Upon  the  owner  producing  such  appraise- 
ment and  certificate,  the  auditor  of  pubHc  accounts  is  authorised  and 
required  to  issue  a  wan-ant  for  the  amount  of  the  appraisement,  on  the 
treasurer,  who  is  directed  to  pay  the  same  out  of  any  monies  in  the 
treasury.  Should  the  property  impressed  be  restored  to  the  owner, 
nnd  he  should  conceive  it  had  been  injured  in  the  service  of  the  Gom- 
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Bnaawealthv  he  maf  » witlun  five  days  tbereafker,  call  on  the  same  per- 
sons who  first  valued  the  said  propeity,  if  to  be  found,  who  shall  be 
sworn  to  determine  the  value  at  the  time  the  same  was  restored  to  the 
owner  ;  otherwise^  any  justice  in  the  county  where  the  property  was 
impressed  may  cause  two  house^keepers  to  value  the  same  upon  oath 
as  aforesaid.  The  justice  or  justices,  as  the  case  may  be>  shall  certify 
to  the  auditor  of  public  accounts  such  first  and  second  valuation^  with 
their  true  date,  and  the  time  such  property  has  been  restored ;  who 
shall,  if  the  second  valuation  amount  to  a  less  sum  than  the  first,  issue 
a  warrant  for  the  difference,  to  be  paid  out  of  any  money  in  the  trea- 
sury. Provided  neverihelcsa.  That  in  all  second  valuations^  the  hire 
of  such  property  shall  be  taken  into  consideration  by  the  appraisers. 

If  it  shall  appear  that  such  property  has  been  injured  by  the  ofiicer 
or  person  who  impressed  it,  or  any  other  person,  whereby  the  com- 
monwealth has  flustained  an  injury,  it  ^shali  and  may  be  lawful  for  any 
attorney,  prosecuting  on  behalf  of  this  commonwealth  where  sugh 
person  reudes,  to  recover  the  said  damaj;es,  upon  motion  before  any 
court  of  record  >vithin  the  commonwealth,  ten  days  notice  thereof 
having  been  previously  given.  But  such  person  may,  if  required^ 
have  such  motion  tried  by  a  jury,  provided  he  will  not  delay  the  triaL 
'  See  2  Hev,  Codey  ch.  95,  p.  12 1. 

{A)  JFarrant  to  two  housekeepersy  to  appraise  proptrty 
impressed. 

county,  to  wit. 
ToABandCD. 

Whereas  E  S,  sheriff  of  this  county,  hath  this  day  given  informa- 
tion to  me,  J  P,  a  justice  of  the  peace  for  the  county  aforesaid,  that  he 
hath  impressed  one  horse  {describe  him)  the  property  of  F  H,  of  the 
said  county,  for  the  purpose  of  conveying  a  convict  from  the  jail  of 
to  the  penitentiary  {or  if  any  other  firofiertyy  or  for  any  otfier 
purfiose.  mention  it.)  These  are,  therefore,  to  require  you,  having  been 
first  duly  sworn  for  that  purpose  bt  fore  me,  or  some  other  justice  of 
the  peace  for  this  county,  truly  to  appraise  the  said  horse ;  and  the  va- 
luation so  made  to  return  to  the  said  F  H,  under  your  hands.  Gi- 
ven, &C, 

(B)  Appraisement  of  t/ie  housekeepers. 

We  A  B  Sc  C  D,  two  house-keepers  residing  in  the  county  of 
having  been  this  day  called  on,  pursuant  to  a  warrant  to  us  directed  by 
J  P,  to  appraise  a  certain  horse  (deacride  him)  the  property  of  F  H, 
of  the  said  county,  impressed  by  £  S,  for  the  purpose  of  conveying  a 
convict  from  the  jail  of  to  the  penitentiary  house  in  the  city  of 

Richmond,  having  been  first  duly  sworn  for  that  purpose>  do  appraise 
the  said  horse  to  the  sum  of  Given,  Sec. 
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(C)  Certificate  of  the  sheriff  or  officer. 

I  do  hereby  certify  that  a  certain  horse  {^describe  him)  belonging  le 
F  H,  of  the  county  of  impressed  by  me  for  the  purpose  of  con- 

veying a  convict  from  the  jail  of  to  the  penitentiary  house  in  the 

city  of  Richmond)  died  while  he  was  employed  in  the  said  service. 
Given,  &c. 

{D)  Certificate  of  the  first  valuers^  where  the  property  is 
supposed  to  have  been  injured. 

Whereas  F  H,  of  the  county  of  hath  this  day  produced  to  us 

A  B  and  C  D,  a  certain  horse  (describe  him)  which  was  impressed  by 
£  S>  sheriff  of  the  said  county,  for  the  purpose  of  conveying  a  con 
vict  from  the  jail  of  to  the  penitentiary  house  in  the  city  of 

Richmond,  and  which  horse  was  before  valued  by  us  to  the  sum  of 
and  we  having  been  again  called  on  by  the  said  F  H,  to  certify  the 
present  value  of  the  said  horsc>  in  consequence  of  the  injury  which  he 
has  sustained  in  the  service  of  the  commonwealth,  as  is  aJledged  by  ' 
the  said  F  H  ;  and  being  duly  swora  for  that  purpose,  are  of  opinion 
that  his  present  value  is  only  the  sum  of  Given  under  our  hands 

this  day  of  Sec. 

(E)  Warrant  for  a  second  valuation^  where  the  first  va- 
luers are  not  to  be  found. 

to  wit. 
To  J  L  and  M  O. 

Whereas  F  H»  of  the  said  county,  hath  this  day  complained  to  ine> 
J  P,  a  justice  of  the  peace  for  the  county  aforesaid^  that  a  certain 
horse  (de9cribe  him)  impressed  by  £  S,  sheriff  of  the  said  county,  for 
the  purpose  of  conveying  a  convict  from  the  jail  of  to  the  peni- 

tentiary house  in  the  city  of  Richmond,  and  formerly  appraised  by 
A  B  ami  C  D»  hath  been  injured  in  the  service  of  the  commonwealth, 
and  that  the  said  A  B  and  C  D  cannot  now  be  found,  to  re-value  the 
said  horse.  These  are,  therefore,  to  require  you,  having  been  first 
duly  sworn  for  that  purpose,  to  value  the  said  horse*;  and  his  present 
value  to  certify  to  me,  under  your  hands.    Given)  Sec. 

{F)  Second  valuation. 

We  J  L  and  M  O  have,  in  pursuance  of  a  warrant  to  us  directed  . 
by  J  P,  a  justice  of  the  peace  for  the  county  of  after 

having  been  first  duly  sworn  for  that  purpoAe,   vahied  a  certain 
horse  (de$cride  him)  belonging  to  F  H,  of  the  said  coun^,  which  was 
impressed  by  £  S,  sheriff  of  the  aaid  county,  for  the  purpose  of  con*, 
veying  a  prisoner  from  the  jail  of  to  the  penitentiaryi  and  are 

of^plnion  that  hi*  present  value  is  only.    Given^fcc. 
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^  f  Gf)  Certificate  of  the  justice. 

To  the  auditor  of  public  accounts. 

- 1  do  hereby  certify  that  a  certaiu  horse  (describe  him)  the  property 
of.  F  H,  of  the  couiity  of  was,  on  the  day  of  pur- 

suant to  my  warranty  to  A  B  and  C  D  directed,  valued  by.  tbem  at  the 
sum  of  that  the  said  hor$e  was  impressed  by  £  S,  sheriff  of  the 

said  county,  for  the  purpose,  Sec.  and  was  in  the  service  of  the  com- 
anonweaith  days,  when  he  was  restored  to  the  said  F  H,  and  wa* 

on  the  day  of  appraised  by  to  the  sum  of  Gi- 

ven, &c. 

ICT*  If  the  first  and  second  valuations  were  made  ia  pursuance  of 
.warrants  from  different  justices,  then  a  certificate  of  the  first  and  se- 
cond valuation  must  be  obtained  from  each  justice  separately. 
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/•  Indictment^  what.  IL  fFhat  offences  are  indictable. 
III.  fVithin  what  time  an  indictment  should  be  brought. 
IF.  Hew  far  several  offenders^  or  several  offences  y  may 
be  joined  in  one  indictment.  V.  Whether  the  grand 
jury  may  examine  witnesses  against  the  commonwealth. 
VI.  How  many  witnesses  are  requisite  for  an  indict- 
ment.  VII.  Whether  a  grand  jury  may  find  an  indict- 
ment specially.     VIII.  Form  of  an  indictment. 

I.  INDICTMENT,  WHAT. 

INDICTMENT  cometh  from  \\nxi  French  word  enditevy  and  signi- 
fies in  law,  an  accusation  found  by  an  inquest  of  twelve  or  more,  upon 
their  oath,  and  as  the  apt^eal  is  ever  the  suit  of  Jthe  party^^so  the  in- 
dictment is  always  the  suit  of  the  commonwealth,  and,  4(t\\.  were,  its 
declaration ;  and  the  party  who  prosecutes  it  is  a  good  witness  to 
prove  it.  And  when  such  accusation  ts  found  l^y  a  grand  jury,  with- 
out any  bill  brought  before  them,  an,d  afterwards  reduced  to  a  form- 
ed indictment,  it  is  called  2l  presentment  ;  and  when  it  is  found  by  ju- 
rors  returned  to  inquire  of  that  particular  offence  otily,  which  is  in- 
dicted^ it  b  properly  called  ^n  mqvmtion..    1  Inst.  1 26.     2  Ham,  309. 
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II.   WHAT  OFFENCE*  ARE  INPICTABLE. 

There  can  be  no  doubt,  but  that  all  capital  crimes  whatsoever,  and 
also  all  kinds  of  inferior  crimes  of  a  public  nature,  as  misprisions,  con* 
tempts,  disturbances  of  thd  peace,  oppressions,  and  all  other  misde- 
meanors whatsoever,  of  a  public  evil  example  against  the  common  law^ 
may  be  indicted  ;  but  no  injuries  of  a  ptivale  nature,  unless  they  some* 
Yiiy  concern  the  commonwealth.     2  Haw.  5«  10. 

Also,  it  seems  to  be  a  good  general  ground,  that  wherever  a  statute 
prohibits  a  matter  of  a  public  grievance  to  the  Ubeides  and  security  of 
a  citizen,  or  commands  a  matter  of  public  convenience,  a^  the  repair- 
ing of  the  common  streets  of  a  town  ;  an  offendtrr  a^^alnbt  such  sutute 
is  punishable,  not  only  at  the  suit  of  the  party  grievecl,  but  also  by  way 
of  indictment  for  his  contempt  of  the  statute,  unless  such  method  ol 
proceeding  do  manifestly  appear  to  be  excluded  by  it.  Yt^t  if  ihc  party 
offending  hath  been  fined  to  the  commonweahli  in  the  action  braught 
by  the  party  (as  it  is  said  that  he  may  in  every  action  ipr  doing  a  thing 
prohibited  by  statute)  it  seeips  questionable,  whether  he  may  aiterr 
wards  be  indicted,  because  that  would  make  him  liable  to  a  second 
fine  for  the  same  offence.     2/]&w.  210. 

But  if  a  statute  extend  only  to  firrvate  persons,  or  if  it  extend  to  all 
persons^in  general,  but  chiefly  cono$;rn  disputes  of  a  private  nature, 
as  those  relating  to  distresses  made  by  lords  on  their  tenants ;  it  is  said 
that  offences  against  such  statute  will  hardly  bear  an  indictment. 
2Haw  211. 

Also,  where  ^  statute  make^  a  n^w  offence,  and  appoints  a  particular 
method  of  proceeding,  without  mentiortipg  an  indictment,  it  seemeth 
to  be  settled  at  this  <}ay,  that  k  will  not  maintain  an  indictment. 
2fiirw,  211.     5^679. 

But  lord  ^Ta/r  distiniguiahes  upon  this,  and  says,  that  if  a  statute  pror 
hil^t  any  act  to  be  done,  and  by  a  Bubstantive  clause  gives  a  recovery 
by  action  of  d^bt>  biNv  plaint^,  or  inlbrmation,  but  mentions  not  an  in- 
dictment ;  the  party  may  be  indicted  upon  the  firohibitory  clause^  and 
thereupon  fined,  but  not  to  recover  the  penalty  ;  but  then  it  seems 
the  fine  ought  not  to  exceed  the  penalty;  but  if  the  act  be  not  pro- 
hibitory, but  only  that  if  any  person  shaU  do  such  a  thing,  he  shall 
forfeit  so  much,  to  be  recovei^d  by  action  of  debt;  bill,  plaint,  or  infor- 
mation, then  he  cannot  be  indicted  for  it,  but  the  proceeding  must 
jbe  by  action,  bill,  plaint,  or  information.     2  H.  H.  \7\. 

Also,  where  a  statute  adds  a  further  penalty  to  an  offence,  prohibit- 
ed by  the  common  law.  There  can  be  no  doubt  but  that  the  offender 
may  be  still  indicted,  if  the  prosecutor  thinks  fit,  at  common  law  ;  and 
\f  the  indictpient  for'such  offence  conclude,  against  the  form  of  the  sta- 
tute^ and  cannot  be  made  good  as  an  mdictment  upon  the  statute,  it 
seems  to  be  now  settled,  that  it  may  be  maintained  as  an  indictment  ^t 
conimonlaw.     2Afow.  211. 

A  fact  amounting  to  a  felony  is  not  indictable  as  a  trespass.  /-. 
Raijm.TXt. 
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^III.  WITHIN  WHAT  TIME  AN  INDICTMENT  SHOULD 
BE  BROUGHT. 

*  All  actioDSi  suits,  bills,  indictments, or  Informationsy  which  shall  be 
had,  brought,  sued,  or  exhibited  upon  any  penal  law,  where  the  pu- 
nishmeot  to  be  inflicted  upon  the  offender,  on  conviction^  shall  neither 
be  death  nor  imprisonment  in  the  jail  and  penitentiary  house,  shall  hie 
had,  brought,  sued,  exhibited,  or  moved,  within  one  year  next  after  the 
pfifence  committed,  and  not  after ;  except  where  a  longer  or  shorter 
time  for  the  commencement  of  such  suit,  or  prosecution,  is  or  shall  be 
fixed  by  law.'     2  Hev.  Codcy  p.  80,  sect.  2. 

^  Every  indictment  or  Lnformation  for  perjury,  subornation  of  per* 
jury,  or  such  forgeries  or  publications  thereof,  as  may  not  be  punish-* 
able  by  death,  or  imprisonment  in  the  jail  or  penitentiary  house,  shall 
be  exhibited  or  moved  within  three  years  next  after  the  time  of  com- 
mitting the  offence,  and  not  afler.    Ibid.  sect.  3. 

IV.  HOW  FAR  SEVERAL  OFFENDERS  MAY  BE  JOINED 
IN  ONE  INDICTMENT. 

1.  If  there  be  one  offender^  and  several  offences  committed  by  him, 
as  burglary  and  larceny,  they  may  be  contained  in  one  indictment. 
2  H.  H.  173. 

*  In  the  case  oXK.  and  Clendony  there  was  an  indictment  setting  forth 
that  the  defendant  made  an  assault  upon  Sarah  Beatrnff  and  E&zaheth 
Coofier;  and  did  them  beat,  wound,  and  evil  intreat.  After  verdict  it 
was  moved,  in  arrest  of  judgment,  that  these  were  two  distinct  offences^ 
and  therefore  could  not  be  kid  in  the  same  indictment;  and  of  that' 
opinion  was  the  court,  and  the  judgment  was  arrested.  Stra.  870. 
^CJ*  But. this  case  has  since  been  denied  to  be  law.  See  2  Burr.  984. 

2.  If  there  be  several  offenders  that  commit  the  same  ^^^rr,  though 
Jn  law  they  are  several  offences,  in  relation  to  the  several  offenders^ 
yet  they  may  be  joined  in  one  indictment ;  as  if  several  commit  a  rob- 
bery, or  burglary,  or  murder.     2  H,  H,  173. 

3.  And  so  it  is,  though  the  offences  are  of  several  degree^^  but  de- 
pendent one  upon  another,  as  the  principal  in  the  first  degree,  and  the 
principal  in  the  second  degree,  to  wit,  present,  aiding  and  abetting  the 
principal,  and  accessory  before  or  after.    2  /f.  ff.  173.  ^  . 

4.  Also  several  persons  may  be  indicted  in  the  same  indictment  for 
several  offences  of  the  sqme  rmture,  as  for  keeping  disorderly  houses ; 
but  the  indictment  ought  to  set  forth  that  they  severally  did  so,  2  H. 
n.  173, 

And  this  is  only  to  be  understood  where  the  offences  may  be  joint, 
as  in  extordon,  maintenance,  receiving  stolen  goods,  and  the  like ; 
and  not  where  the  offence  is  a  separate  act  in  each,  as  in  the  case  of 
£  against  Pli6p9  af»d  others.  ^  were  incficted  in  one  iftdktment 
hrfieiyury;  and  four  of  them  pleading,  were  cenvieted,  it  was  moved^ 
ID  arrest  0^  judgment,  that  the  crime  of  perjury  is,  in  its  nature,  seve<* 
nd,  and  two  eannot  be  indicted  together.  And  by  the  court,  there 
may  be  great  inconveniendes  if  this  is  allowed }  one  may  be  desirous 
to  have  certkrmi^  afid  the  other  not ;  the  jury  on  the  trial  of  all  may         j 
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apply  evidence  to  all  that  is  but  evidence  against  one.  AnB  they  cited 
a  case,  T.  6  An,  Q.  against  Hodgson  and  others,  where  two  were  in- 
dicted for  being  scolds,  and  compared  to  barratry,  and  it  wa^  held  not 
to  lie.    And  in  the  principal  case  judgment  was  arrested.     Str,  921. 

In  like  manner,  K,  against  Weston  and  others.  There  was  an  in- 
dictment against  six  jointly  and  severally  for  exereising  a  trade ;  and 
quashed,  beckuse  there  ought  to  be  distinct  indictments.  Sira,  623. 
See  4  Burr,  2046. 5.  P, 

But  an  indictment  will  lie  against  several  for  publicly  singing,  in 
the   street,  libellous  songs,  reflecting  on  the  ^  prosecutor's  son  and 
'  daughter.   2  jparr.  980. 

5.  Larcenies  committed  of  several  things,  though  at  several  times^  and 
Jrom  eeverai  fiersonsy  may  be  joined  in  one  indictment.    2  H,  HA  73. 

V.  WHETHER  THE  GRAND  JURY  MAY  EXAMINE  WIT- 
NESSES  AGAINST  THE  COMMONWEALTH. 

I^rd  Hale  says  that  the  grand  jury  ought  only  to  hear  the  evidence 
for  the  commonwealth,  and  in  case  there  be  firobable  evidence,  they 
ought  to  lind  the  bill,  because  it  is  but  an  accusation,  and  the  party  is 
to  be  put  on  his  trial  afterwards.     2  H,  H  157. 

Which  doctrine  is  also  laid  down  by  chief  justice  Pemhertony  in  the 
case  of  the  earl  of  Shaftsbury,     St.  Tr.  vol.  3,  p.  415. 

But  the  learned  editor  of  Hale's  IBstoryy  observes  upon  this,  that 
sir  John  Hawles^  in  his  remarks  upon  the  said  case  {St.  Tr.  vol.  4,  p. 
183)  unanswerably  shews,  that  a  grand  jury  ought  to  have  the  same 
persuasion  of  the  truth  of  the  indictment  as  a  petty  jury^r  a  coroner's 
inquest ;  for  they  are  sworn  to  present  the  truth,  and  nothing  but  the 
truth.    Sec  2  Hal^,  157,  note  (a.)     ' 

And  lord  Coke  says,  that  seeing  indictments  are  the  foundation  of  all, 
and  are  commonly  found  in  the  absence  of  the  party  accused,  it  is  ne- 
cessary there  should  be  substantial  proof.    3  Inst.  25. 

VL  HOW  MANY  WITNESSES  ARE  REQUISITE  TO  AN 
INDICTMENT. 

An  indictment  may  be  found  upon  the.  oath  of  one  witness  only, 
unless  it  be  for  high  treason,  which  requires  two  witnesses.  (2  Haw, 
256.)  And  unless  in  any  instance  it  be  otherwise  specially  directed 
by  act  of  Assembly.    See '  Ta^^lSOn.' 

VIL  WHETHER  THE  GRAND  JURY  MAY  FIND  AN  IN- 
DICTMENT SPECIALLY. 

.  It  seems  to  be  generally  agreed,  that  the  grand  jury  may  not  find 
part  of  an  indictment  to  be  true,  and  part  false;  but  must  either  find 
a  true  UIl,  or  ignoramus  for  the  whde ;  and^hat  if  they  take  upon  them 
to  find  it  specially,  or  conditionally,  or  to  be  true  for  part  only,  and  noi 
for  the  rest,  the  whole  is  void,  and  the  party  cannot  be  tried  upoh  it, 
but  ought  to  be  indicted  anew*    2  Havf.  210* 
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In  order  to  ufuierstand  thU  matter  rightly,  it  is  judged  I'equisite, 
first,  to  insert  the  entire  form  of  an  indictment,  and  then  to  take  it  in 
pieces,  and  explain  the  several  ^larts  of  it  in  their  order. 

The  instance  which  is  chosen  is  on  the^  statute  of  stabbing.  1  Jat^ 
C.8. 

The  cafition  of  the  indictment  is  no  part  of  the  indictment  itself,  but 
is  the  style  or  preamble,  or  return  that  is  inade  from  an  inferior  court 
to  a  superior,  from  whence  a  certiorari  issues  to  remove ;  or  when  the 
whole  record  is  made  up  in  ibrm.     2  H.  H,  \  66. 

NoTB.  The  following  indictment  is  founded  on  a  statute  which  is 
not  in  force  in  this  country.  It  will,  however,  equally  elucidate 
the  doarine  of  indictments,  and  is  given  merely  ibr  example.  It 
is  humbly  submitted  whether  the  words  included  thus  [  ]  may  not 
now  be  omitted,  on  the  authority  of  the  laws  adduced  in  support  o£ 
that  opinion.  But  I  give  it  merely  as  an  opinion,  and  would  by  no 
means  wish  the  profession  to  depart  from  precedents  long  settled  and 
grown  venerable  by  antiquity,  without  some  further  and  better  war-* 
rant  for  such  departure. 

The  cafition  of  an  indictment  runs  thus  :. 

county  r  to  wit^ 
The  jurors  for  the  commonwealth,  for  the  body  of  the  county  oF 
upon  their  oath,  do  present.  That  Jofm  Armstrong  late  of  ^p- 
plebt/j  in  the  county  aforesaid,  yeoman,  [not  having  God  before  his 
eyes,  but  being  moved  and  seduced  by  the  instigation  of  the  devil]  ou 
the  thirtieth  day  of  March,  in  the  year  of  our  Lord  at  the  hour 

of  nine  in  the  afterpoon  of  the  same  day  [with  force  and  arms]  at  ^/i- 
fiie&y  aforesaid,  in  the  county  aforesaid,  and  within  the  jurisdiction  q% 
the  district  court  aforesaid,  in.  and  upon  one  George  Harrison  [in  the 
peace  of  God  and  of  the  said  commonwealth]  then  and  there  being 
(the  aforesaid  George  Harrison  not  having  any  weapon  then  drawn,  nor 
the  aforesaid  George  Harrison  having  first  stricken  the  said  Jo/m  Arm- 
strong) feloniously  did  make  an  assault,  and  that  the  aforesaid  John 
Armstrong,  with  a  ceitain  drawn  sword  [of  the  value  of  five  sliillingij] 
which  he  the  said  John  Armstrong  in  his  right  hand  then  and  there  had 
and  held,  the  said  George  Harrison  in  and  upon  the  right  side  of  the 
belly,. near  the  short  ribs  of  him  the  said  George  Harrison  (the  afore- 
said George  Harrisori,  as  is  aforesaid,  then  and  there  not  having  any 
weapon  drawn,  nor  the  aforesaid  George  Harrison  then  and  there  hav- 
ing first  stricken  the  said  Joftn  Armstrong)  ihtn  and  there  feloniously 
did  stab  and  thrust,  giving  unto  the  said  George  Harrison  then  and 
there,  with  the  swor4  aforesaid,  in  form  aforesaid,  in  und  upon  the 
right  ade  of  the  belly,  near  the  short  ribs  of  him  the  said  George  Har~ 
^  rison^  one  mortal  wound  of  the  breadth  of  one  inch,  and  of  the  depth  o  / 
nine  inches ;  of  which  said  mortiU  wound,  he  the  said  George  Harrison 
then  and  there  instantly  di«:d,  and  so  the  jurors  aforesaid,  upon  iheiv 
oath  aforesaid,  do  say,  that  the  said  John  Armstrong  him  the  said 
Gjsorge  Harrison^  on  the  aforesaid  thirtieth  day  of  March,  in  the  ycai 
aforesaid,  at  Appleby  aforesaid,  in  the  county  aforesaid,  in  manner  anrf 
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farm  afore^aidi  feloBiOUBly  did  kill ;  ag^ainst  the  peace  and  8igRit3r  of 
the  commonwealth,  and  against  the  form  of  the  statute  in  such  case 
made  and  provided. 

The  following  are  the  substantial  parts  of  the  body  of  an 

indictment. 

1  hat  late  of  [in  the  county  aforesaid,  yeoman.] 

I'he  name  of  the  party  indicted  regularly  ought  to  be  inserted,  and  in-^ 
i>ened  tiaily  in  every  indictment.    2  H.  H,  \75. 

But  the  inhabitants  of  a  parish  may  be  indicted  for  not  repairing 
the  highway,  although  no  person  is  particularly  named.  Wood,  bp  4. 
c.  5. 

It  is  said  that  no  person  indicted  can  take  advantage  of  a  mistaken 
surname  in  the  indictment,  notwithstanding  such  surname  has  no 
manner  of  affinity  ^th  its  true  one,  and  he  was  never  known  by  it. 
2  Haw.  230,  I,  2,  3,     2  If.  H.  176. 

But  the  mistake  of  the  christian  name  is  pleadable,  and  the  party 
shall  be  dismissed  from  that  indictment.    Ihid, 

But  the  safest  way  is  to  allow  his  plea  of  rtdrnfmer,  both  as  to  his 
surname  and  as  to  his  christian  name,  for  he  that  pleads  mUnomer  of 
either  must  in  the  same  plea  set  forth  what  his  true  name  is,  and  then 
he  concludes  himself,  and  if  the  grand  jury  be  not  discharged,  the  in- 
dictment may  presently  be  amended  by  the  grand  jury,  and  returned 
according  to  the  name  he  gives  himself.    Ibid. 

Also,  an  indictment  naming  the  defendant  by  two  christian  names 
is  not  good.     L,  Raym.  562. 

If  the  county  is  in  the  margin,  and  the  indictment  sets  forth  the 
fact  to  be  done  at  such  a  place,  in  the  county  qfirreaaid^  it  is  good,  ibr 
it  refers  to  the  county  in  the  margin ;  but  if  there  be  two  counties 
named,  one  in  the  margin,  and  another  in  the  addition  of  any  party, 
or  in  the  recital  of  an  act  of  parliament,  the  fact  laid  at  such  a  place  in 
the  county  aforesaid  vitiates  the  indictment,  because  two  coimtieaare 
named  before,  and  therpfore  it  is  unceitain  to  which  it  refers.  Crown 
Vir,  115,  116. 

But  although  the  defendant  be  indicted  by  a  wrong  name  or  addition, 
or  with  no  addition,  yet  if  he  appear,  and  plead  not  guilty,  vdthout 
taking  advantage  of  that  defect,  he  shall  never  alledge  the  rrdgnomer, 
or  want  of  addition,  to  stop  his  trial  or  judgment ;  for  by  such  his  ap- 
pearance, and  pleading  to  issue,  the  indictment  is  affirmed,  and  the 
misnomer  or  want  of  addition  salved.     2  H,  H,  176. 

And  if  several  persons  be  indicted  for  one  offence,  misnomer ,  or  want 
of  ad<Ution  of  one,  quashed  the  indictment  only  against  him,  and  the 
rest  shall  be  put  to  answer ;  for  they  are,  in  law,  as  several  indict- 
ments.   IHd.  177. 

Xot  fUrving  God  before  hU  eyee^  hut  being  moved  and  seduced  by  the 
instigation  of  the  devil... ..I  do  not  fiY)d  it  asserted  by  any  authority,  that 
these  words  are  necessary  in  an  indictment.  On  the  thirtieth  day  of 
March,  in  the  year  q/;....No  indictment  can  be  good,  without  precisely 
shewing  a  certain  <%  of  the  material  facts  aHedged  in  it.  2  Baw, 
"^2^ 
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And  if'ibc  olbiice  be  dooe  in  the  nightt  before  midniglit,  the  in- 
dictment shall  suppose  it  to  be  done  in  the  day  before ;  and  if  it  hap- 
pen after  midnight^  then  it  must  say  it  was  dcHie  that  day  after.  Lgmd. 
492. 

And  although  the  day  be  inserted,  yet  if  the  year  is  not  inserted, 
the  indictment  is  insufficient.    2  H,  H.  177. 

But  where  an  indictment  charges  a  man  with  a  bare  omission^  as  the 
not  scouring  such  a  ditch,  it  is  said  that  it  needs  not  shew  any  time. 
2^flw.236. 

And  if  it  say,  on  such  a  day  last  past,  without  shewing  in  what 
year,  that  is  good  enough ;  for  the  certainty  inay  be  found  out  by  the 
»tile  of  the  session.    Limb,  49 1 . 

But  though  the  day  of  the  year  be  mistaken  in  the  indictment,  yet 
If  the  offence  were  cpmmitted  in  the  same  county,  though  at  another 
time,  the  offender  ought  to  be  found  guilty:  but  then  it  may  here- 
quisite,  if  any  escheat  or  forfeiture  of  land  be  conceived  in  the  case> 
for  the  petit  jury  to  find  the  true  time  of  the  offence  committed ;  and 
therefore  it  is  best  in  the  indictment  to  set  down  the  time  as  truly  as 
can  be,  though  it  be  not  of  absolute  necessity  to  the  defendant's  con- 
viction.   2  H.  H.  179. 

And  this  the  rather,  because  the  jury  are  to  find  the  indictment  upon 
their  oaths.    Da/^,  c.  184. 

Upon  which  ground,  namely,  because  the  jury  are  sworn  to  pre- 
sent the  truth,  it  is  best  to  lay  all  the  ftcta  in  the  indictment  as  near  to 
the  truth  as  may  be. 

jit  the  hour  of  nine  in  the  afternoon  of  the  9ame  dtty.„.,lt  is  not  neces* 
sary  to  mentioh  the  hour  in  an  indictment,  except  for  burglary.  2 
Haw.  235. 

With  force  and  ormt....  JThese  words  are  not  now  neoesaary.  1  Rev, 
Code,  p.  105,  sect.  22. 

But  yet,  where  such  words  are  proper  and  pcrtiiient,  it  is  safe  and 
adviseable  to  insert  them,  if  it  be  to  no  other  purpose  than  to  aggra- 
vate the  offence.     3  Haw^  242. 

^t  ^pfileby  afin-emd'i  in  the  county  «/^eMH/.....No  indictment  ean  be 
good,  without  expressly  shewing  aome  filace  wherein  the  offence  wa^ 
committed,  which  must  appear  to  have  been  within  the  jurisdiction  of 
the  court.    Md,  236. 

But  a  mistake  in  the  place  will  not  be  material  upon  the  evidence, 
on  not  guilty  pleaded,  if  the  feet  be  proved  at  some  other  place  in  the 
same  county.    Ibid.  237, 

And  it  is  not  sufficient  that  the  county  be  expressed  in  themargiti, 
but  the  vill  where  the  offence  was  committed  roust  be  alledged  to  be 
in  the  county  named  in  the  margin,  or,  in  the  county  qfbreaeUdj  which 
seems  to  be  sufficient  where  but  one  county  is  named  before,  but  to  be 
uncertain  where  a  county  is  named  in  the  body  of  the  indictment,  dif- 
ferent from  that  in  the  margm.  (Ibid.  220.  21LH.  180.)  But  the 
vill,  parish,  &c.  need  not  now  be  named.  1  Rev.  Codcj  p.  105,  sect. 
23. 

In  and  u/ion  one  Oeorge  AErm^n..... Wherever  the  person  injured  be 
known. to  the  jurors,  his  name  ought  to  be  put  in  the  indictment 
2  Haw.  232. 
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But  if  they  iuu>w  not  his  name^  an  indictment  for  the  launler  of  a 
person  unkaown,  or  for  stealing  the  goods  of  a  person  unknown,  k 
good.    2  H.H.  IH\. 

Also,  there  is  no  need  of  an  addition  of  the  person  upon  whom  the 
offence  is  committed,  unless  there  be  a  plurality  of  persons  of  the  same 
name  ;  neither  is  it  essential  to  the  indictment,  though  sometimes  it 
may  be  convenient  £or  distinction  sake  to  add  it.     I6id.  182. 

In  (he  /leace  ofGod^  and  of  the  commoawealthy  then  and  t/iere  dein^.^ 
Tt  is  usual  to  aUedfi:e  this,  but  not  necessary,  and  possibly  not  true,  for 
he  might  be  breaking;  the  peace  at  the  time.    Ihid*  186. 

The  aforesaid  George  Harrison,  not 'iiaving  any  wea/ion  t/ien  drawn ^ 
nor  the  aforesaid  George  HarrUon  having  fir9i  atrieken  the  said  John 
•Armstrong An  indict ment,  grounded  upon  an  offence  made  by  sta- 
tute, must  by  express  vvords  bring  the  offence  within  the  substantial 
description  made  in  the  statKte ;  and  those  circumstances  mentioned 
in  the  stotute  to  make  up  the  offence  shall  not  be  supplied  by  the  ge- 
neral conclusion,  against  r he  form  of  the  statute,     Ihid,  170. 

And  so  it  is,  if  a  statute  oust  clergy  in  certain  cases,  as  ^murder  qf 
malice  forethouglU^  robbery  in  or  near  the  highway,  though  tbe4>ffence8 
themselves  were  at  common  law,  yet  because  at  common  law  within 
^'IciYf  1  they  shall  not  be  ousted  of  clergy,  though  convicted,  unless 
the  circumstances,  as  of  ntalice  Jbret/ioughctf  or  near  the  highway^  be . 
expressed  in  the  indictment.     lind.  170. 

But  thereis  no  necessttyin  an  indictment  on  a  public  statute,  to  re- 
cite such  statute ;  for  the  judges  are  bound,  ejc  officio^  to  take  notice  of 
all  public  statutes.     2  Haw,  24S* 

Yet  if  the  prosecutor  take  upon  him  to  recite  it,  and  materially  vary 
from  a  substantial  part  of  the  purview  of  the  statute,  and  conclude» 
against  the  Jbrm  of  the  statute  a/bresaid^  he  vitiates  the  indictment. 
Idid.  246. 
4h>,  the  misrecital  of  the  title  of  a  statute  is  fatal    Ihid.  247. 

Feloniousiy  did  make  an  assault There  are  several  words  of  art 

which  the  law  hath  appropriated  for  the  descriplion  of  the  offence, 
which  no  circumlocution  will  supply ;  rs  feloniously^  in  the  indictment 
of  any  fekmy;  (ntrgkiriouslyy  in  an  indictment  of  burglary  >>  and  the 
Jike.     2  H,  H.IM. 

And  if  a  man  be  indicted  that  he  stole^  and  it  is  not  said  felonioualyy 
this  indictment  imports  but  a  trespass.    Ibid.  1 73. 

lPlth.a  certain  drawn  sword Yet  if  the  party  were  killed  with  ano- 
ther weapon,  it  maintains  the  indictment ;  but  if  it  were  with  another 
kind  of  death,  .as  poisoning,  or  strangling,  it  doth  not  mainuin.tbe  in- 
dictment upon  evidence.     Mid.  1 85. 

Of  the  value  of  five  s/ullings...,At  was  formerly  necessary  to  set  forth 
the  value  of  the  instrument,  because  it  was  forfeited  as  a  deodand, 
{Md,)    But  it  is  now  grown  obsolete.    See  DsonANn. 

IVhich  he  the  said  John  Armstrong  in  Ids  right  hand  then  and  there 
hadandheld It  must  shew  in  what  hand  he  held  his  sword.     Ibid. 

In  and  ufion  the  right  side  of  the  belly^  near  the  short  ribs  of  the  said 

George  Harnson There  must  be  a  certtunty  of  the  offence  commit- 

^etl,  and  nothing  material  shall  be  taken  by  intendment  or  implication ; 
but  the  special  manner  of  the  whole  fact  ought  to  be  set  forth  with 
$         ertainty.     2  Ha-.v.  2!25,  227. 
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And  therefoi^  in  the  case  of  murder,  it  ouf^ht  to  8h6#  in  what  part 
of  the  body  the  person  was  wounded :  and  therefore  if  it  be  on  hia 
arm,  or  hand,  or  aide,  Without  saying  whether  right  or  left,  it  is  not 
good.     %H.H,\B5. 

If  theft  be  alledged  in  any  thing;,  the  indictment  must  set  forth  the 
value  of  the  thing  stolen;  that  it  may  api^ear  whether  it  be  grand  or 
petit  larceny.    Md,  \SS. 

In  like  manner,  an  indictment  that  the  defendant  took  and  carried 
away  such  a  person's  goods  and  chattels,  without  shewing  what  is  cer- 
tain«  as  one  horse,  one  cow,  is  not  good.     lind,  182. 

An  indictment  that  the  defendant  is  a  common  highwayman^  a  Com^ 
mon  defamer,  a  common  disturber  of  the  peace,  and  the  like,  is  not 
good ;  because  it  is  too  general,  and  contains  not  the  particular  mat* 
ter  wherein  the  offence  was  committed.    Ilndi 

In  like  manner,  an  indictment  for  divers  scandalous  threatnitiga,  aild 
contemptuous  words,  spoken  of  a  justice  of  the  peace,  is  not  good,  but 
ought  to  set  forth  the  words  in  spedal.     Str,  699« 

An  indictment  for  disobeying  an  order  of  justices  must  find^  posi* 
ttvely,  that  such  an  order  was  made,  and  not  by  way  of  recital,  that 
wA^^a« -i— — .     L,  Faym,  \S6S. 

Then  and  there  felofiieusly  did  »tab  and  thrust. ,„ln  an  indictment  it  ia 
best,  and  often  necessary,  to  repeat  the  time  and  place,  to  the  several 
parts  of  the  fact.     2  H.H.ITB, 

Thus,  in  an  indictment  of  murder  or  manslaughter,  as  well  the  day 
and  place  of  the  stroke,  or  other  act  done,  as  of  the  death,  must  be  ex« 
pressed ;  the  former,  because  the  escheat  or  forfeiture  of  lands  related 
thereto ;  the  hitter,  because  it  must  appear  that  the  death  was  within 
the  year  and  day  after  the  stroke.     lind,  179. 

One  fiiortai  wouHd^  of  the  breadth  of  one  ineh^  and  of  the  defith  qf  mnt 
inrAe«.... Regularly  the  length  and  depth  of  the  wound  is  to  be  shewed ; 
but  this  is  not  necessary  in  all  cases,  as  namely,  where  a  limb  is  cut 
off;  so  it  may  be  also  a  dry  blow.     Ibid,  186 

But  though  the  manner  and  place  of  the  hurt,  and  its  nature^  ba 
requisite  us  to  the  formality  of  the  indictment,  and  \\  is  fit  to  be  done 
as  near  the  truth  as  may  be,  yet  if  upon  evidence  it  appear  to  be  ano- 
ther kind  of  wound,  in  another  place,  if  the  party  died  of  it,  it  is  suffix 
tient  to  maintain  the  indictment.     Ibid, 

Against  the  peace^  (?'c.....The  conclusion  of  all  indictments  in  thii 
commonwealth  is,  against  the  peace  and  dignity  of  the  commonwealth* 
Const,  Virg.  art.  18. 

Jind  against  the  form  of  the  statute  in  such  case  made  and  firovtded,.,.i 
Regularly,  if  a  statute  only  make  an  offeree,  or  alter  an  offence  from 
one  crime  to  another^  as  making  a  bare  misdemeanor  to  l>ecome  a 
felony,  the  indictment  for  such  new  made  offence  at  eommo^  laW 
must  conclude,  against  the  form  of  the  statute^^  or  otherwise  it  is  insuA* 
cient.    ^H,H,  192. 

But  if  a  man  be  mdicted  for  an  offence,  whicli  Wils  at  conimofi  law^ 
and  concludes,  ag»nst  the  form  of  the  statute,  but  in  truth  it  is  not 
brought  by  the  indictment  within  the  statute,  it  shall  be  quashed,  and 
the  party  shaU  not  be  put  to  answer  if  as  an  offence  at  common  Ia#« 
ilW.17l. 
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And  if  an  offence  were  felonj  at  common  taw,  but  a  special  act  of 
Assembly  oust  the  offender  of  some  benefit  that  the  common  law  aU 
lowed  him,  when  certain  circumstances  are  in  the  fact ;  though,  the 
body  of  such  indictment  must  express  those  circumstancesi  according 
as  they  are  prescribed  in  the  statute,  yet  the  indictment  need  not  con- 
clude, against  the  form  of  the  statute.  Thus  on  the  statute  of  the 
S  £L  c.  4.  in  case  of  pick-pockets,  the  body  of  the  indictment  must 
bring  them  within  the  express  purview  of  the  statute,  or  otbervrise 
they  shall  have  the  benefit  of  clergy ;  but  it  need  not  conclude,  against 
the  form  of  the  statute,  neither  is  it  usual  in  such  cases,  for  it  was^ 
felony  before,  and  the  statute  doth  not  give  a  new  punishment,  nor 
make  it  to  be  a  crime  of  another  nature,  but  only  takes  away  clergy. 
But  yet,  if  it  should  conclude  in  such  case,  against  the  form  of  the 
statute,  it  would  not  vitiate  the  indictment,  but  would  be  only  sur- 
plusage.    2  H.  H.  190. 

If  an  act  of  Assembly  making  an  offence  be  but  temporary,  and 
made  perpetual  by  another  statute,  the  indictment  concluding  against 
the  form  of  the  «te/u/r  is  good.     Ibid.  173. 

If  the  former  statute  be  discontinued,  and  revived  by  another  sta- 
tute, the  best  way  is  to  conclude,  against  the  form  of  4he  ff/a^u/» ; 
though  there  isa  good  opinion,  that  it  is  good  enough  to  conclude 
against  the  form  of  the  fii-st  statute,     llnd. 

If  one  statute  be  relative  to  another,  as  where  the  former  makes 
the  offence^the  latter  adds  a  penalty ;  the  indietmem  ought  to  conclude, 
against  the  Jk>rm  of  the  statutes.    Ibid. 

Condition  of  a  recognizance  to  prefer  a  bill  of  indtctment. 

{The  penalty  may  be  the  same  as  fftrm  {Ay  tuidor  title  Recogni- 
zance 

The  condition  of  this  recognizance  is  such,  that  if  the  above  bound 
A  J  shall  personally  appear  at  the  next  court  to  be  holden  at 
for  8cc.  and  then  and  there  prefer  a  bill  of  indictment  against  A  O,  late 
of  yeoman,  for  the  felonious  taking  and  carrying  away  of 

the  property  of  and  shall  then  and  there  gjve  evidence  concern- 

ing the  same,  to  the  jurors  who  shall  inquire  thereof,  on  the  part  of 
the  commonwealth.  And  in  case  the  same  be  found  a  true  bill,  then, 
if  the  said  A  J  sliall  personally  appear  before  the  jurors,  Who  shall  pass 
upon  the  trial  of  the  said  A  O,  and  giv6  evidence  upon  the  same  in- 
dictment, and  not  depart  without  leave  of  the  court,  then  this  recogni- 
zance to  be  void. 


i 


Condition  (fa  recognizance  to  answer  to  an  indictment. 

{For  the  fienalty^  Bee  form  {A)  ////<?  Recognizance. 
The  condition  of  this  recognizance  is  such,  that  if  the  above  bound 
A  O  shall  personally  appear  at  the  next  court,  to  be  holden  at 
for  Sec  then  and  there  to  answer  tc  an  indictment  to  be  preferred  agunst 
him,  by  A  J,  of  yeoman,  for  assaulting  and  beating  him  the 

said  A  J,  and  not  to  depart  Without  leave  of  the  court,  then  this  recogni- 
zance to  be  void. 


Digitized  by 


Google 


INFANTS. 


I.  BY  an  infiant)  or  minor^  is  meant  any  one  whois.under  the  agf 
of  twcDty-one  years.     I  Inst,  2, 

3.  It  is  said,  generally,  that  those  who  are  under  a  natunal  disability 
of  distinguishing  between  good  and  evil,  as  infants  under  the  age  of 
fourteen  years,  which  is.caUed  the  age  of  discretion,  are  not  punish- 
able by  any  criminal. prosecution  whatsoever.  But  this  must  be  un- 
derstood  with  some  allowance  ;  for  if  it  appear  by  the  circumstances, 
that  an  infant  under  the  age  of  discretion  could  distinguish  between 
good  and  €vil,  as  if  one  of  the  age  of  nine  or  ten  years  kill  another, 
and  hide  the  body,  or  make  excuses,  or  hide  himself^  he  may  be  con- 
victed and  condemned,  and  forfeit  as  much  as  if  he  were  of  iull  age, 
but  in  such  case  the  judges  will  m  prudence  respite  the  execution,  in 
order  to  get  a  pardon :  and  it  is  said,  that  if  an  infant,  ^apparently 
wanting  discretion,  be  indicted  and  found  guilty  of  felony,  the  justices 
themselves  may  dismiss  him  without  a  pardon.  And  in  general  it 
must  be  left  to  the  discretion  of  the  judge,  upon  .the  circumstance  of 
the  casei  how  far  an  infant,  under  that  .age,  is  ra/tox  doU^  or  hath 
knowledge  to  discern  betwixt  good  and.evil,  Bak^sPl,  43.  \JIavf.2. 
]  H.H.  18. 

A  remarkable  mstance  of  tliis  kind  we  have  in  the  case  of  William 
York,  who,  a  boy  of  ten  years  of  age,  was  convicted  before  lord  chief 
justice  Willes  for  the  murder  of  a  girl  of  about  five  years  of  age  ;  and 
received  sentence  of  death.  But  the  chief  justice,  out  of  regard  to  the 
tender  years  of  the  prisoner,  respited  execution,  till  he  should  have  an 
opportunity  of  taking  the  opinion  of  the  rest  of  the  judges,  whether  it 
was  proper  to  execute  hmi  or  not,  upon  the  special  circumstance  of 
the  case;  which  he  reportQd  to  the  judges  as  follows.  The  boy  and 
girl  were  parish  children,  but  under  the  care  of  a  parishioner,  at  whose 
house  they  were  lodged  and  maintdned.  On  the  day  the  murder  hap- 
pened, the  man  of  the  house  and  his  wife  went  out  to  their  work  early 
in  the  morning,  and  left  the  children  in  bed  together.  When  they 
returned  from  woi  k  the  girl  was  missing ;  and  the  boy  being  asked 
what  was  bebome  of  her,  answered,  that  he  had  helped  her  up,  and 
put  on  her  clothes,  and  that  she  was  gone  he  knew  not  whither.  Upon 
this,  strict  search  was  made  in  the  ditches  and  pools  of  water  near 
the  house,  from  an  apprehension  that  the  child  might  have  fallen  into 
the  water.  During  this  search,  the  man  under  whose  care  the  chil- 
dren were  observed  that  a  heap  of  dung  near  the  house  had  been 
newly  turned  up.  And  upon  removin^^  the  upper  part  of^theJieap,  he 
found  the  body  of  the  child,  about  a  foot's  depth  under -the  surface; 
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cut  and  mangled  in  a  moat  barbarous  and  horrid  maoiier.  Upon4fM9 
discovery <  the  boy«  who  wa^  the  only  person  capable  of  committing 
the  fact,  thajt  was  left  at  home  with  the  childt  was  charged  with  thi 
jfacti  which  he  stiffly  denied.  When  the  coroner's  jury  met,  the  boy 
was  ag^n.  charged,  but  persisted  stil)  to  deny  the  fact.  At  length) 
being  closely  interrogated,  he  fell  to  crying,  and  said  he  would  tell  the 
who^  truth.  He  then  said,  that  tlie  child  had  been  used  to  loul  her*- 
self  in  bed ;  that  she  did  so  that  morning  (which  was  not  true,  forthe 
bed  was  searphed  and  found  to  be  clean)  that  thereupon  he  took  her 
out  of  the  bed,  and  carried  her  to  the  dun^-  heap;  and  with  a  large 
linife,  which  he  found  about  the  house,  cut  her  in  the  manner  the  body 
appeared  to  be  mangled,  and  buried  her  in  the  dung  heap;  placing 
the  dung  and  straw  that  was  bloody  under  the  body,  and  covering  it  up 
with  Vl^bat  was  plean ;  and  having  so  done,  he  got  water  and  washed 
himself  as  ciesu)  as  he  could.  The  boy  was  the  next  morning  carried 
btffore  a  neighbouring  justice,  before  whom  he  repeated  his  confess 
sion,  with  all  the  circumstances  he  had  related  to  the  coroner  and  his 
jury.  The  justice  very  prudently  deferred  proceeding  to  a  commit- 
ment, till  the  boy  should  hav«  an  opportunity  of  recollecting  himself* 
Accordingly  he  warned  him  of  the  danger  he  was  in*  if  he  should  be 
thgught  guihy  of  the  fact  he  stood  charged  with,  and  admonished  him 
not  to  wrpng  himself;  and  then  ordered  him  into  a  room  where  none 
of  the  crowd  that  attended  should  have  access  to  him.  When  tKe  boy 
had  been  some  hours  in  this  room,  where  victuals  and  drink  were  pro* 
vided  for  him,  he  was  brought  a  second  time  before  the  justice,  and 
then  repeatefl  his  former  confessiop.  Upon  which  he  was  committed 
to  jail.  On  the  trial  evidence  was  given  of  the  declarations  before 
mentioned  to'havp  been  made  before  the  coroner  and  his  jury,  and  ben 
fore  the  justice ;  and  of  many  declarations  to  the  same  purpose,  which 
the  boy  made  to  other  people  after  he  came  to  jail,  and  even  down  to 
the  day  of  his  triaL  ^or  he  constantly  told  the  same  story  in  sub- 
stance, commonly  adding,  that  the  devil  put  htm  upon  committing 
the  fact*  Upon  this  evidence,  with  some  other  circumstances  tending 
to  corroborate  the  confession,  he  was  convicted.  Upon  this  report  of 
the  chief  justice,  the  judges  having  taken  time  to  consider  of  it,  una* 
nimously  agreed,  1.  That  the  declarations  stated  in  the  report  were 
evidence  proper  to  be  left  to  the  jury.  2.  That  supposing  the  boy  to 
be  guilty  of  thiafact,  there  are  so  many  circurn stances  stated  in  the 
report,  which  are  undoubietlly  tokens  of  what  lord  chief  justice  /^o/f 
somewhere  calleth  misc/uevous  4i8cretion^  that  he  is  certainly  a  proper 
object  for  capital  punishment,  and  ought  to  suffer,  ^''or  it  would  be 
of  very  dani^erous  consequence  to  have  it  thoi^ght  that  children  may 
pQiiimit  such  atrocious  crimes  with  impunity. 

There  are  many  crimes  of  the  most  heinous  nature,  such  as  in  the 
present  case,  the  murder  of  young  children,  poisoning  parents  or  mas^i 
ters,  burning  houses,  and  the  like,  which  children  are  very  capable  of 
committing,  and  which  they  may  in  some  circumstances  be  under 
su-ong  temptations  to  commit ;  and  therefore,  though  the  taking  a%?ay 
the  life  of  a  boy  of  ten  years  old  may  savour  of  cruelty,  yet  as  the 
example  of  this  boy's  punishment  may  be  the  means  of  deterring 
ptUer  children  from  the  like  oflences,  and  as  the  sparing  this  boy 
merely  qi>  accoimt  of  his  age  will  probably  have  a  quii^  pontraiy 
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tendency ;  fin  jtndceto  the  public,  the  law  oti^t  to  tike  its  ^eursevtm-i 
lesf  there  remaineth  any  doubt  touching  his  guilt.  In  this  general 
principle  all  the  judges  concurred.  But  two  or  three  of  them,  out  of 
great  tenderness  and  caution,  advised  the  chief  justice  to  send  another 
reprieve  for  the  prisoner ;  sugrgesting  that  ic  mi(>:ht  possibly  appear  pn 
further  mquiry,  that  the  boy  had  taken  this  matter  upon  himself,  at 
the  instigation  of  somci  other  person,  who  hoped  by  the  artifice  to 
screen  the  real  offender  from  justice.  Accordingly,  the  chief  justice 
did  grant  one  or  two  more  reprieves ;  and  desired  the  justice  who 
took  the  boy's  examination,  and  also  some  other  persons  in  whose  pru- 
dence he  could  confide,  to  make  the  ^strictest  inquiry  they  could  into 
the  affair,  and  make  report  to  him.  At  length  he,  receiving  no  fur- 
ther light,  determined  to  send  no  more  reprieves,  and  to  leave  the  pri- 
soner to  the  justice  of  the  law,  at  the  expiration  of  the  last.  But  be- 
Ibre  the  expiration  of  that  reprieve,  execution  was  respited  till  further 
order,  by  warrant  from  one  of  the  secretaries  of  state.  And  at  the 
summer  assizes,  1757,  he  had  the  benefit  of  his  majesty's  pardon, 
upon  condition  of  his  entering  immediately  into  the  sea  service- 
Foat.70. 

3.  But  within  seven  years  of  age  there  can  be  no  guilt  whatsoever 
of  any  capital  offence  ;  the  infant  may  be  chastised  by  his  parents  or 
tutors,  but  cannot  be  capitally  punished,  because  he  cannot  be  guilty  \ 
and  if  he  be  indicted  for  such  an  offence  as  is  in  its  nature  capital,  he 
must  be  acquitted.     1  H  H.  19,  20. 

4.  An  infant  under  fourteen  is  presumed  by  law  unable  to  commit 
a  rape,  and  therefore  it  seems  cannot  be  guihy  of  it ;  and  though  in 
other  fckmeu  mtUitia  ntfifUet  ^taten  in  some  cases,  yet  it  seems  as  to 
this  fact  the  law  presumes  him  impotent,  as  well  as  wanting  discre-* 
tion.     1  H,  H.  630. 

5.  An  infant  may  be  guilty  of  forcible  entry,  in  respect  of  personal 
actual  violence.  ( 1  Havf.  147.)  And  the  justices  may  fine  him  there* 
for.  But  yet  it  shall  be  good  discretion  in  the  justices  of  the  peace 
to  forbear  the  imprisonment  of  such  infant.    Dalu  c.  1 36. 

Because  it  is  ^id,  that  he  shall  not  be  subject  to  corporal  punish- 
ment, by  force  of  the  generd  words  of  any  statute  wherein  he  is  not 
expressly  named.     1  /few.  147. 

6.  But  if  one  who  wants  discretion  commit  a  trespass,  against  the 
person  or  possession  of  another,  he  shall  nevertheless  be  compelled 
in  a  civil  action  to  give  satisfaction  for  the  dainages.  I  Htno,  2.  1  H. 
H.  Is,  16. 

7.  An  infant  may  bring  an  appeal,  although  it  take  from  the  de* 
fendant  the  benefit  of  waging  battle  ;  but  he  must  prosecute  such  ap- 
peal by  a  guardian.     2  ^aw,  161,  162. 

An  appeal  likewise  may  be  brought  against  him.    2  Hat^,  168. 

8.  An  Infant  under  the  age  of  discretion  cannot  be  an  approver; 
because  he  cannot  take  the  oath  requisite  in  that  case.    2  Hav),  205. 

9.  In  case  of  a  rape  committed  upon  a  child  of  twelve  years  old, 
such  child  may  be  sworn  as  evidence ;  yea,  if  she  be  under  that  age,  If 
it  appear  to  the  court  that  she  knows  and  considers  the  obligation  of 
an  oath,  she  may  be  sworn.  And  in  case  of  evidence  against  witches, 
an  infant  of  nine  years  old  was  sworn.     1  H,  H.  634.    DalU  S78. 
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K).  An  infant  before  tvenly^neyeani  of  agte  shall  not  be  swoin  in 
an  inquest.     1  InH.  78.     J  Rev,  Code^  p.  101^  sect.  12. 

1 1.  A  woman  at  nine  years t>f  a^e  majr  have  dower ;  at  twelve  may 
xonsetit  to  marriage  ;  and  at  fourteen  b  of  age  of  discretion,  and  may 
choose  a  guartlian,     I  Jtm^.  78. 

12.  A  man  is  of  age  at  twelve  years  to  take<he  oath  of  allegiance  ;  and 
at  fourteen  is  of  age  ofdiscretion,  may  consent  to  marriage,  and  choose 
his  guardian.     i/w«f.  L7I. 

1 3.  At  twenty-one,  and  not  before,  persons  may  bind  themselves  by 
any  deed,  and  alien  dands,  goods  and  chattels.     1  Inat,  171. 

<  No  person  under  eighteen  years  shall  be  capable  of  disposing  of 
his  chattels  by  will'     I  Rev,  Code^  p.  161,  sect.  4. 

14.  Infants  may  not  enter  into  recognizance  to  keep  the  peace,  or 
to  be  of  good  behaviour,  bat  their  sureties  only. 

15.  But  an  infant  may  bind  himself  to  pay  for  his  necessary  meat, 
drink,  apparel,  physic,  and  sUch  like  ;  and  also  for  his  good  teaching 
or  instruction,  -whereby  he  may  profit  himself  afterwards  ;  but  if  be 
binds  himself  in  an  obligation  or  other  writing,  with  a  penalty  for  (be 
payment  of  any  of  these,  that  ol^ligation  shall  not  bind  him.  1  Imt,  172. 

And  in  Earl's  case,  1  Saik.  387,  it  is  said,  that  an  infant  may  buy 
necessaries,  but  cannot  borrow  money  to  buy  ;  for  he  may  misapply 
the  money,  and  therefore  the. law  wtll.i)ot  trust  him,  but  at  the  peril 
of  the  lender,  who  must  day  it  out  for  him,  or  see  it  laid  out.  See  fur- 
ther on  this  subject,  Fonblanque.  B.  I.  ch.  3,  sect.  4,  and  notes. 

16.  Also,  an  infant  hath,  without  consent  of  any  other,  capacity  to 
purchase,  for  it  is  intended  for  his  benefit ;  and  at  his  full  age,  he  may 
either  agree  thereto^  and  perfect  it,  or,  withoutany  cau^e  to  bealledg^ 
ed,  wave,  or  disagree  to  the  purchase ;  and  so  may  his  heirs  after  him^ 
if  he  agree  not  thereunto  after  his  full  age.     I  Jnst,  2. 

17.  The  common  law  seems  not  to  have  determined  precisely  at 
"what  age  one  may  make  atestament  of  a  personal  estate ;  it  is  general- 
ly allowed  that -it  may  be  made  at  the  age  of  eighteen,  and  some  say 
under.     I  /n«f.  ^9.     1  'H.  H.  17. 

18.  A  person  is  of  age  to  be  an  executor  at  seventeen  ;  and  an  ad- 
ministrator* of  any  one  during  the  minority  of  an  infant  ceaseth  when 
the  infant  comes  to  that  age.     5  Co.  Figot^s  case.     1  H.  H,  17. 

'19.  An  infant  cannot  answer  but  by  t^uardian ;  but  he  may  sue  either 
t>y  his  next  friend  or  by  guardian.    3  Salk,  196. 

20.  If  an  infant  of  the  age  oif  seventeen  years  release  a  debt,  this  is 
void  ;  but  if  an  infant  make  the  debtor  his  executor,  this  is  a  good  re- 
lease in  law  of  the  action.     1  Inst,  264. 

2  i .  But  now « the  appointment  of  a  debtor  an  executor  shall  in  no 
case  be  an  extinguishment  of  the  debt,  unless  it  be  so  directed  in  the 
Will'     1  Rev.Code^p    166.  sect.  50* 

22.  The  guardianship  of  an  infant  may  be  devised,  or  transferred 
by  deed,  by  his  father.     See  1  Rev,  Code.  p.  172,  sect.  1. 

23.  Infants  seized  of  estates  in  trust,  or  by  way  of  mortgage,  may 
make  conveyances  thereof,  as  the  high  court  of  chancery  shall  direct. 
I  Rev.  Code,  p.  173,  sect.  13. 

24.  And  they  may  surrender  leases  by  order  of  such  ^ourt,  in  ord^* 
to  renew  the  same.     1  Rev,Code^p,  173,  sect.  L4. 

25.  Debts  due  infants  from  their  guardians  are  to  be  paid  by  the 
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executors,  Ste.  of  m)c1^  guardian,  in  prefercDce  to  all  other Si 
Codey  167. 

^CT*  The /^yii/ ca/iflaVy  of  infants  to  cominit  crimes,  when  ofccr- 
taioagea,  i&tbua  sttrnmarily  exiublted  in  a  t^ote  to  I  /fa t^.  (7th  edit. 
by  Leach)  p.  I.  On  the  attainment  of  fourteen  yeara  ofugti,  the  crimi- 
nal actiiHis  of  infants  are  subject  to  the  same  mocks  pf  construction  as 
those  of  the  rest  of  society ;  for  the  law  presumes  the  hum^n  mind 
has  acquired,  at  this  periody  a  comptett:  senile  of  rr^ht  anc)  wrung. 
(Z?r.  &5:r.c.  26.  Co.Ul.7%  i7i,24r>  Dunns^  the  interval  be- 
tween the  age  of  fourteen  years  and  that  of  seven,  the  miiitl  is  firima 
ySinV  presumed  to  be  iinacquauited  with  guilt.  And  thest  preaump- 
tions  entertained  in  favoiup  of  innocence  accumulate  in  an  inverse  pro- 
portiCHi  witli  the  decrease  an<i  tenderness  of  the  offender's  years, 
(1  HaU  25, 27.)  From  this  supposed  imbecility  of  raiivd*  the  protec- 
tive humanity  of  the  law  will  not,  %vithout  anxious  circumspection,  per- 
mit an  infant  to  be  convicted  on  his  own  confession.  {Vrv^  Ja<:  466. 
1  Htiie24*  Fo9U  70.)  Vet,  if  it  appear  by  strong  and  pregnant  evi- 
dence and  circumstances,  that  he  was  perfectly  coniciou^  of  the  nature 
and  malignity  of  the  ci-ime,  the  verdid  ofajurymsky  find  him  guilty  ^ 
and  judgment  of  death  may  be  given  against  him  (L  Kaie  2U|  25 ^ 
434.  Cra.  Car.  133.  4  Bi.  Com,  23,  J*^osl\  7L  For  wuiiira  su/t^ 
piet  ttiatem^  and  the  capacity  of  contracting  guilt,  is  measured  mare  by 
the  apparent  strength  of  the  ofTendei's  understanding  than  by  years 
and  days.  {Bro.  Cor.  47.  4  Bl  Co?n.  23.)  But  witliin  the  age  of  se- 
ven years  an  infant  cannot  be  punished  for  atiy  capital  offencei  what"* 
over  circumstances  of  a  mischievous  discretion  may  appear;  Ibr  ex 
/irteettmfitione  juris  he  cannot  have  discretion  ;  and  against  this  pre- 
sumption no  averment  shall  be  a<l mined.  (MiVr,  c»  4,  sect  16, 
Flowd,  19.  1  HaU  20.  Foat,  349,  4  Bt.  Com.  23.  Cotup.  2^2,  2:3.) 
Therefore,  if  a  cA^'A/ under  this  age  steal  the  goods  or  fire  the  house  of 
another^  he  eannot  be  punished  for  either  the  larceny  or  the  arson* 
1  Hale  19,  514.     Fo9t   i  13,  349. 

|C7*  For  more  concerning  inJ'mUy  see  titles  '  Apfrsnticks  Evj^ 
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r.  OF  INFORMATION  IN  GENERAL. 

INFORMATIONS  are  of  two  kinds.  First,  such  as  are  merely 
at  the  suit  of  the  commonwealth-  and  secondly,  sucli  as  are  partly 
the  suit  of  the  commonwealth  and  partly  the  suit  of  the  parly,  which 
are  commonly  called  informations  qui  tajn^  from  these  words  in  iho 
information,  when  the  proceedings  were  in  Latin,  qid  tant  fivQ  BorninG- 
^^ge  quamfiro  se  ifiso.     2  ffait?.  259, 
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2.  OfnearaRiDity  to  an  information  qui  tarn  is  an  action  upon  a 
statute ;  which  is  either  9^  private  action,  that  is,  when  an  action  is  gi- 
ven upon  a  statute  to  the  commonwealth,  and  to  the  fiarty  grirved 
only  ;  or  a  Ao/^»/<ir  action,  thatis^  when  the  action  is  given  to  the  com- 
monwealth, or  to  any  one  who  will  sue  for  the  commonwealth  and 
himself.  Wood.  B.A.ch.A^ 

3.  But  if  the  commonwealth  commenceth  suit  before  the  informer^ 
the  commonwealth  shall  have  the  whole  forfeiture,  because  in  such 
case  it  also  is  the  informer ;  and  it  may,  before  the  informer  begins 
his  suit,  release  the  penalty  to  the  offender,  and  bar  all  others.  But 
if,  after  a  popular  action  is  brought  by  the  informer,  the  common- 
wealth's attorney  will  enter  uUerius  non  vuU  firosequiy  the  informer 
may  prosecute  for  his  part.    Ilrid, 

4.  Where  a  matter  concerns  the  public  government,  and  no  parti* 
cular  person  is  entitled  to  an  action,  there  an  information  will  lie. 
1  Saik.S7^.     Case  of  the  ^vnoKOv's  Coup  AVY. 

5.  An  information  lies,  at  the  common  laiv^  for  a  variety  of  crimes 
less  than  capital,  Batteries,  Cheats,  Perjuries,  Riots,  Extortions,  Nui*" 
sances,  Contempts,  and  such  like ;  and  also  it  lies  in  very  many  cases  by 
statute,  wherein  the  offender  is  liable  to  a  fine,  or  other  penalty, 
3  Hawk.  360. 

6.  And  in  general  it  seems,  that  of  common  right  an  information 
at  the  suit  (rf'the  commonwealth,  or  an  action  in  the  nature  thereof^ 
may  be  brought  for  offences  against  statutes,  whether  they  \St  men** 
tionedby  such  statutes  or  not,  unless  other  methods  of  proceeding  be 
particulariy  appointed,  by  which  all  others  are  impliedly  excluded. 
Jbid. 

7*  But  an  information  or  action  qtd  tarn  will  not  lie  on  any  statute^ 
which  prohibits  a  tiling  as  being  an  immediate  offence  against  the 
public  good  in  general,  under  a  certain  penalty,  unless  the  whole,  or 
part  of  such  penahy,  be  expressly  given  to  him  who  will  sue  for  it ;  be- 
cause otherwise  it  goes  to  the  commonwealth,  and  nothing  can  be  de- 
manded by  the  party.  But  where  such  statute  gives  any  part  of  such 
penalty  to  him  who  will  sue  for  it  by  action  or  information,  any  one 
may  bring  such  action  or  information,  and  lay  his  demand,  as  well  for 
the  commonwealth  as  for  himself     2  Hawk.  256. 

8.  Also,  where  a  statute  prohibits  or  commands  a  thing,  the  doing; 
or  omission  whereof  is  an  immediate  danger  to  the  party,  and  also 
highly  concerns  the  peace,  safety,  or  good  government  of  the  public, 
it  seems  to  be  the  general  opinion  that  the  party  giieved  may  bring 
his  action  9^1 /am  on  such  statute.    2  ffim^A:.  265 

9.  If  an  offence  prohibited  by  a  penal  statute  be  also  an  offence  at 
common  law,  the  prosecution  of  it  as  an  offence  at  common  law  is  na 
way  restrained  hereby.    2  Hawk.272. 

10.  If  two  informations  be  exhibited  on  the  same  day,  for  the  same 
offence,  they  mutually  abate  one  another.    2  Hawk.  275. 

11.  Actions  popular,  prosecuted  by  collusion,  shall  be  no  bar  to 
those  that  are  prosecuted  with  good  faith.     1  Bev.  Code^  p.  32.  sect.  1. 

And  compounding  such  actions,  or  dismisung  them  without  leave 
of  the  court,  where  the  whole  penalty  is  not  to  the  use  of  the  inform- 
er,  subjects  the  prosecutor  to  half  the  penalty  to  which  the  defendant 
WMliabte.    IM.scct.2. 
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12.  The  court  will  not  generally  quash  an  information  upon  motion ; 
but  the  party  must  either  plead,  demur,  or  move  in  arrest  of  judg- 
ment.    lSdlk.372.     Str,l85. 

13.  And  seeing  that  an  information  differs  from  an  indictment  in 
littb  more  than  thi^that  the  one  is  found  by  the  oath  of  twelve  men, 
and  the  other  is  not  so  found,  but  is  only  the  allegation  of  the  person 
who  exhibits  it,  whatsoever  certainty  is  required  in  an  indictment,  the 
same  at  least  is  necessary  also  in  an  information  ;  and  consequently, 
as  all  the  material  parts  of  the  crime  must  be  precisely  found  in  the 
one,  so  must  they  be  precisely  alledged  in  the  other,  and  not  by  way 
of  argument  or  recital.     2  Hawk.  260^  I, 

14.  For  this  reason,  the  statutes  of  Jeofails  (from  J^ay  faille ^  I  have 
fuled)  or  the  statutes  that  do  remedy  oversights  in  pleading,  extend 
not  to  informations.  Wood^  B,  4.  ch.  4.  But  this  is  now  altered  in  Fir" 
gmia.     See  2  Rev.  Code^  p.  38,  sect.  6. 

15.  If  an  information  contain  several  offences  against  a  statute,  and 
be  well  laid  as  to  some  of  them,  but  defective  as  to  the  rest,  the  inform- 
er may  have  judgment  for  so  much  as  is  well  laid.     2  Hawk,  266. 

II.  HOW  AND  IN  WHAT  CASES  AN  INFORMATION  MAY 
BE  FILED,  AND  WHEN  NOT. 

1 .  It  ys  the  general  practice  not  to  grant  leave  to  file  an  information, 
without  first  making  a  rude  upon  the  person  complained  of,  to  shew 
cause  to  the  contrary;  which  rule  is  never gr^ed, . but  upon  motion 
made  in  open  court,  and  grounded  upon  affidafj^ .  of  some  misdemea- 
nor, which,  if  true,  doth,  either  for  its  enormity  or  dangerous  tendency, 
or  other  such  like  circumstances,  seem  proper  for  the  most  public 
prosecution.  And  if  the  person  upon  whom  such  rule  is  made,)iaving 
been  personally  served  with  it,  do  not,  at  the  day  given  him  for  that 
purpose,  give  the  court  good  satisfaction,  by  affidavity  that  there  is  no 
reasonable  cause  for  the  prosecution,  the  court  generally  grants  the 
information  ;  and  sometimes,  upon  special  circumstances,  will  grant 
it  against  those  who  cannot  be  personally  served  with  such  rule,  as,  if 
they  purposely  absent  themselves.  Sec.  Haw,  B,  2.  ch.  26,  sect.  7. 
Bull,  J^.  P.  2\0.  2  Sir,  1044.  Cases  tem/i.  Hard.  271.  [See  post. 
JVo,  5,  as  tojiling  informations  in  Virginia,'] 

2.  But  if  the  party  on  whom  such  rule  is  made  shew  to  the  court  a 
reasonable  cause  against  such  prosecution ;  as  that  he  has  been  be- 
fore iTuUcted  for  the  same  cause  and  acquitted ;  or  that  the  intent  of 
the  prosecution  is  to  try  a  civil  right,  as  the  title  to  land,  8cc.  which  is 
not  yet  determined ;  or  that  the  complaint  is  trifling,  vexatious,  or  op- 
pressive, the  court  will  not  grant  the  information,  unless  there  be  some 
particular  and  extraordinary  circumstances  in  the  case,  the  determi- 
nation whereof  being  wholly  left  to  the  discretion  of  the  court,  cannot 
well  come  under  any  certain  stated  rules.  Haw,  B  2  c.  26,  sect.  8. 
Cro.  Jac.  212.     4  Burr.  1963,2024.     Cases  teinft.  Hard.  241. 

Injbnnations  have  been  denied  in  the  courtB  in  England  in  thefoUow^ 
ing  cases: 

3.  The  court  will  not  grant  an  information  against  a  fiHvatc  person 
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for  reading  a  y^r^^fmiff^proclamatioQ.  (1  Bl  Refi.  2  )  Nor  against  la 
husband  for  endeavouring  to  retake  his  wife  contrary  to  ariicles  of  se- 
paration. (1  BL  Befi.  18.)  Nor  against  persons  who  asstmble  wit(i 
a  lawful  4esign,  notwithstanding  some  unlawful  and  iiTegular  acts 
ensue.  (1  Bi.  Befi.  48  )  Nor  against  justices  acting  improperly  ii;t 
their  public  capacity,  unless  flagrant  proof  of  corruption  appears, 
is  Stt.  1181.  Burr.  785, 1 162.  BL  Refi,  432.  Doug,  589.  1  Term^ 
Re/i,  653.)  Nor  against  ministers  for  converting  brief  money.  {St. 
Tr.  113.  BL  Re/i.  443.)  Nor  for  bribing  electors.  {Bi.  Refi.  541.) 
Nor  for  a  perjured  intrusion  to  a  living  upon^an  affidavit  that  it  was  si- 
xnoniacal.  (Str.  70.)  Nor  for  a  libel,  if  it  appear  to  be  true,  {^^tr, 
498  {Doug  284,387.  3  Bac.Mr.473.)  Nor  for  offences  com- 
fitted  upon  tbe  high  seas.  {2  Str.  918.)  Nor  against  a  dissenter, 
for  refusing  the  office  of  sheriff.  (2  Str,  1193.  I  IVih.  \&.)  Nor 
against  an  offender  for  usury,  after  the  penalty  for  the  offence  is  lai>&ed 
to  the  crown.  (2  Str,  1434.)  Nor  for  word*  spoken  of  a  juailce  in 
his  public  character.  (2  Str.  1157.)  Nor  for  atienipiing  suborna- 
tion. {B.  R.  H.2A.)  Nor  for  sending  a  challenge,  if  the  mionnant 
had  previously  imparted  a  challenge.  {Burr.  316,  402.)  Nor  in  f^- 
vor  of  one  cheat  against  another  cheat.  {Burr.  548.)  Nor  for  a  gt* 
neral  charge  of  extoi  tion  {Str,  999.)  Nor  for  striking  a  magistrate 
jin  the  execution  of  his  office,  if  the  magis^trate  struck  first.  {B.  R,  H. 
240.)  Nor  for  an  offence  against  a  private  statute.  {Burr,  385.) 
Nor  if  a  civil  suit  is  depending,  upon  the  same  subject.  {B.  R.  H.  24 1.) 
Nor  against  the  members  of  a  corporation,  for  a  niisapplication  of  the 
corporation  money.  {^L  54*2.)  Nor  against  a  magistrate  for  having 
improperly  convicted  Pperson,  unles^  the  party  complaining  make  an 
exculpatory  affidavit.  {Rex.y.  Wataon^  2  Term.  Refi,  199.)  And  in 
general  the  discretion  of  the  court  in  granting  an  information  is  guid- 
ed by  the  merits  of  the  person  applying ;  by  the  time  of  application ;  by 
the  nature  of  the  case ;  and  by  the  consequences  which  may  possibly 
result  from  the  granting  it.     Rej^:.  v.  Webntcr^  3.  Term.Befi.  388. 

Informationa  have  been  granted  in  the  courts  in  EngUmdy  in  thefoUotb* 
ing  cases. 

4.  The  court  will  grant  an  information  for  reproaching  the  office  of 
magistracy,  or  defaming  the  character  of  magistrates.  {Carth.  14.) 
For  taking  away  a  young  woman  from  her  guardian  ;  although  chan- 
cery has  committed  the  offender  for  a  contempt.  (2  Str.  1 107.  jindr. 
(310.)  Or  from  her  putative  father.  (5/r.  1162.)  For  examining  a 
person  on  oath,  upon  an  arbitration,  on  an  indictment,  without  putting 
the  depositions  into  writing,  the  defendant  being  a  commissioner  ap- 
pointed for  taking  affidavits.  (See  1  Salk.  by  Evana^  374,  note  (l.) 
For  demanding  a  shilling  by  a  justice,  to  discharge  liis  warrant,  and 
commiting  the  party  for  not  paying  it.  ( 1  WUa.  7.)  For  seducing  a 
man  to  marry  a  pauper,  in  order  to  exonerate  the  parish.  (1  IVUs. 
41.)  For  seducing  a.  woman  habituated  to  drinking  to  make  hep 
will.  (2 -S«rr,  1099.)  For  voluntarily  absenting,  by  a  justice,  from 
sessions.  (1  Str  21.)  For  refusing  to  put  an  act  in  execution. 
(1  Str.  4131)  For  bribing  persons  to  vole  ai  corporation  elections. 
{^  L,  Raym  1377.)  For  publishing  an  obscene  book.  {Str,  788.) 
Fpr  unduly  discharging  a  debtor  by  judges  of  an  inferior  court.  {Hani. 
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I  S3.)  For  refusing,  by  the  captain,  to  let  the  coroner  coin  e  on  board 
a  man  of  war.  {Str.  1097.)  For  keeping  great  quantities  of  powder. 
(  Str.  1 167.)  For  a  justice  making  oi*der  of  removal,  and  not  summon- 
ing the  party.  {Andr,  238.)  For  impressing  a  captain  as  a  common 
seaman,  maliciously.  (I  BL  19.)  For  contriving  the  escape  of  pri- 
soners of  war.  (1  BL  286.)  For  giving  a  ludicrous  account  of  a  mar- 
riage between  an  actress  and  a  manned  man.  (1  BL  294.)  For  con- 
triving pretended  conversations  with  a  ghost,  with  intention  to  accuse 
another  of  having  murdered  the  body  of  the  disturl>ed  spirit.  {\  BL 
392,  401,)  For  procuring  a  female  apprentice  to  be  assigned,  though 
with  her  own  consent,  to  another,  for  the  purposes  of  prostitution. 
(\  BL  439.)  Against  a  justice  of  peace,  as  well  for  granting  as  for  re- 
fusing an  ale  licence  improperly.  {Rex,  v.  Holland^  1  Term.  JRe/i,  692.) 
Against  a  justice  of  the  peace,  who,  from  illegal  and  corrupt  motives, 
discharges  the  person  com^iitted  by  another  magistrate  under  the  va- 
grant act.  (Rex,  v.  Brooke^  2  Term,  Re/i.  1 90.)  For  entering  libel- 
lous reflections  in  the  books  of  a  corporation,  respecting  the  adminis- 
tration of  justice,  in  a  cause  in  which  the  corporation  were  party. 
.  {Rex,  V,  Wat9on^  2  Term,  Refi.  199.)  Against  a  person  whose  trial  is 
coming  on  at^he  assizes  for  distributing  hand-bills  in  the  assize 
town,  vindicating  his  conduct  and  reflecting  on  the  pi'osecutors.  Rex^ 
V.  Jolliffe^  4  Term.  Refi.  285. 

5.  By  the  laws  of  Virgima^  *  No  information  for  a  trespass  or  tois- 
demeanor  shall  be  iilefl  in  any  court,  but  by  express  order  of  the  court, 
entered  on  record;  nor  unless  the  party  supposed  tol>e  culpable  shall 
have  failed  to  appear  and  shew  good  cause  to  the  contrary)  having  been 
required  so  to  do  by  a  summons,  appointing  a  convenient  time  for  that 
'  purpose,  served  upon  him,  or  left  at  his  usual  place  of  abode.'  1  Rev, 
Code,  p.  105,  sect.  24.  , 

fCJ*  This  law  further  required,  that  the  name  and  surname  of  the 
prosecutor,  with  his  residence  and  addition,  should  be  wiitten  at  the 
foot  of  the  infonnation  before  it  be  filed,  and  of  every  bill  of  indict- 
^nent  for  a  trespass,  or  misdemeanor  before  it  be  presented  to  the  grand 
jury.     Ibid. 

But  it  was  afterwards  declared,  <  That  where  any  information  shall 
be  filed  by  the  attorney  for  the  commonwealth,  by  express  order  of 
the  c^Stfrt  entered  of  record,  the  party  supposed  to  be  culpable  havingi 
failed  to  appear,  and  shew  good  cause  against  such  order,  having  been 
required  so  to  do  by  summons,  appointing  a  convenient  time  and 
place,  served  upon  him,  or  left  at  his  usual  place  of  abode,  no/trotecU' 
4  tor  shall  be  required  on  such  informatioYi.  Nor  shall  any  prosecutor 
be  required  on  an  information  or  bill  of  indictment  for  a  trespass  or 
misdemeanor,  filed  or  sent  to  a  gi*and  jury,  which  shall  be  filed  or 
sent  to  a  grand  jury,  on,  and  in  consequence  of  a  previous  presentment 
of  a  grand  JU17  made  on  their  own  knowledge,  or  on  the  information 
pf  any  two  of  their  own  body.*     1  Rev.  Codcy  p.  43 1. 

6*  If  the  grand  jury,  to  whonli  a  bill  of  indictment  for  a  trespass  or 
misdemeanor  be  preferred,  do  not  find  the  bill ;  or  if  the  defendant  ap- 
pear to  shew  cause  against  filing  such  information  or  indictment,  and 
the  prosecutor  does  not  proceed  further ;  or  if  the  defendant  be  found 
not  guilty  by  the  petit  jury,  he  shall  recover  his  costs  against  the  pro- 
secutor, where  one  is  required.     1  Rev.  Code^  p.  105,  sect,  25, 
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7.  In  a)l  such  cases  tke  fine  or  amercement,  which  ought  to  be  ac- 
cording to  the  decree  of  the  fault  and  the  estate  of  the  defendant)  shall 
be  assessed  by  a  jury)  Sec.    ifec/.  sect.  26. 

Form  of  an  information  qui  tarn. 

county  to  wit. 

Be  it  rememb^cd,  that  A  J,  of  in  the  county  of  gen* 

tleman,  who,  as  well  for  the  commonwealth  as  for  himself,  doth  pro- 
secute, cometh  before  the  justices  of  the  peace  for  the  conunon wealth, 
assigned  to  keep  the  peace  in  the  said  county,  and  also  to  he|u*  and 
detern^ine  dtversfelonies,  trespasses  and  other  misdemeanors,  in  the 
said  county  committed,  at  a  court  holden  at  in  and  for  the  said 

county,  the  dfty  of  in  the  year  of  our  lord  and  in 

the  year  of  the  commonwealth,  in  his  proper  person  ;  an^  as 

well  for  the  commonwealth  as  for  himselUgtveth  the  court  here  to 
itnderstand  and  be  informed,  that  A  O,  late  of  in  the  county 

aforesaid^  yeoman,  on  the  day  of  in  the  year  aforesaid,  at 

aforesaid,  in  tlie  county  aforesaid,  not  regarding  the  laws  and 
statutes  of  this  commonwealth,  but  intending  to,  &c.  with  force  and 
arms  here  insert  tke  offence  mth  the  same  firecision  as  in  an  indictment') 
against  the  form  of  the  statute  in  that  case  made  and  provided.  Where- 
upon the  aforesaid  A  J,  as  well  for  the  said  commonwealth,  as  for 
himself,  prayeth  the  advice  of  this  court  in  the  premises ;  and  that  the 
aforesaid  A  O  may  forfeit  the  sum  of  according  to  the  form  of 

the  statute  aforesaid  ;  and  that  the  same  A  J  may  have  one  moiety 
thereof,  according  to  the  form  of  the  statuteii aforesaid ;  and  also  \,\ax 
the  aforesaid  A  O  may  come  here  into  this  court,  to  answer  concern- 
ing the  premises. 

If  the  information  is  filed  by  the  attorney  for  the  commonwealth, 
ex  officio^  and  not  at  tlie  instance  of  a  common  informer,  as  in  the 
foregoing  precedent,  then  the  form  may  be  thus : 

Be  it  remembered,  that  attorney  for  the  commonwealth  in 

the  court  of  who  for  the  said  commonwealth  in  this  behalf  pro-  * 

secutes,  in  his  own  proper  person  comes  here  into  the  court  of  the 
said  commonwealth,  on  the  day  of  and  in  the  yeai' 

and  in  the  year  of  the  commonwealth,  and  for  the  said  com- 

monwealth gives  the  court  here  to  understand  and  be  informed,  ficc. 

|E7»  For  an  information  against  siavea^  see  title «  Slaves.* 

1n»s,  Inhkeepbrs,  see  Ordikauibs. 

IvquisiTioN,  see  Presektmbnt. 


INSOLVJ^NTS. 

4 .  By  the  humane  policy  of  the  Virginian  laws,  the  idea  of  relieving 
pfor  persons  imprisoned  for  debt  was  very  early  conceived.  So  early  as 
t^e  year  1644,  we  find  an  ttd  which,  after  reciting  that  several  poor 
persons  were  then  lying  in  the  sheriff's  hands,  under  execution  <  for 
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tQA)a<MK>>com^  and  other  commodities,  which  truly  in  kind  Xhrj  bad 
not,*  declared,  that  in  such  cases  the  inventory  of  their  estate  being 
produced,  upon  oath,  in  presence  of  the  creditor,  the  commissioners 
(justices  of  the  peace)  should  determine  what  should  be  valued  for 
satisfaction  of  the  debt.  (See  1  Stat,  at  large,  p.  296.)  In  an  act  of 
1647,  the  same  principle  is  preserved)  varying  only  in  its  application. 
By  that  act  the  creditor  was  compelled  to  accept  of  property  tendered 
to  him  by  his  debtor,  who  is  in  execution  ;  to  be  appraised  by  two  ho- 
nest men  mutually  chosen ;  and  if  they  could  not  ac^ree,  then  the  two 
next  adjoining  commissioners  to  determine  the  value.  (See  1  6Va/. 
at  iargcy  p.  346.)  In  the  revisal  of  1657,  the  last  mentioned  law  was 
re-enacted,  with  a  proviso,  that  the  debtor  should  not  be  at  liberty  to 
give  up  what  part  of  his  property  he  pleased,*  but  that  the  sheriff 
^ou id  seize  any  part,  acting  indifferently  between  the  debtor  and  cre- 
ditor.    1  Stat,  at  largcj  p  453.     See  also  acta  of  \705j  di.  37,  51. 

2.  The  principle  of  the  insolvent  laws,  as  they  now  exist,  and  have 
existed  since  the  year  1726  (see  L.  K  edit.  1733,  p.  364,  5.)  is,^  that 
the  debtor  shall  deliver  in  a  schedule  of  his  wiiole  estate,  real,  personal^' 
and  mixed,  whether  in  possession,  remainder,  or  reversion,  or  whethezi 
held  by  himself  or  by  any  other  in  trust  for  him ;  and  having  taken  the 
Oath  prescribed  by  law,  he  may  be  discharged ;  but  the  creditor  may, 
^  any  time  afterwards  sue  x)ut  a  ecire/adasf  to  have  execution  of  any 
landsi  goods  or  chattels,  which  the  debtor  may  acquire. 

The  details  of  this  law  are  too  lengthy  for  insertion  ;  but  whatever 
relates  to  the  discharge  of  an  insolvent  debtor  may  be  found  in  the  fol- 
loi»iny>  parts  of  the  first  volume  of  the  Revhed  Code^  viz.  ch.  176,  sect. 
2,  p.  324.  Ch.  151,  sect.  38,  39,  40,  41,  42,  43,  44,45,  46,  52.  Ch. 
249,  sect.  8,  p.  39 1,  wMch  see.  Also,  2  Fev,  Code^  p.  135,  in/  which  it 
a/ipear^j  that  after  a  debtor  has  had  the  firison  bounds  for  one  year^  Ar 
shall  be  committed  to  close  firison. 

3.  ^C7*  The  thirtyeighth  section  of  the  act  of  1793  (  Rev.  Codt^  p*. 
303Y  having  given  to  a  superior  court,  or  to  two  judges  thereof,  when, 
the  court  is  not  sitting,  power  to  discharge  an  insolvent  debtor,  and  the^ 
act  of  1794  (1  Rev.  Code,  ch.  176,  p.  324,  sect.  2.)  having,  m  terms^ 
given  such  power  to  two  justices  of  the  peace  only,  and  moreover  the 
thii-teenth  section  of  the  last  recited  act  having  repealed  so  mudi  of 
the  thirty-eighth  section  of  the  act  of  1792,^as  is  contrary  to  the  act 
of  1794,  some  of  the  judges  of  the  general  court  have  refused,  in  any 
caser  to  discharge  an  insolvent  debtor,  supposing  that  the  powep 
is  now  conferred  on  the  inferior  courts,  or  two  justices  thereof,  ex- 
clusively. 

4.  If  the  debtor  be  able  to  pay  his  own  pnson  fees,  the  jailor  cannot 
demand  them  of  the  cjreditor,  as  for  an  insotvent  debtor.  Thus  when 
the  debtor  took  the  benefit  of  the  prison  rules^and  hired  a  house  within 
the  bounds  thereof,  and  was  able  to  maintain  himself ;  but  the  jailor 
demanded  and  received  from  the  creditor  the  per  diem  allowance  for  - 
the  prison  foes,  which  he  regularly  paid  over  to  the  debtor,  the  creditor 
was  permitted  to  recover  them  back  from  the  jailor,  in  an  action  for  mo- 
ney had  and  received  to  the  plaintiff's  use.  1  Call.  540. 
*  5.  So,  where  a  debtor  had  given  bond  and  security  for  the  prison 
bounds,  and  rented  a  house  therein,  in  which  he  resided,  and  not  In 
the  prison,  and  was  transferred  from  one  sheriff  to  his  successor,  who 
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demanded  the  prison  fees  of  the  creditor,  and  for  non-payment,  or  se- 
curity to  pay  the  same,  discharged  the  debtor^  it  was  held  that  he  vras 
not  discharg^ed  according  to  law^  and  the  security  was  made  liable  for 
the  debt.  Meredeth*8  adm,  v.  Duval.  March  term,  1810.  5  H.k.M. 
lie/iorta, 

>C7*  iBnt  it  is,  now  expressly  provided  by  law,  that  neither  a  creditor 
nor  jailor  is  bound  to  support  a  debtor,  if  he  has  taken  the  prison  bounds. 
2  Rev.  Code^  p.  36, 

{ji)  Petition  of  an  insolvent  debtor  for  a  discliarge. 

To  the  worshipful  court  of  ,         county,  or,  the  corporation  of 
^or,  to  J  P,  or  J  P  and  K  P,  justices,  &c.  a$  the  case  may  6r.] 

The  petition  of  A  P  humbly  represents,  that  your  petitioner,  who 
'  s  an  insolvent  debtor,  is  now  confined  in  the  jail  of  as  a  prisoner, 

>n  an  execution  at  the  suit  of  B  C,  &c.  {mention  the  execution  or  exe^ 
cutiona)  which  he  is  unable  to  discharge.  He,  therefore,  prays  the  be- 
nefit of  the  act  of  the  General  Assembly  made  and  provided  for  Uie 
relief  of  insolvent  debtorsr. 

A.  P. 

(B)  fVarrant  by  a  single  justice  to  bring  the  prisoner 

before  the  courts  while  sitting. 

county,  to  wit. 
To  the  keeper  of  the  jail  of  the  said  county.  , 

Whereas  A  J,  of,  &c.  now  a  prisoner  upon  execution  for  debt,  in 
your  custody,  hath,  by  his  petition  to  me,  J  P,  a  justice  of  the  peace  for 
the  county  of  aforesaid,  prayed  that  he  may  be  discharged  out  of 

cust<)dy,  pursuant  to  the  act  of  the  General  Assembly  in  that  case 
made  and  provided.  These  are,  therefore,  in  the  name  of  the  com- 
monwealth, to  require  you  to  bring  hamediately  before  the  justices  of 
the  peace  of  this  commonwealth,'  now  silting  in  court,  at  the  court- 
house of  the  said  county  of  the  body  of  the  said  A  J,  together 
with  a*list  of  the  several  executions  with  which  he  stands  charged  in 
the  said  jail ;  and  have  then  there  also  this  precept.  Given  under  my 
hand  and  seal,  &c. 

|C7*  With  this  warrant  the  jailor  must  return  a  list  of  the  several 
executions  with  which  the  prisoner  is  charged. 

(C)  Warrant  by  two  justices  to  bring  thepmoner  before 

them  J  when  the  court  is  not  fitting* 

county,  to  wit.  ' 

To  the  keeper  of  the  jail  of  the  said  county. 

Whereas  A  J,  of,  &c.  now  a  prisoner  taken  in  execution  of  debt,  and 
in  your  custody,  hath,  by  his  petition  to  us,  J  P  and  K  P,  two  of  the  jus-* 
tices  of  the  peace  for  the  said  county,  prayed  that  he  may  be  discharge 
ed  out  of  custody,  pursuant  to  the  act  of  the  General  Assembly  in  that 
case  made  and  provided.  These  are,  therefore,  in  the  name  of  the 
commonwealth;  to  require  you  to  bring  before  us.  or  any  two  justices 
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^f  this  county,  at  the  court-house  of  this  coUotyt  on  the  day  of 

next)  the  body  of  the  said  A  J,  togetlier  with  a  list  of  the  several 
executions  wherewith  he  stands  chsurged  in  your  jail;  and  have  then 
there  this  precept.    Given  under  oiir  hands  and  seals,  &c. 

f;Zf*  Before  taking  the  oath,  the  prisoner  must  make  and  subscribe 
a  schedule  of  his  whole  estate,  real  and  personal,  8ic.     See  t/^  oath, 

ICP  For  the  oath  to  be  taken  by  the  prisoner,  see  1  Bev.  Code,  p. 
303. 

(2))   Warrant  of  discharge. 

'  county,  to  wit. 

A,  B,  C,  D,  E,  F,  8cc.  (all  the  members  of  the  court)  justices  of  the 
peace,  and  of  the  court  of  the  said  county  [or  J  P  and  K  P,  two  of  the 
justices  of  the  peace  for  the  county  of  aforesaid.] 

To  the  sheriff  or  keefier  of  the  jail  of  the  said  county. 

We  hereby  command  you,  in  the  name  of  the  commonwealth, 
iforthwith  to  release  ^d  set  at  liberty  A  J,  a  prisoner  now  in  your  cus- 
tody, by  virtue  of  an  execution  against  him,  at  the  suit  of  for  the 
sum  of  (if  more  executions,  mention  them  all)  the  said  A  J  having 
complied  with  the  directions  of  the  act  of  the  General  Assembly  for 
the  relief  of  insolvent  debtors,  if  the  md  A  J  is  detained  in  your  cus- 
tody for  no  other  cause  than  the  execution  {or  executions)  aforesaid ; 
and  for  your  so  doing  this  shall  be  your  warrant.     Ciiven,  Sec. 

Inspectors,  see  Tobacco. 


JAIL  AND  JAILER. 

For  BRBAKtao  jail,  see  title  Pribok  brbakino.  * 

J.  Building  and  repairing  jails.  IL  Who  shall  have  the 
keeping  of  jails.  III.  Jailer  shall  receive  prisoners. 
IF.  How  tlhey  shall  be  maintained;  and  the  fees  aVxyw- 
td  for  maintenance.  V.  Haw  prisoners  shall  be  re- 
strained  and  kept.  VL  How  they  shall  be  delivered. 
VII.  Of  jailers  permitting  escapes. 

I.  BUILDING  AND  REPAIRING  JAILS- 

The  power  and  duty  of  magistrates  in  building  jails,  &c.  also  the  pe- 
nality for  neglect,  and  the  remedy  given  the  sheriff  against  the  mem- 
bers of  the  court,  for  the  insufficiency  of  the  jail,  may  be  found  in 
I  Rev.  Cod^y  ch.  07,  sect.  13,  p.  86.  , 
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II.    WHO  SHALL  HAVE  THE  KEEPING  Of  JAILS. 

1.  The  jail  itself  is  the  common  weak  h*s,  but  the  keeping  thereol* 
i^  incident  to  the  office  of  shcrift',  and  inseparable  from  it.  2  In$t. 
589. 

2.  A  jailer  in  fact)  is  as  much  punishable  for  a  misdemeanor,  as  if 
he  were  a  rightful  jailer.     2  Hiwk.  1 34. 

3.  ixxd^^  Biack8to7ic  says,  jailers  are  the  servants  of  the  sheriff,  and 
he  must  be  responsible  for  their  conduct.     1  BL  Com,  346. 

III.    JAILER  SHALL  RECEIVE  PRISONERS. 

All  felons  should  be  imprisoned  in  the  common  jail. 

And  if  a  jailer  refuse  to  iHsceive  a  felon,  or  take  any  thing  for 
receiving  him,  he  shall  be  punished.     Dalt,c,\70. 

|C7*  On  what  terms  prisoners  of  the  United  States  shall  be  re- 
ceived, see  1  Rev.  Codcj  p.  43,  342. 

IV.    HOW  THEY  SHALL  BE  MAINTAINED;   AND  THE 
FEES  ALLOWED  FOR  MAINTENANCE. 

1 .  Lord  Coke  says,  the  jailer  cannot  refuse  the  prisoner  victuals, 
for  he  ought  not  to  suffer  him  to  die  for  want  of  sustenance.  1  Jnat. 
395. 

3.  3ut  the  maintenance  of  prisoners  is  now  provided  for  by  several 
-^statutes. 

3.  The  fees  to  the  keepers  of -jails,  for  the  maintenance  of  debtors 
and  criminals,  are  to  be  settled  by  the  courts  ;  provided  they  shall  not 
exceed, thirty-four  cents  a  day.     See  1  Rev.  Code^  ch.  213,  p.  368,  9. 

4,  For  the  maintenance  of  a  runaway,  the  fee  is  seventeen  cents  ^ 
day,  and  twenty-five  cents  for  committing,  and  .the  same  for  release 
ment.     Jbid,  p.  246,  sect.  7* 

^fCJ*  How  a  jailer  shall  recover  his  fees  of  a  creditor,  for  his  debtor 
committed  to  prison,  see  <2  Rerv .  Code^  p.i  8  6,  sect.  7 . 

vV.    HOW  PRISONEfiS  SHALL  BE  RESTRAINED  AND 

,KEPT. 

1.  The  county  jail  is  a -prison  for  malebctors;  but  prisoners  for 
•debt,  where  escape  lies  against  the  sheriff  for  their  escaping,  may 

be  kept  in  what  place  the  sheriff  pleases.     Ld,  Rc^ym,  136. 

2.  It  seemeth  generally  in  all  cases  where  a  man  is  committed  to  pri- 
son, especially  rf  it  be  for  felony,  or  upon  an  execution,  or  but  for  a 
trespass  or  other  offence,  every  jailer  ought  to  keep  such  prisoner  ia 
safe  and  close  custody;  safe,  that  he  cannot  escape  ;.  and  close,  with- 
out conference  with  others  or  intelligence  of  things  abroad.  Dolt*,  c. 
170. 

And  therefore  if  the  jailer  shall  licence  his  prisoner  to  go  abroad 
for  a  time,  and  then  to  come  again,  or  to  gti"  abroad  with  a  keeper, 
though  he  come  a^ain^  yet  these  are  escapee.     IHd. 
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'  3,,  And  hereupon  it  is  lawful  for  the  jailer  to  hamper  a  felon  with 
irons  to  prevent  hi?  escape.  {I  If.  H.  601.  Dafi.  c,  170.)  And  it  is 
said  that  a  jailer  is  no  way  punishable  for  keeping  even  a  debtor  in 
irons.  (3  Hav;,  152.)  But  the  learned  editor  of  i/ii/e'«  History  observes, 
that  this  liberty  even  in  the  case  of  a  felon  (much  more  in  the  case  of 
a  prisoner  for  debt)  can  only  be  intended,  where  the  officer  has  just 
reason  to  fear  an  escape,  as  where  the  prisoner  is  unruly*  or  makes 
any  attempt  to  that  purpose  ;  but  otherwise,  notwithstanding  the  com* 
mon  practice  of  jailers,  it  seems  altogether  unwarrantable,  and  con- 
trary to  the  mildness  and  humanity  of  the  laws  of  the  conimonwealth, 
by  which  jailers  are  forbidden  to  ptit  their  prisoners  to  any  pain  or  tor- 
ment. And  lord  Coke  (2  Inst.  381.)  is  express,  that  by  the  conamon 
law  it  might  not  be  done.     \  H.H,&0\, 

4.  And  if  the  jailer  keep  the  prisoner  more  strictly  than  he  ought 
of  right,  whereof  the  prisoner  dieth,  this  is  felony  in  the  jailer  by  the 
common  law ;  and  this  is  the  cause,  that  if  a  prisoner  die  in  jail,  the 
coroner  ought  to  set  upon  him,  and  if  the  death  was  owing  to  cruel 
and  oppressive  usage  on  the  part  of  the  jailer,  or  any  officer  of  hiSf  it 
will  be  deemed  wilful  murder  in  the  person  guilty  of  such  duress. 
3  Inst.  9 1 .     Fost.  32 1 ,  322 . 

5*  But  if  a  criminal,  endeavouring  to  break  the  jail,  assault  his  jailer, 
he  may  be  lawfully  killed  by  him  m  the  aifray.  (1  Havt.  71.  IH.H. 
496.)  For  jailers  and  their  officei*s  are  under  the  same  special  pro- 
tection, that  other  ministers  of  justice  are.  And  therefore,  if  in  the 
necessary  discharge  of  their  duty  they  meet  with  resistance,  whether 
from  prisoners  in  civil  or  criminal  suits,  or  from  others  in  behalf  of 
such  prisoners,  they  are  not  obliged  to  retreat  as  far  as  they  can  with 
safety,  but  may  freely,  and  without  retreating,  repel  force  with  force. 
And  if  the  party  so  resisting  happeneth  to  be  killed,  this  on  the  part  of 
the  jailer  or  his  officer,  or  any  person  coming  in  aid  of  him,  will  be 
justifiable  homicide.  On  the  other  hand,  if  the  jailer  or  hia  officer^  or 
any  person  coming  in  aid  of  him,  should  fall  in  the  conflict,  this  will 
amount  to  wilful  murder  in  all  persons  joining  in  such  resistance.  It 
is  homicide  committed  in  defiance  of  the  justice  of  the  commonwealth. 
Fbat.Z%\. 

6.  But  forasmuch  a$  the  jail  is  inter\ded,  in  most  cases,  fbr  custody, 
and  not  for  punishment  \  and  confinement  itself^  especially  in  auch  dis- 
mal abodes,  as  it  is  to  be  feared  many  of  the  jails  are,  is  sufficiently 
afBictive  and  disconsolate ;  human  nature  will  plead  for  those  misera- 
ble objects,  that  their  condition  l)e  rendered  as  tolerable  as  the  case 
will  adroit  of;  particularly  with  regai*d  to  cleanliness,  which  is  the 
parent  of  health  ;  and  wholesome  air,  which  is  life  itself.  A  remark- 
able effect  of  want  of  care  in  this  respect,  sir  Michael  Forsitr  takes  no- 
tice of,  in  the  case  of  one  Mr.  Clarke^  who  was  brought  to  his  trial  at 
the  Oid  Bailey  sessions  in  1750.  It  being  a  case  of  great  expectation, 
the  court  and  all  the  passages  to  it  were  extremely  crowded.  The 
weather  also  was  hotter  than  is  usual  at  that  time  of  the  year.  Many 
people  who  were  in  the.  court  were  senstl^ly  affected  with  a  very  noi- 
some smell.  And  it  appeared  soon  afterwards,  upon  an  inquiry  order- 
ed by  the  court  of  aldermen,  that  the  whole  prison  oH  Mwgatey  and  all 
the  passages  leading  thence  into  the  court,  were  in  a  very  filthy  con- 
dition, and  had  been  long  so.    What  made  these  circumstances  to  be 
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at  all  attended  to  was,  ^ai  wilhin  a  week  or  ten  days  at  most  aft^r  the 
sessions,  many  people^  w^^o  were  present  at  Mr.  darkens  trial,  were 
seized  witk  a  fever  of  t^  nnalignaht  kind,  and  few  who  were  seized 
Tecovered.  The  sympti^ms  were  much  aUke  in  all  the  patients;  and 
in  less  than  in  six  weeks  the  distemper  entirely  ceased.  At  the  time 
this  disaster  happened,  there  was  no  sickness  in  the  jail,  more  than  is 
common  in  such  places.  Which  circumstance,  that  distin^isheth 
this  from  most  of  the  cases  of  the  like  kind  which  we  have  heard  of, 
suggests  a  very  proper  caution,  not  to  presume  too  far  upon  the  health 
of  the  jail,  barely  because  the  jail  fever  is  not  among  the  prisoners^ 
For  without  doubt,  if  the  points  of  cleanliness  and  free  air  have  been 
greatly  neglected,  the  putrid  effluvia  which  the  prisoners  bring  with 
them  in  their  clothes  or  otherwise,  especially  where  too  miiny  are 
^^Jirought  into  a  crowded  court  together,  may  have  fetal  effecm  upoti 
^^eople  who  are  accustomed  to  breathe  better  air ;  thougb  the  poor 
wretches,  who  are  in  some  measure  habituated  to  the  fumtta  of  a  pri- 
son, may  not  always  be  sensible  of  any  great  inconvenience  from  them. 
The  persons  of  chief  note  who  were  in  the  court  at  this  time,  and  died 
of  the  fever,  were  sir  Samuel  Pennant,  lord  mayor  for  that  year,  sxv 
Thomas  Abney,  one  of  the  justices  of  the  common  pleas,  Charles 
Clarke,  esquire,  one  of  the  barons  of  the  exchequer,  and  sfr  Daniel 
Lambert,  one  of  the  aldermen  of  London.  Of  le^  note?  a  j^i^ntleman 
of  the  bar,  two  or  three  students,  one  of  the  under  sheriSs,  an  officer 
pf  lord  chief  justice  Lee,  who  attended  his  lordship  in  court  at  that 
time,  several  of  the  jury  on  Middlesex  side,  and  about  forty  other  per- 
sons, whom  business  or  curiosity  bad  brought  thither.    Foat,  74. 

VI.    HOW  THEY  SHALL  BE  PELIVERED. 

1.  The  jailer  bepg  an  officer  whose  attendance  is  always  necessary 
on  the  court,  and  by  some  acts  of  assembly  is  made  expressly  so  (see 
r.  /.  p  76.)  he  should  always  be  careful  to  certify  to  the  courts,  to  which 
the  prkoner  stands  commjttisd,  the  miitimusy  or  warrant  of  commit- 
ment, in  order  that  the  person  accused  may  receive  hi§  |ria|,  and  if 
found  not  guilty,  may  be  flischarged. 

3,  And  if  a  jailer  detains  a  prisoner  in  jail  after  his  acquittal,  unless 
it  be  for  his  fees  (not  for  meat,  drink,  ok*  lodging)  this  is  an  unlawful 
imprisonment.     %  Inat.  53. 

3,  And  a  jailer  must  not  disobey  a  writ  of  habena  corfiua^  for  want 
of  his  fees;  but  the  court  wiil  not  turn  the  prisoner  over  till  the  jailer 
1^  paid  all  his  fees.    2Haio.\5\. 

yiT.    OF  JAILERS  PERMITTING  ESCAPES. 

/.  In  criniinal  casfs.     JL  In  civil  case^. 

!•    IN  CRIMINAL  CASES. .^ 

1.  If  the  jailer  vo/z*n/an/y  suffers  a  prisoner  to  escape,  he  shall  be 
punished  in  the  same  manner  as  the  prisoner  ought  to  have  hecn  who 
pj^paped  J  and  if  he  negUgently  suffered  him  to  escape,  he  shall  be  punr 
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^dby  fioe  and  miirisonment.    And  the  sheriff  shall  tnswer  for 
him;    3  Hawk,  134,  5,  6. 
2«  But  the  principal  jailer  Is  only  fineable  for  the  voiuntary  escape 
.  of  a  (elon  suffered  by  his  deputy ;  for  no  man  dhall  suffer  capitally  for 
any  crime,  but  he  who  is  actually  guilty  of  it.     Ilnd.  J  ^5. 

3.  But  for  a  negligent  escape  suffered  by  his  bailiff,  the  sheriff  is  aft 
much  liable  to  answer^  as  if  he  had  actually  suffered  it  himself;  and 
the  court  may  charge  either  the  sheriff  or  bailiff  for  it.  And  if  a  de- 
puty jailer  be  not  sufficient  to  answer  a  negligent  escape,  his  prmcipal 
must  answer  for  him.    Mid, 

4.  But  it  will  not  be  felony  if  the  prisoner  be  permitted  to  escapist 
when  no  felony  Wascomtnitted^    2  Inai.  592. 

II.    IN  CIVIL  CASKS* 

1.    WHAT  SHALL  BE  AN  ESCAl^E. 

1 .  An  escape  from  the  bounds  of  the  prison,  without  the  jailerS 
knowledge,  is  not  a  voluntary  escape.     2  Term,  Reft,  126. 

2.  An  action  lies  for  an  escape,  if  he  permits  his  prisoner  to  go  at 
large,  though  he  afterwards  returns.     3  Co.  44.     I  Roi.  806.1. 13. 

Though  he  returns  the  same  day,  and  afterwards  plaintiff  proceeds 
to  final  judgment.    Ravenscroft  v,  Eyles,  3  ffllt,  294. 

If  the  defendant,  being  taken  in  execution,  be  afterwards  seen  at  large 
for  any  the  shortest  time,  even  before  the  return  of  the  writ.  2  JBL 
Jkc/i,  1048. 

'Though  he  does  not  go  out  of  the  same  county.     1  Rol,  806. 1.  15, 

Or  out  of  the  town  where  the  jail  is.    Md.  1, 24.    Hod,  202. 

Though  he  has  a  keeper  with  him.  3  Co.  44.  a.  1  RoL  806.  L  17, 
20.     Flwd,Z7.     Hod.  202. 

Or  upon  any  habeas  corfim  be  permitted  to  go  at  large  in  the  coun« 
Iry.  Semb.  Cro,  Car,  14.  3  Co.  44.  a.  Mi.257i  299.  Per  Haick 
\Mod,nt,     Hard.  476. 

Or  if  upon  a  habeas  corpus  ad  teaiificani;  he  goes  befiMre  and  stays 
a  long  time  after  the  assizes.     Semb.  1.    Mod,  116. 

3*  if  after  judgment,  and  befor^any  charge  in  execution,  a  prisoner 
is  rescued,  when  bitought  out  on  a  habeas  corpus;  it  is  not  a  good  ex- 
cuse for  the  sheriff,  in  an  action  of  escape,  and  he  shall  answer  it  to 
the  plaintiff.    Crcmipton  v.  Ward.    ^r.  429.  . 

4.  U  a  prisoner  is  removed  by  habeas  corpus,  from  B  R  to  C  B,  and 
escapes,  plaintiff  in  an  action  of  escape  need  not  set  out  the  process  ia 
C  B»  agamst  the.priscmer.    Gambler  v.  Wright.    Str.  95 1 . 

5.  If  the  recaption  is  after  the  action  brought,  it  is  still  an  esiiape. 
Stonehouse  v,  Mullins.     Sir.  873. 

6.  So  an  action  lies  for  escape,  where  the  prisoner  was  arrested  by 
process  out  of  an  inferior  court. 

7.  Though  it  be  pleaded  that  the  cause  of  action  aiose  out  of  the 
jurisdiction,  and  thatihe  officer  had  notice  of  it^Hxre  the  return  of 
the  writ :  for  the  officer  cannot  examine  that  matter.  Corny.  Rep.  153. 
Higgison  V,  Sheriff. 

Though  the  judgment  was  erroneous,  or  for  one  who  saei  without 
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colour.  3  Mod.  324,.  Cari/i.  148.  5  Mad.  i\2.  8  Co.  142.  2  Bui. 
63.     Cro.  J?/.  164,  576.      IW.  43.  co?z/. 

8.  So  an  action  lies  for  an  escape,  though  he  was  convicted  for  fe- 
lony, before  judj^n)ent  and  execution  &^ainst  him,  and  (Continued  in 
prison  for  the  felony';  for  until  be  be  executed  for  felony,  he  is  charge- 
able to  the  party      Sav.  63.      1  Leo.  276.     2  lev.  84. 

9.  A  rettcue  has  been  held  to  be  no  excuse  for  a  jailer,  charged  with 
a  wilful  and  voluntary  escape.  (5  5wrr.  2812.)     JC7*  The  who/e  court 
ifmtght  it  a  very  hard  caae^  but  Uiatthe  authorities  were  too  aironj^  to  be  ' 
reaisted^ 

10.  So  where  a  mob,  riotously  and  by  force,  demolished  a  jail,  by 
which  the  debtors  escaped,  it  was  held  that  the  sherift'  or  jailer  was 
answerable.     ^Term.Refi  789. 

^  '|C7*  But  by  the  laws  of  Virg;inia,  "  no  jndq;rnent  shall  be  entered 
against  any  sheriff  or  other  officer,  in  any  suit  bix>ugbt  upon  the  escape 
of  any  debtor  in  his  or  their  custody,  unless  the  jury  who  shall  try  the 
issue  shall  exfireaaly  Jind  that  such  debtor  or  prisoner  did  escape  with 
the  consent,  or  through  the  neglig^ence  of  such  sheriff  (or  sergeant)  oi* 
his  officer  or  officers,  or  that  such  prisoner  might  have  been  retaken, 
and  tlifit  the  sheriff  (or  sergeant)  and  his  officers,  neglected  to  make 
immediate  pursuit"     1  Rev.  Code^  p.  1 19,  sect.  3. 

Provided^  that  where  a  sheriff  or  other  officer  shall  have  taken  the 
body  of  a  debtor  in  execution,  and  shall  wilfully  and  negligently %xx^tt 
him  to  escape,  an  action 'of  debt  may  be  maintained,  Sec.     Ibid, 

11.  An  action  of  debt  wilt  lie  against  a  shcnff  of  a  county,  for  an 
escape,  if  the  jailer  discharge  a  prisoner  who  was  in  execution,  al- 
though such  discharge  was  ordered  by  the  sessions,  under  the  insolvent 
act,  but  it  appeared  that  the  sessions  had  no  jurisdiction  at  the  time 
of  making  the  order.  (8  Temu  Reft.  424.  Brown  v.  Compton.  I  Salk. 
273.  fil.  5.)  And  the  case  of  Qrby  v.  Hales  ( 1  Ld.  Raym.  3.  4  Mod. 
353.)  was  held  not  to  be  law.  |c:7»  See  The  Marshalsea  case  (10  Co. 
76.  a.)  as  to  the  different  effects  of  an  officer  acting  under  the  judg-- 
ment  of  a  court  having  jurisdiction,  and  not  having  jurisdiction.  See 
also,  €ro.  Cur.  395.  lStr.7i\.  2  6Vr.  1002.  2  M^ils.  38^.  2  Str. 
994. 

12.  An  escape  from  the  rules  o^he  prison^  withoiU  the  sheriff's 
knowledge,  is  not  a  voluntary  escape.  But  under  a  count  for  a  volun- 
tary  escape,  the  plaintiff  may  give  in  evidence  a  negligent  escape. 
2  Temi.Refi.  126.     Bonafous  p.  Walker.  - 

13.  And  a  voluntary  return  of  a  prisoner,  after  an  escape,  before 
aiction  brought,  is  equal  to  a  retaking  on  a  fresh  pursuit ;  but  it  must 
be  pleaded.     Ibid, 

!*•  |C7*  The  difference  between  an  arrest  on  mesne  process  and 
in  execution  is  this ;  on  the  former  the  sheriff  may  permit  the  prisoner 
tx>  goat  large,  provided  he  has  him  at  the  retiim  of  the  writ ;  but  in 
the  latter  case,  if  he  voluntarily  permit  the  prisoner  to  go  at  large, 
thou^  oiiily  for  a  minute,  he  cannot  ^ft^war^s  retake  hira  ;  in  the 
farmer  case,  too,  the  sheriff  may  retake  the  prisoner  after  such  per- 
missioD.  2  Term.  Reft.  irs.  Atkinson  v.  Matteson.  See  further  on 
this  subject,  2  Bl.  Re/u  1048.  1  Bos,  tsT  Full,  24.  2  H.  BL  108. 
.5  Tertru  i^eft.  37. 
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IL   WHAT  SHALL  NOT  BE  AN  ESCAPE. 

1 .  But  it  wj](  not  be  an  escape,  if  the  paity  never  was  in  his  ctis- 
tody.  As  if  the  old  sherifF  does  not  deliver  him  over  upon  such  exe- 
cution.    3  Co.  711      3  Cro.  588.     Poph.  85,     3  Lev.  54 

2.  If  he  be  ari*ested,  but  not  actually  committed  to  jail,  the  jailer 
shall  not  be  charged  for  an  escape.     1  Bol.  8a6. 1.  ao. 

3.  So  if  a  committitur  be  entered  upon  the  roll,  but  the  partj  is  not 
taken.     1  Sid.  220. 

4.  So  if  a  man  bailed  renders  himself  in  discharge  of  bis  bail,  and 
a  reddidit  ae  is  €jptered  in  the  judge*s  book,  and  a^  committitur  entered 
with  the  proper  officer ;  yet  if  a  committitur  be  not  entered  with  the 
marshal  of  B  R,  or  a  rule  served  upon  himi  he  shall  not  be  charged  for 
an  escape,  though  the  bail  be  discharged.     1  Sal.  27'2y  3. 

5.  So  if  the  entry  be,  that  virtute  of  an  habeas  corfni9  to  a  judge  of 
B  U,  debito  modo  commiesus/uit  mar;  for  that  cannot  be  by  virtue  of 
i\^e  habeas  corfius.     2^/0.17,18. 

6.  It  must  appear  that  the  commitment  \s  of  record ;  therefore,  if 
it  is  laid  that  the  prisoner  was  committed  to  the  custody  of  the  mar- 
shal, at  the  suit  of  plaintiff,  by  A,  one  of  the  justices  of  the  common- 
wealth, it  is  ill.     Str.  1 226. 

7.  if  he  be  at  the  house  of  the  jailer,  but  not  within  the  prison^ 
Cro  Car.  2 10. 

8.  So  it  will  not  be  an  escape,  where  the  prisoner  was  not  in  custody 
at  the  suit  of  the  plaintifF.  As,  if  he  was  taken  by  a  cafiia^  uilagatum^ 
or  a  cafdaa  pro  fine  ;  where  a  cafdtu  does  not  lie  in  such  suit.  1  Rd. 
810.1.30. 

9.  Qr  when  he  was  not  charged  at  the  prayer  of  the  plaintiff.  Ibid. 
1  2*<ro.  263. 

10.  Or  was  arrested  and  suffered  to  go  at  large,  before  the  writ  of 
execution  was  delivered  to  the  sheriff.     1  Rol.  809.  1.  30. 

1 1 .  Or  upon  a  capiai^  where  no  capiat  w^s  awarded  by  the  court. 
Ibid.  1.  ^5. 

12.  So  it  wilt  not  be  an  escape^  if  he  goes  out  of  prison,  by  reason  of 
a  sudden  fire  in  the  jaiL    lUd.  808. 1. 7. .       . 

13.  Or  the  jail  be  broke  by  the  common  wealth'^  enemies.  Bro. 
Eacaiie  10.     1  RoL  808.  L  5. 

14.  Or  the  defendant  be  rescued  upon  a  meane  process,  before  he 
was  in  jail.  Mar.  I.  1  Rol.sor.  1*35.  2  Cro.  419.  2  Lev.  144. 
4  Roi.  389,  440. 

15-  Though  the  rtacoua  be  not  returned.  (2  Lev.  144.)  Or  if  it  be. 
1  RoL  140. 

16.  So  if  the  defendant  be  retaken  upon  fresh  suit,  before  the  action 
commenced  for  the  escape.  (1  Roi.  808.  L  50.  3  Cro.  52.  13  ^.  7,  2. 
Godb.  434.  F,  M  B.  1 30.  B.)  Or  voluntarily  return.  2  Term  Rett. 
126. 

1 7.  Though  the  fresb  suit  was  not  begun  till  a  day  and  a  nigfat  after 
the  escape.  1  Rol.  809. 1.  lO.  2  Rol.  681. 1.  50.  3  Co.  53.  Mo.  660. 
Po^.41. 

18.  Though  he  did  not  retake  him  till  he  fled  into  another  cotinty. 
JBrti.'Etcupe  A.     3  Co.  52.  ' 
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19.  Though  be  was  out  of  sight  Pofih.  4l.  3  Co.  52.  U  S.7^ 
l.a. 

20.  Though  he  did  not  retake  him  till  seven  years  aftery  if  it  was 
upon  fresh  pursuit.     13  Ed,  4,  9.  a.     Scmb,  Godd.  177. 

21.  So  a  voluntary  return  of  a  prisoner^  after  aa  escape,^ before 
nction  bi-ouglu.  is  equivalent  to  a  retaking  on  a  fresh  pursuit :  but  it 
must  be  pleaded.     2  Term.  J^efi,  \26,  ^ 

22.  But  fresh  suit  is  no  plea^  where  the  escape  was  voluntary  in  the 
sheriff.     2  Rol.  283. 

23.  Or  after  an  action  brought>  though  before  plea.  Semd.  2.  Roi. 
283.     R.  cont.  LaU  200. 

24.  So  the  sheriff  shall  not  be  charged  for  an  escape,  if  the  prisoner 
goes  out  of  prison  with  the  assent  of  his  creditor.     2  Innt.  382. 

25.  Though  the  assent  be  only  by  par^l^  it  shall  be  a  bar.    Ibid, 

26.  Butln  assent  by  fiaroly  after  an  escape,  does  not  discbarge  the 
sheriff.     Dy.inmarg, 

27.  So  it  will  not  be  an  escape>  if  the  sheriff,  upon  a  habeoB  corfm^ 
brings  his  prisoner  to  the  superior  court,  though  he  goes  out  of  the 
direct  way.     3  Co.  44.     Mo.  299. 

28.  So  if  he  goes  with  a  keeper  to  counsel,  &c.  when  he  is  in  exe- 
cution for  t lie  commonwealth's  debt,  though  not  in  the  caseof  aco^n- 
mon  person,  because  the  jailer  may  retake  him.     Sav.  29. 

29.  So  if  discharged  upon  an  audita  ^uerelaj  though  the  writ  be 
afterwards  vacated.    Mo.  354. 

30.  So  if  a  prisoner,  brought  by  habeas  corpus^  goes  put  of  the  cu6«. 
tody  of  the  sheriff,  and  retums  the  next  ipoming,  and  appears  at  the 
return  of  the  writ.     Alo.  257. 

So  if  a  prisoner  goes  out  of  the  rules  of  the  prison,  with  the  con- 
sent of  the  plaintiff,  without  a  keeper  or  rule  of  court,  upon  an  intent 
to  an^ree  with  the  plaintiff,  and  no  agreement  is  made  ;  yet  the  prison- 
ep  shall  be  discharged  upon  an  audita  querela  (StL  1 17.  Semb,  cont^y  V 
if  the  plaintiff  assents  upon  condition  that  it  shall  not  prejudice  his 
execution.     By,  275.  a.  ^ 


IIL     WHEN  HE  SHALL  BE   RETAKEN,   &c.   AFTER  AN 

ESCAPE. 

1.  If  the  prisoner  escapes  by  negligence  of  the  sheriff,  the  sheriff 
may  retake  him,  and  he  shall  not  have  an  audita  querela.  3  Co.  33.  b. 
1  Sid.  330.     Mo.  660.     Dub.  Sho.  70.     wdff/m.  Shd.  \77. 

2.  Or  he  may  have  an  action  on  the  case  against  the  prisoner  for  his 
escape ;  whereby  he  becomes  subject  to  the  action  of  the  party.  3  Co. 
52.  b.  Mo.  660.  Mo.  404,  597.  Cro.  £1.  53,  237.  1  Leo.  237. 
Xtt^64. 

3.  And  this,  before  lin  acdon  or  recovery  against  the  sheriff,  as  well 
as  after.     JWb.  660.     Godb.  \25.     Cro.  £1.  53. 

4.  Though  the  party  afterwards  acknowledges  satisfaction  upon 
record;  for  that  goes  oply  in  mitigation  of  damans  (I  Leo.  237. 
Semb.  coni.)  if  he  does  not  shew  specially  how  satisfied.  Cro.  ML 
237. 

5.  So  if  a  prisoner  escapes)  anci  afterwards  returns  to  the  {irisuKb 
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the  pluotiff  may  admit  him  in  execution^  though  he  has  a  remedy 
against  the  sheriff.  Omt.  Hob.  202.  R.  qcc.  1  Ftnt.  269.  2  Lev. 
109»  IS2. 

6.  Or  may  retake  him  by  a  new  c(^ia9  ad  tatts/hciendumytS  the  first 
he  not  returned  and  filed.     3  Cro.  52.  b. 

7«  So  he  may  retake  him  in  all  cases  upon  a  negligent  escape  ;  ibr 
the  sheriff  may  be  insufficient^  i?.  cont.  H6b.  202^  J?,  ace.  1.  SiA, 
330.     1  Vent.  4,  269. 

8.  So  though  the  escape  was  voluntary  by  the  jailer,  and  without 
bis  consent.  I  Sid^  330*  I  Vent.  4.  1  Lev.  211.  2  Mod.  136.  2  Jon. 
21.     Jidm.  Sho.  177.     Semb.  c<mt.  Hob.  202. 

9.  So  if  a  prisoner  be  dismissed  upon  a  wrongful  audita  querela^  he 
may  be  retaken,  and  shall  be  in  execution.     Mo.  354, 

10.  So  after  an  escape,  the  plaintiff  may  have  debt  or  a  scire  fadOM 
against  the  defendant,  upon  the  ibrmer  judgment.  1  Vent.  269. 
Grrr.  212.     2./on.2l.     Lut.  nt6.     5Ao.  174,249. 

U.  Though  it  was  with  his  consent  subsequent.  (1  Salk.^7\*) 
Though  he  paid  the  money  to  the  jailer.    2  Joti.  97. 

12.  So  if  a  man  taken  in  execution  be  rescued,  he  may  be  retaken^ 
or  a  mrefaciaa  lies  against  him.     Cro,  Car.  240. 
^  13.  But  if  the  sheriff  suffers  a  voluntary  escape,  he  will  not  have  an 
action  upon  the  case  against  the  prisoner.    Mo.  597. 

14.  Or  if  he  retakes  him,  the  prisoner  shall  have  an  audita  querela. 
3  Co.  52.  b.     1  Sid.  330. 

^5.  After  vo/un/ary  escape,  the  jailer  cannot  retake  the  prisoner; 
but  after  involuntary  he  may,  without  warrant,  and  upon  a  Sunday. 
Barnes  373.     5  Term  Refi.  35. 

16.  So  if  the  sheriff  permits  a  voluntary  escape,  with  consent  of 
the  plaintiff,  he  never  cah  be  retaken  by  the  sheriff,  or  the  plaintiff. 
She.  174.     2X<ro.  119. 

17.  If  the  consent  of  the  plaintiff  be  precedent  to  the  escape^ 
otherwise,  if  subsequent.     1  Salk-  271. 

18.  Yet  if  A  permits  a  voluntary  escape,  and  quits  his  office  to  B, 
to  whom  the  prisoner  returns ;  B  ought  to  retain  him :  otherwise  it 
will  be  an  escape  in  him.  1  Vent.  269.  2  Lev.  109.  Semb.  Mod.  Ca. 
188.     Semb  cont-  Hob.  202- 

19.  Or  if  the  offence  descends  to  B.    R.  2  Lev.  109. 

20.  And  an  action  for  the  escape  lies  against  A  or  By  if  he 
also  permitted  an  escape,  at  the  election  of  the  plaintiff.  2  Lev. 
132. 

21.  A  resists  the  service  of  an  order  of  chancery,  is  committed 
for  the  contempt,  goes  at  large,  retaken  on  an  escape  warrant,  and 
committed  to  Mwgate ;  escape  warrant  superseded ;  the  contempt 
not  being  for  not  obeying  a  decree,  and  A  sent  to  the  former  prisop. 
Str.  99. 

33.  If  a  man  escapes  and  returns  again,  and  then  commits  a  second 
escape,  he  cannot  be  taken  up  for  the  first  escape,  it  being  purged  by 
his  return.     Str.  423. 

'  23'  So  if  he  be**  discharged  by  agreement,  after  commitment 
npoa  an  escape  warrant,  he  shall  not  be  afterwards  retaken.  Mod. 
Ca.  254, 
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34.  If  thejeietidani  was  eotitled  to  hit  discharge  at  the  time  dF  Msr 
escape^  and  woutd  be  entitled  to  it  as  sood  as  taken  on  the  escape  war- 
rant, the  court  will  supersede  the  warrant.     JSir.  40 1 . 

35.  A  man  taken  upon  an  escape  warrant  of  a  jud^^  after  his  pa- 
tent is  determined,  shall  be  discharged.     Ld,  Raym.  1513. 

26.  If  a  prisoner  escapes,  and  plaintiff  sends  an  order  for  his  dis* 
charge^  the  juiler  cannot  retake  him  for  his  fees.     Str.  909. 

IV.  WHAT  REMEDY  BY  ACTION  FOR  AN  ESCAPE. 

1 .  By  the  common  law,  the  sheriff,  and  every  jailer,  ought  to  keep 
persons  in  execution  in  salva  aiatodia,     3  Co.  44. 

2.  And  if  such  a  prisoner  escapes,  an  action  upon  the  case  lies 
against  him.  2  Inat,  382.  1  JRol.  99.  /.  10,  15.  2  Cro.  289.  2  Lev. 
159. 

3.  And  debt  lies  in  all  cases,  as  well  for  a  negligent  as  a  voluntary 
escape,  on  final  process.  2  Imt.  382.  Flovni.  36,  b.  2  l.ev,  159. 
15  lid.  4,  20.     Str.  873.     5  H.  BL  lOS.      1  Rev.  CWe,  IIP. 

4.  And  may  be  sued  by  writ  or  by  bill  of  debt.  2  Imt.  382.  Duh. 
Plovfd,  38.  a.  42.    F.d.  3.  13.  a. 

5. .  So,  if  two  are  in  execution  and  one  of  them  escapes.    1  Rol.  205. 

6.  Case  (but  not  dtbt)  lies  for  the  escape  of  an  outlaw  on  ineatiefirb* 
€€99,     Sir.  90 1 . 

7.  An  adminlsiratiix  may  maintain  an  action  in  her  own  name 
against  the  mitrshal  for  the  escape  of  a  prisoner  in  execution,  on  a 
judgment  obtained  by  her  as  administratrix.     2  Ttrm.  Re/i.  126. 

8.  Under  a  count  for  a  voluntary  escape?  the  plaintiff  may  give  evi- 
dence of  aneg)i{;ient  escape,  and  the  defendant  may  plead  a  retaking 
on  a  fresh  pursuit  to  such  a  county,  without  traversing  the  voluntary 
escape.    Jbid. 

9.  In  debt  for  an  escape  against  the  sheriff,  the  endorsement  non^eat 
inventuaou  the  ca.  aa.  is  sufficient  evidence  of  its  having  been  deUver- 
ed  to  him.     Coitvfi,  63. 

10.  A  legal  arrest  must  be  proved  in  such  action.    Ibid. 

1 1 .  In  debt  against  the  sheriff  or  jailer  for  an  escape)  the  jury  cannot 
give  a  less  sum  than  a  creditor  would  have  recovered  against  the  pri- 
soner, viz.  the  sum  endorsed  on  the  writ,  and  the  legal  fees  of  execu- 
tion.   2  Term,  Refi.  1 26. 

12.  At  common  law,  an  action  on  the  ca«e  only  lay,  in  which  Uie 
plaintiff  might  recover  damages  lor  the  officer's  neglect ;  but  still  an 
action  lay  against  the  debtor.  An  action  of  debt  was  given  by  statute ; 
but  this  being  in  affirmance  of  the  common  law,  the  plaintiff  has  his 
election.     See  1  Saun.  38.  note  (2)  by  PVtna, 

V.  AGAINST  WHOM  THE  ACTION  SHALL  BE  BROUGHT. 

1.  The  action  for  escape  shall  be  brought  against  him  who  has  the 
custody  of  the  jaiL    3  Com.  Dig,  598,  ^^  Roae. 

2.  Though  be  has  it  cfeyac/o  only,  and  not  d^yurr.    2  Iftst.  381,2. 

3.  As,  it  shall  be  against  the  sheriff,  not  against  his  deputy ;  as  the 
jailer  who  takes  care  of  the  prison  in  the  county.  2  Inat*  382 .  Jt  JToA 
94,  /.  30.     Scmd^  Hard.  34. 
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4.  Or  the  sergeant  who  m^es  the  arrest.     1  RoL  ^06,7.  45. 

5.  So  ft  lies  agahist  the  old  sheriff,  if  he  omits  to  delhrer  any  pri- 
soner by  mdenturc  to  the  new.    2  Ijco,  54. 

6.  But  an  action  for  an  escape  shall  not  be  against  the  superior/  if 
the  inferior  be  sufficient.     2  ^«r.  382. 

^CJ*  This  must  be  understood,  however,  of  those  cases  where  a  per- 
son has  the  custody  of  ajaii^f  freehold  or  inhentamce,  and  commits  it 
toanQther  person,  as  is  frequently  the  case  in  England.  2  Bac,  jibr, 
GvfU.edic.SlS.     See  infra,  M.T . 

7.  For  if  a  jailer,  who  is  the  .sheriff 's^mrant,.  suffers  a  prisoner  to 
escape,  the  action  must  be  brought  against  the  sheriff,  not  against  the 
jailer ;  for  an  escape  out  of  the  jailer's  custody  is,  by  intendment  of  law, 
an  escape  out  of  the  sheriff 's  custody .     2  Bac  Mr,  Qml,  edit  .519. 

8.  As  to  the  escape  of  criv^nals,  whoever  de  facto  occupies  the  of- 
fice of  jailer  is  liable.     Jtd(L  In  njiargin,  notr  (A.)  , 

9.  So,  an  arrest  by  the  sheriff  ^s  ofBcer  is,  in  judgment  of  law,  the 
same  a«if  the  arrest  were  by  the  sheriff  in  person  ;  and  if  such  of!}cer 
suffer  the  party  arrested  to  escape,  the  action  roust  be  brought  against 
the  sheriff.     2  Bac.  Mr.  Gml.  edit.  519* 


Indictment  against  a  jailer,  for  negligently  permitting  a 
_  prisoner  committed  to  his  custody ^   by  virtue  of  a  Jus- 
tice's warrant,  to  escape. 

The  jurors  for,  &c.  upon  their  oath  present,  that  on  the  day 

of  in  the  year  I  I),  esquire,  then  being  one  of  the  justices 

of  the  commonwealih,  assigned  to  keep  the  peace  of  the  said  com- 
monwealth, in  and  for  the  said  county  of  and  also  to  hear  and 
determine  divers  felonies,  trespasses,  and  other  misdemeanors  com- 
mitted in  the  same  county,  in  due  form  of  law,  did  make  his  warrant 
of  commitment  under  his  hand  and  seal,  to  wit :  at  the  parish  of  S,  in 
the  said  county  of  bearing  date  the  same  day  and  year  aforesaid, 
directed  to  the  keeper  of'the  common  jail  in  and  for  the  said  county 
of  by  which  said  warrant  of  commitment  the  said  keeper  was  re- 
quired to  receive  into  his  custody  the  body  of  W  M*  who  was  there- 
with sent  to  him  the  said  keeper  (the  said  W  M  having  been  brought 
before  tlie  said  ID,  the  justice  aforesaid,  and  charged  upon  the  oath 
of  t  S,  with  assaulting  and  robbing  him  of  his  watch  and  money,  to 
wit,  one  shilling  and  some  half-pencb,  in  a  certain  place  near  jLhe 
commonwealth's  highway,  in  the  parish  of  S,  in  the  said  count^pT  ) 
and  him  safely  to  keep  until  the  then  next  court,.Jkc.  for  the  said  coun- 
ty, as  by  the  same  warrant  more  fully  appeai*s ;  by  virtue  of  ,which  said 
wan^ant  of  commitment,  afterwards,  to  wit,  on  the  said  day  of 
in  the  year  aforesaid,  at'thej>arish  of  in  the  said 
county  of  A  B  then  being  the  Jteeper  of  tin;  common  jail  of  the 
said  county  of  did  receive  the  said  W  M  into  his  custotjjf  in  the 
said  common  jail  there  situate.  And  the  jurors  afpresaid,  upon  their 
oath  aforesaid,  do  further  present,  tliat  the  said  A  R,  late  of  the  parish 
of  in  the  said  county  of  yeoman,  so  being  keeper  of  the 
said  common  jail,  and  havings  the  said  W  M  in  his  custody  in  the  said 
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Ja3  GD  that  oocaabiif  afterwards^  to  wit,  on  the    ^        day  of  in 

the.  year  aforesaid,  at  the  [Mirish  aforesaid,  in  the  county 

aforesaid,  unlawfully  and  negligently  did  permit  and  suffer  the  said 
W  M  (so  being  a  prisoner  committed  to  the  said  jul  as  a&reMid)  to 
escape  and  go  at  large  from  and  out  of  tKe  custody  of  him  the  said  A  B| 
out  of  the  said  prison,  wheresoever  he  would,  to  the  great  hindrance 
and  destruction  of  justice,  in  contempt  of  the  laws  of  this  common*" 
w^h,  to  the  evil  example  of  all  others  in  the  like  case  o^ending,  andl 
against  the  peace  and  dignity  of  the  commonwealth. 
$CI^  For  more  on  this  subject,  see  title  '  Escape.' 


JUDGMENT. 


1*  QF  judgments,  some  are  Exed  and  suted ;  as  in  cases  of  treason, 

5;lony9  and  misprisbns;  the  particular  form  of  which  may  be  sc^ o  un? 
er  their  respective  titles. 

3.  Others  are  discretionary  and  variable  according  to  the  particular  cir- 
pumstances  of  each  case.  Thus,  for  crimes  of  an  infamous  nature,  such 
as  petit  larceny,  perjury,  or  forgery  at  common  law«  gross  cheats,  con- 
spiracy not  requiring  a  villainous  judgment,  keeping  a  bawdy  house, 
bribing  witnesses  to  stifle  their  evidence,  and  other  offences  of  the  like 
nature ;  it  seeins  to  be  in  a  great  measure  left  to  the  prudence  of  the 
court  to  inflict  such  corpoi*al  punishment,  and  ^o  such  fine,  and^bind- 
ing  to  the  good  behavibur  for  a  certain  time,  fts  shall  seem  most  pro- 
per and  adequate  to  the  offence.    Haw.  B.2.  c*  48,  sect.  14. 

3.  The  court  may  assess  a  fine,  but  cannot  award  any  corporal  pu- 
nishment against  a  defendant,  unless  he  be  actually  present  in  court. 
Ibid,  sect.  It. 

4.  Where  there  are  s^everal  defendants,  a  joint  award  of  one  fine 
against  them  all  is  erroneous ;  ifjj^v  it  ought  to  be  severally  against  each 
defendant,  for  otherwisse,  one  who  hath  paid  his  proportionate  p^rl 
might  be  Continued  in  prison  til^  all  the  others  have  also  paid  theii-s, 
which  would  be  in  effect  to  punish  him  for  thq  offence  of  another.  Idid. 
9cpU  \fi. 

5.  A  fine  is  under  the  power  of  the  court,  during  the  term  in  which 
it  is  set;  and  may  be  mitigated  as  shall  be  thought  proper;  but  after 
ihe  term,  it  admits  of  no  alteration.     Ibid,  sect.  20. 

'  '^.  Peculiar  punishments  arc  appointed  for  several  offences,  as  pillo- 
ry, stocks,  imprisonment,  and  the  like ;  and  in  all  these  cases^  no  room 
is  left  for  the  justices  discr^ticn,  for  they  ought  to  give  judgment,  and 
\q  inflict  the  ptinishipent  in  all  the  circumstances  thereof,  as  Buch 
statute  dotji  direct.    /}«7.c.  188. 
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7.  And  bf  nanj  acts  t>f  Assemblf  the  fine  imposed  on  the  offender} 
ih  the  cases  therein  raentionedf  is  to  be  assessed  by  a  jory,  and  con- 
sequently not  discretionary  with  a  court 

8.  Judgment  of  outlawry  is  giren  by  the  coroner  at  the  fifth  county 
csourt,  uponthe  party's  not  -appearing  to  the'exigerit  -flbw.  B,  2.  c.  48, 
sect.21. 


JURIES  AND  JURORS. 


THE  trial  by  jury  has  long  been  the  subject  of  onconaium  among 
^he  most  celebrated  writers  on  the  English  law.  Its  origin  has  been 
tractd  up  as  far  back  as  the  Saxons  themseivesy  and  its  use  has  con- 
tinued through  the  various  revolutions  sustained  by  our  British  an- 
cestors. But  while  we  admire  the  theot7  of  this  institution  as  deli- 
neated by  its  enthusiastic  advocates,  we  have  to  lament,  thai  both  in 
England  and  America  it  is,  in  practice,  too  suscepdble  of  abuse. 

But  because  an  institution  may  be  abused,  it  does  not  necessarily  foK 
low  that  it  should  be  wholly  rejected.  It  is  the  fate  of  all  human  pro- 
ductions ;  and  we  ought  rather  to  submit  to  it  in  this  instance,  than  lose 
the  many  invaluable  advantages  peculiar  to  the  trial  by  jury.  Its  uti- 
lity in  presei^ving  the  liberty  of  the  people  has  been  fully  proved  by  its 
longr  duration  in  England ;  and  ii'om  that  nation's  having  retained  ita 
liberties  longer  than  any  other  part  of  Europe,  where  the  trial  by  juiy 
was  either  not  known,  or  entirely  laid  aside.  And  so  Bensible  of  this 
important  truth  have  the  people  of  America  been,  that  it  is  made  an 
express  article  in  most  of  the  constitutions  of  the  several. United  States, 
and.was  strongly  insisted  on,  and  at  length  obtained  as  an  amendment 
10  the  federal  constitution,  that  the  ancient  trial  by  jury  thouid  be  held 
sacred.  It  should  therefore  be  our  study  to  preserve  this  palladium  of 
our  liberties  from  those  abuses  and  encroachments,  which  can  alone 
endanger  the  institution  itself,  and  with  it  the  righjiS  of  the  pec^e. 
SeeSi?/.  Com.  ch.  23. 

J.  fFho  may  or  may  not  he  jurors.  IL  Haw  and  by 
whom  summoned.  III.  Of  the  number  of  jurors. 
IF.  Of  the  challenge  of  jurors.  F.  Of  the  demeanor 
of  jurors  in  giving  their  verdict.  FL  Of  the  indemnity 
and  punishment  of  jurors. 

L  WHO  MAY,  OR  MAY  NOT  HE  JURORS, 
Pbrthe^jualification  of  jurors,  see  1  Eev,  Codfj  ch.  73,  p.  101. -ct. 
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IL  now  AND  BY  WHOM  SUMMONED. 

On  this  subject  see  1  J?ry.  CWf,  ch.  73,  p.  99,  100,  101,  and  2  i?rv. 
Codey  Indccip^  uiles  *Ghakd  Juhies,  JuttiEs,  Junoas,  iMquBST,  Ve- 

SIBE  MEN.' 

UL  OF  THE  NUMBER  OF  JURORS. 

K  Althoiiglt  the  grumf  jurij\x\  Eni^bnd  has  lon^  ifensisted  of  any 
liiimbci'  between  twelve  and  iwenty-iliree,  and  in  Virginia  of  any  num- 
ber between  sixicen  and  iweniy-fourj  i^itelve  of  whom,  at  least,  if  a  ma- 
jonty,  must  a^rce ;  and  the /it/ it  Jury  in  both  Countries  of  twelve,  who 
must  be  utwmfmuf^  \  yet  this-lias  not  been  unifoi'raly  the  case,  nor  has 
the  lulc  existed  from  time  immemorial.  See  Hargr.  Co.  IM.  \55y  a 
note  (30  3  BL  Com.  37^,  Christianas  note  (20.)  2  Halc^a  BtH.  Com, 
Xaw,  137.     1  Ne^.  Code,  ch.  73,  p.  99,  100. 

2,  For  mE\ny  years  after  the  first  settlement  of  Virginia,  all  pre- 
aem men ts  were  made  by  the  cfiuj-di  ilxirdcjis.  (See  1  vol,  Siai.atlargc^ 
indrx^  ^/f/^  '  CiiuncH  wAiinEKs.'j  In  the  year  1645,  we  meet  with 
ilie  first  act  directing;  grand  juries  to  be  empannelled;  b\it  the  Jaw  is 
silent  as  to  their  number  or  quulifj  cat  ions.  (1  Stat,  largtj  304.)  In 
1657,  the  law  was  re-enaclecf  in  a  revisal.  (1  Stat,  tor^f,  463.)  But 
in  1638  it  wtis  repealed*  (1  S{a(.largry52\.)  In  the  revisal 6f  1661-2, 
the  law  w.ns  again  enacted,  with  a  few  amendments.  (2  vol.  Stat,  large,) 
In  1705,  the  number  ol  the  grand  jury  was  fixed  between  fifteen  and 
twenty-four^  and  so  continued  till  the  year  1777,  when  it  was  altered 
to  3j-tccn  and  iweruy-four.  See  V.  L.  edit  1733,  p.  181.  Edit.  1752, 
p.  270,  Edit.  \7^0,  p.  ISB,  Edit.  1785,  p.  75.  I  JRev.  Code,  ch.  73, 
p.99,  10&. 

3,  A  rtmjoriiij  of  the  grand  jury,  being  not  less  than  twelve^  must 
roneun  before  any  present  mem  cim  be  made.  2  Bale  161.  3  BL 
Corn^  376,CfirUf.iari*]i  nofc^ 

4,  In  the  case  of  im|ujsit!ons  takon  in  the  country,  it  has  been  the 
uniform  praciice  in  l\np;land  (conformably  to  the  ancient  mode  of 
summoning  a  jury  from  the  %icinage  Dr  hundred)  to  return  24:  for,tts 
Lord  Hale  says,  *  ihonj^^h  only  twelve  are  swoun,  yet  twenty -four  arc 
to  be  HETUHHED^  lo  snpply  the  deTects  or  want  of  appearance  of  those 
that  are  challenged  q%  or  make  default.'  2  Holers  Hist,  Com-  Law,  137. 

3.  The  number  of  the  petit  jury  has  been  long  fixed  at  tvfelve:  (See 
/he  f/ueUTit  rmso7if(tvrn  hj  Lf/rd  Crjlr.  Co-  Lit'  1 55,  a-)  But  this  has 
not  been  ilnirormly  the  case  in  Vii'ginia;  for  in  1630,  we  find  that 
Doc  for  Potty  \^K^  governor  J  was  tried  for,  and  found  guilty  of  stealing 
4:altk,  by  thirteen  jurors  ;  and  in  the  same  year  another  .petaon 
convicted  of  petit  treason  by  fourteen  jurors-  Sec  1  vol-  Stat-  large, 
145,  U6. 
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IV.  OF  THE  CHALLENGE  OF  JURORS. 

jthd  herein^  I  Of  the  srifcral  kinds  of  challenge-    IL  lf%en  (he  challenge 
is  to  be  taken.     Ill-  How  the  challenge  shall  be  ti-ied, 

I-  OF  THB  SBVBRAL  KINDS  OF  CKALLENOfi- 

There  are  t\ro  kinds  of  challenge,  either  to  the  urrayj  by  which  ii 
ipeant  the  whole  jury  a&  it^stands■arra2/f(/  in  the /jonnely  or  little- square 
/Kuie  of  paper,  on^whichthe  jurors  names  are  written ;  or  to  the  /lolls^ 
by  which  arc  meant  the  several  particular  persons  or  heads  in  the  ar-  ^ 
ray*     1  Inst.  I56i  \5B.  . 

I-  Challenge  to  the  array t  is  in  respect  of  the  partiality  or  de&ult  of 
the  sheriff,  coroner  or  other  oflicer  that  nutde  the  return  ;  and  this  iS' 
twofold. 

(1)  Principal  challenge  to  the  array  ;^  which,  if  it  is  made  good,  is  a 
sufficient  cause  of  exception,  without  leaving  any  thing  to  the  judg- 
ment of  the  triers-  -^  ^ 

Causes  of  challenge  of  this  sort  are  such  as  these :  If  the  sherifT 
qr  other  officer  be  of  kindred  or  affinity  to  the  pIsuntifT  or  defendant, 
ijf  the  affinity  continue^  If  any  one  or  more  of  the  jury 'be  returned  at 
the  denomination  of  the  party,  plaintiff  or  defendant,  the  whole  arrays 
shall  be  quashed.  If  the  plaintiff  or  defendant  have  an  action  of  battery 
against  the  sheriff,  or  the  sheriff  against  either  party,  this  is  a  good* 
cause  of  challenge-  ho  if  the  plaintiff  or  defendant  have  an  action  of 
debt  against  the  sheriff;  but  otherwise  it  is,  if  the  sheriff  have  an  ac!> 
tion  of  debt  against  either  parly.  Or  if  the  sheriff,  have  a  parcelof  the 
land  depending  upon  the  same  title.  Or  if  the  sheiiff  or  hiaundec 
sheriff  who  returned  the  jury,  be  under  the  distress  of ,  either  party- 
Or  if  the  sheriff  or  his  under  sheriff,  be  either  of  counsel,  attorney^ 
officer,  or  servant  of  either  party  ;  or  arbitrator  in  the  same-matter,, 
and  treated  thereof.     1  Inst-  156. 

And  the  citizen  may  challenge  the  array  against  the  commonwealth t; 
as  in  traverse  of  an  office,  he  that  traverseih  may  challenge  the  array. 
And  so  it  is  in  case  of  life-     1  Inst-  156- 

And  where  a  citizen  may  challenge  the  array,  for  unindiiTerencyv 
there  the  commonwealth,  being  a  party,  may  also  challenge  for  the 
same  cause*     1  Inst-  156. 
The  array  challenged  on  both  sides  shall  be  (gashed.     1  Inst.  156. 
f2.^  Challenge  to  the  array,  for  favour-     He  that  taketh  tills  raupt 
shew  uy  certain  the  name  of  him  that  made  it,  and  in  whose  time,  and 
all  in  certainty.  This  kind  of  chalk^ge,  being  no  principal  challenge, 
must  he  left  to  the  discretion  and  conscii^nce  of  the  triers-     As  if  the 
plaintiff  or  defendant  be  tenant  to  the  sheriff,  this  is  no  principal  chal- 
lenge, but  he  may  challenge  for  favour,  and  leave  it  to  trial.     So  affi- 
nity between  the  son  of  the  sheriff,  and  the  daughter  of  the  parly,  or 
tlie  Uke,  is  no  principal  challenge,  But  to  the  favour  ;  but  if  the  sheriff 
marry  the  daughterof  either  party,  or  the  like,  this  (as  hath  been  said) 
is  a  principal  challenge-     1  Inst.  156-     2/few>C-.  419. 
^    The  commonwealth  may  challenge  the  array  for  favour.  1  Inst-  156. 
2^  Challenge  to  the  polls  is  threefold-  . 
(I.)  Peremptory-    This  is  so  called,  because  a  perfeon  may  chal- 
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lenge  peremptorUy,  upon  his  own  dhtil^e,  without  shewing  of  any 
cause. 

But  challenges  for  the  commonwealth  shall  not  he  peremptory »  hut 
the  pi*osecutor  foi*  the  commonwealth  shall  assign  a  certain  cause, 
which  shall  be  judged  of  by  the  court.     1  Rexf-  Codcy  p-  103,  sect.  7. 

And  this  pet*emptory  chalieni^e  is  not  allowable  to  iht /larty  against 
the  commonwealth,  except  only  in  cases  of  treason  or  felony,  in  fa- 
vour of  life-     \  Inst,  i  56: 

By  the  common  law,  a  person  for  treason  or  felony  might  peremp- 
torily challenge  tl>iny-fivc.  (i  /w«^  156-)  But  in  Virginia,  the  num- 
t)er  is  restrained  to  twenty 'four  in  treason,  and  twenty  in  mUrder  or 
felony.     1  /?fv.  Corfr,  p.  103,  sect- 7. 

And  if  a  person  stand  mute  on  his  arraignment,  or  persist,  after  being 
admonished  by  the  couit^  in  not  answering  to  tne  indictment,  or  in 
peremptorily  challenging  abo^  e  the  number  of  jurors  which  by  law  he 
may  be  allowed  to  challenge  peremptorily,  or  shall  be  outlawed,  he 
sha^l  be  considered  as  convicted,  and  receive  the  same  judgment,  &c 
as  on  verdict  or  Confession-     I  JRev.  Code^p.  104,  sect-  18. 

(2.)  Principal  challenge  to  the  polls;  where  cause  is  shewn,  but 
which,if  found  true,  stands  sufficient  of  itself,  without  leaving  any  thing 
to  the  triers. 

Causes  of  principal  challenge  to  the  polls  arc  such  as  these  : 

Want  of  freehold  is  a  good  cause  of  challenge.     1  Inat.  156- 

Also,  if  a  person  is  tin  alien,    l  Inat.  1 56 

If  the  juror  be  of  the  blood  or  kindred  of  either  party,  this  is  a  prin- 
cipal challenge  ;  for  that  the  law  presumeth  that  one  kinsman  doth  fa- 
vour another,  tKjfore  a  stranger ;  and  how  far  remote  soever  he  is  of 
kindred,  yet  the  challenge  is  good.     1'  Ituit,  1 57- 

Affinity  or  alliance  by  marriage  is  a  principal  challenge,  if  the  same 
continues,  or  issue  be  had ;  otherwise  it  is  but  to  the  favour-  1  Inst-  1 57. 

If  the  juror  be  godfather  to  the  child  of  the  plaintiff  or  defendant, 
or  they  to  his  child,  this  is  allowed  to  be  a  good  challenge  in  our  books. 
1  Inat.  157. 

If  the  juror  have  part  of  the  land  that  dependeth  upon  the  same  title« 
it  is  a  principal  challenge.     \  Inat,  \  57. 

It  hath  t>etn  allowed  a  good  cause  of  challenge,  on  the  part  of  the 
prisoner,  that  the  juror  hath  declared  his  opinion  beforehand,  that  the 
party  is  guilty,  or  will  be  hanged,  or  the  like.     2  Havf-  418. 

Likewise  if  the  juror  gave  a  verdict  before,  for  the  siime  cause,  or 
upon  the  same  title  or  matter,  though  between  other  persons*  1  Inat, 
157. 

So^  likewise,  one  may  be  challenged,  that  he  was  indictor  of  the 
plaintiff  or  defendant  in  the  same  cause  ;  for  such  a  one,  it  may  be 
thought,  will  not  falsify  his  former  oath*  {Lamb-  $54)  And  if  a  grand- 
juryman,  who  was  one  of  the  indictors  of  the  same  causq,  be  returned 
upoti  the  petit  jury,  and  do  not  challenge  himself,  he  shall  be  fined. 
2H'II.  309. 

If  a  juror  hath  been  an  arbitrator,  chosen  by  the  plaintiff  or  defend- 
ant in  the  same  cause,  and  hath  been  informed  thereof,  or  treated  of 
the  matter,  thb  is  a  principal  challenge ;  otherwise,  if  he  were  chosen 
Indifferently  by  either  of  the  parties-     1  Inat.  157, 
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If  he  be  of  counsel)  servants  or  of  fee,  of  either  party»  it  is  a  prin- 
cipal challenge.    /M. 

Also  if  a  juryman,  before  he  be  swoiHy  take  information  of  the  caae^ 
this  is  cause  of  challenge.    2  H.H.  306. 

If  any,  after  he  he  returned,  do  eat  or  drinli  at  the  charge  of 
^ther  party,  it  is  a  principal  cause  of  challenge.     1  Inat,  \  57. 

But  it  is  not  a  principal  challenge  to  a  juroi;,  but  only  to  the  favour, 
that  the  prosecutor  was  lately  entertained  at  his  house.    ^  Salk,  8 1 1 

Action^  brought  either  by  the  juror  against  either  of  the  parties,  or 
by  either  of  the  parties  agamst  him,  which  imply  inalice  or  displeasure, 
are  ^:auses  of  principal  challenge ;  other  actions,  which  do  not  imply 
malice  or  displeasure,  are  but  to  the  favour.     1  In^t.  157. 

If  either  party  do(abour  the  juror,  and  give  him  any  thing  to  give 
hb  verdict,  this  is  a  principal  challenge  ;  but  if  either  party  labour 
the  juror  to  appear,  and  to  do  his  conscience,  this  is  no  challenge  at 
all,  but  lawful  for  him  to  do  it.    Ibid. 

That  the  juror  is  a  fellow  servant  with  either  party  is  no  principal 
challenge,  but  to  the  favour.    Jbid. 

If  the  juror  be  attainted,  or  convicted  of  treason  or  felony,  or  for 
any^offence  to  life  or  member,  or  in  attaint  for  a  false  verdict,  or  for 
perjury  as  a  witness,  or  in  a  conspiracy,  at  the  suit  of  the  common- 
wealtb,  or  in  any  suit  (either  for  the  commonwealth  or  for  any  citizen) 
be  adjudged  to  the  pillory,  tumbrel,  or  the  like,  or  to  be  branded  or 
stigmatized,  or  to  have  any  other  corporal  punishment,  whereby  he 
becpmeth  infamous ;  these  and  the  like  are  principal  causes  of  chal* 
lenge.     Bid,  l58. 

So  it  is  if  a  man  be  outlai^ed  in  trespass,  debt,  or  any  other  action, 
for  he  is  ex  lex\,  and  therefore  not  a  lawful  man.    Ibid. 

3.  Challenge  to  the  polls  for  favour.  This  is,  when  either  party 
cannot  take  any  principal  challen^^,  but  sheweth  causes  of  favour, 
which  must  be  left  to  the  conscience  and  discretion  of  the  triei*s» 
upon  hearing  their  evidence,  to  find  him  favourable  or  not  fovourable. 
And  the  causes  of  favour  are  infinite.  For  all  which  the  rule  of  law 
iB^  that  he  must  stand  indifferent^  as  he  stands  unsworn,    ^id.  1 57. 

II.    WHEN  THB  CHALLEHOE  is  TO  BE  TAKEK. 

1.  No  challenge  is  to  be  taken  either  to  the  array,  or  to  tlie  ]x>lk(, 
till  a  full  jury  have  appeared.     2  Haw.  413. 

2.  He  that  hath  divers  challenges,  must  take  them  all  at  once. 
I  jlfc»M58. 

3.  If  a  juror  be  challenged  by  one  party,  and  after  be  tried  in- 
different, it  is  time  enoEgh  for  the  other  party  to  challenge  him. 
Ibid. 

4.  After  challenge  to  the  array,  and  trial  duly  returned,  if  the 
same  party  take  a  challenge  to  the  polls,  he  must  shew  cause  pre- 
sently.    Ibid^ 

5.  If  a  juror  be  formeriy  sworn,  if  he  be  challenged,  the  party  must 
shew  cause  presently,  and  that  cause  must  rise  snice  he  was  sworn. 
Ibid, 

6.  When  the  commonwealth  is  party,  the  defendant  that  chal- 
lengeth  for  cause  must  shew  his  cmi9e  presently.    Ibid. 
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7.  But  if  a  juror  be  challenia^d  betwrean  party  and  party,  and  there 
be  enough  of  the  paunel  besides ;  the  cause  of  challenge  needeth  not 
to  be  shewed,  unless  the  other  side  Ghal1eng;es  touts  fieravail.  1  r.  p^ 
fiais^  1 43. 

8.  If  anian,  Jn  case  of  ^reason  or(elony,  challenge  for  cause,  and 
he  be  tried  indifferent,  yet  he  may  -challenge  him  peremptorily. 
J  List.  158. 

f .  The  prisoner  must.take  all  peremptory  challenges  himself,  even 
in  cases  wherein  he  may  have -counsel.     2  Haw.  413. 

10.  l^e  challenge  to-thevarray  must.be  in  writing,  but  where  the 
challenge  is  to  the  folJs,  4t  is  a  sliort  way  by  a  verbal  challenge. 
jrV./i./fflw,  173. 


lU.  ;Haw  THE  CUALLSNGES  SHALL  BK  TRIED. 

1.  The  challenge  of  him  who  first  challenged  shall  be  first  trie^ 
uTr. /i./uiz«,fl44. 

2.  If  the  array  be  challenged,  it  lies  in  the  discretion  of  the  court 
^W:it  shall  "be  tried  ;  sometimes  it  is  done  by  two  coroners,  and  some- 
times by  two  of  the  jury,  with  thi«  difference,  that  if  the  challenge 
be  for,  kindred  in  the  sheriff,  it  is  most  fit  to  be  tried  by  two«f  the 
jurors  returned  ;  if  the  challenge  found  in  favour  of  partiality,  then  by 
«f>y  other  two,  assigned  thereunto  by  the  court.     2  //.  H.  275. 

3«  When  any  challenge  is  made  to  the  polls,  if  it  be  before  any 
jurors  are  sworn,  the  court  shall  choose  the  triers  ;  if  two  are  sworn 
they  shall  try  ;  and  if  they  try  one  indifferent,  and  he  be  sworn,  then 
he  and  the  two  triers  shall  try  another ;  and  if  another  be  tried  indifier- 
«nt,  and  be  be  sworn,  then  the  two  triers  cease,  and  the  two  that  be 
s.wom  on  the  jury  shall  tiy  the  rest  If  the  plaintiff  challen«>;e  ten, 
and 4he  defendant  one,  and  the  twelfth  is  sworn,  because  one  cannot 
try  al^ne,  then  shall  be  added  to  him  one  challenged  by  the  plaintiff, 
and  another  by  the  defendant.    I'^iTich.WX     I  Inst.  iSS. 

4.  I'hc  triers  oath  is.  You  shall  well  and  truly  try^  whether  A  B  {the 
jurymqjt  challenged)  stand  indifferent  betiveen  the  )iarties  to  this  issue  ; 
ysofieifiyou  God,     1  Salk.  152. 

5.  If  the  oHise  of  challenge  touch  the  dishonour  or  discredit  of  the 
juror,  he  shall  not  be  examined  on  his  oath ;  but  in  other  cases,  he  shall 
W  examined  on  his  oath,  to  inform  the  triers.     1  Inst.  158.     \  StUk. 

s  153. 

6.  If  the  array  be  quashed  against  the  sheriff,  the  process  of  vt^nirr 
facias  juratores  shall  be  directed  to  (he  coroners :  if  against  any  of  the 
coronersf  then,  process  shall  be  awarded  to  the  rest;  if  against  all  of 
tliem,  then  the  court  shall  appoint  certain  e|)«ors  (so  named  ab  eligen- 
do}  against  whose  return  no  challenge  shall  be  taken  to  the  array,  be- 
cause they  were  appointed  by  the.  court,  but  he  may  have  bis  challenge 
to  the  polls.     I  Inst.  U8.  . 

V.   GF  THE  DEMEANOR  OF  JURORS  GIVING  IN  THEIR 

VERDICT. 

I.  By  the  common  law,  the  jury,  after  hearinj^the  evidence,  ought 
to  be  kept  togetiier  in  some  convenient  pla^,  without  meat  or  drink,  ^ 
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fire  or  candle,  and  without  speech  with  anjy  unless  it  be  the  sheriff^ 
and  with  him  only  except  they  be  agreed,     i  Intt.  227. 

2.  ^  No  sheriff  shall  conyerse  with  a  juror  but  by  order  of  court) 
after  the  jury  have  retired  from  the  bar."     1  Rev,  Codcy  p.  10 1,  sect. 

3.  And  if  the  jury,  after  their  evidence  g^iven  to  them  at  the  bar, 
do  at  their  own  charges  eat  or  drink,  either  before  or  after  they  be 
agreed  on  their  verdict,  it  is  fineable,  but  it  shall  not  avoid  the  ver- 
dict ;  but  if  before  they  be  agreed  on  their  verdict,  they  eat  or  drink  at 
the  charge  of  the  plaintiff,  if  the  verdict  be  given  for.  him,  it  shall 
avoid  the  verdict,  but  if  it  be  given  for  the  defendant,  it  shall  not  avoid 
it,  and  so  on  the  contrary.  But  if  after  they  be  agreed  on  their  ver- 
dict, they  eat  or  drink  at  the  charge  of  htm  for  whom  they  do  pass,  it 
shall  not  avoid  the  verdict.  (1  Irut.  227.)  ^C2^  But  see  4  /f.  er  M.  1. 
Coleman  &c.  v.  Moody. 

4.  But  with  the  assent  of  the  justices  they  may  both  eat  and  drink } 
as  if  any  of  Che  jurors  &11  sick  before  they  be  agreed  on  their  verdict, 
then  by  the  assent  of  tlie  justices  he  may  have  meat  and  drink,  and 
also  such  other  things  as  be  necessary  for  him  and  his  fellows  also,  at 
their  own  costs,  or  at  the  indifferent  costs  of  the  parties,  if  they  so 
agree ;  and  if  they  cannot  agree,  the  justices  may  in  such  case  suffer 
the  jury  to  have  both  meat  and  drink  for  a  time}  to  Me  whether  they 
will  agree*    Dr.  tfT  St,  158.  ^ 

5.  After  their  departure  they  may  desire  to  hear  one  of  the  wit« 
nesses  again,  and  it  shall  be  granted,  so  he  deliver  his  testimony  in 
open  coyrt :  and  also  they  may  desire  to  propound  questions  to  the 
court  for  their  satisfaction,  and  it  shall  be  granted,  so  it  be  in  open  court. 

3  H.  //.  296. 

6.  But  if  the  plaintiff,  after  evidence  given,  and  the  jury  departed 
from  the  bar,  or  any  for  him,  do  deliver  any  letter  from  the  plaintiff 
to  any  of  the  jury  concerning  the  matter  in  issue,  or  any  evidence,  or 
any  writing  touching  the  matter  in  issue,  which  was  not  given  in  evi« 
dence,  it  shall  avoid  the  verdict,  if  found  for  the  plaintiff,  but  not,  if  it 
be  found  for  the  defendant,  and  so  on  the  contrary.  But  if  the  jury 
carry  away  any  writing  unsealed,  which  was  ^iven  in  evidence  in  Open 
cours,  this  shall  not  avoid  their  verdict,  albeit  they  should  not  have 
carried  it  with  them.     1  In9t,  227. 

)  7.  A  jury  sworn  and  charged  in  a  capital  case  cannot  be  discharged 
(without  the  prisoner's  consent)  till  they  have  given  a  verdict  3  Skm. 
439.     F(i9t.  22.  . 

8.  If  a  jury  say  they  are  agreed,  and  it  being  asked  who  shall  say 
for  them,  they  say  their  foreman,  but  upon  further  inquiry  they  are 
not  agreed,  they  may  be  fined.    2  HI  H.  309. 

9.  If  a  jury  cast  lots  for  their  verdict,  it  shall  be  set  adde,  and  thejr 
shall  be  fined  for  their  contempt.    3  Keb.  805.    2  Lcu^  140|  205. 

4  JancB  83. 

10.  But  the  court  will  refuse  to  hear  the  affidavits  of  any  of  the 
jurors  themselves,  to  establish  the  fact  of  such  conduct.  1  Term 
Refi.  11. 

The  jury  having  sat  up  all  nighti  agreed  in  the  morning  to  put  tiiro 
papers  into  %  hat,  marked  plaintiff  and  defendant,  and  so  drew  bts  \ 
pliuntiff  came  oui»  and  they  found  for  the  plaintiff>  whtcb  ha] 
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to  be  according  to  the  evidence,  and  the  opinion  of  the  judge.  Upon 
motion  for  a  new  trial,  it  was  agreed  that  the  verdict  be  set  aside ;  but 
the  question  was,  whether  the  defendant  should  pay  costs ;  the  court 
inclined  to  give  the  plaintiff  costs,  comparing  it  to  the  case  of  a  verdict 
against  evidence  ;  but  at  bst  it  was  agreed,  that  the  cosU  should  wait 
.the  event  of  a  trial.     5/r.  642. 

11.  The  jury  niay  give  a  verdict  without  testimony,  when  they 
•  themselves  have  cognizance  of  the  fact.     JV.  p.  pais  17^     1  Vcntr. 

97. 

12.  But  if  they  give  a  verdict  on  their  own  knowledge,  they  ought 
to  tell  the  Court  so:  but  they  may  be  sworn  as  witnesses;  and  the 
fair  Way  is  to  tell  the  court,  before  they  are  swoi  n,  that  they  have  evi- 
dence to  give.  (1  Salk.  405.)  And  this  they  are  now  bound  to  do. 
See  I  Rev,  XJode,  p.  10 1,  sect.  14. 

For  certainly  it  is  of  dangerous  consequence,  to  receive  a  verdict 
against  evidence  given,  on  supposal  that  some  of  the  jury  knew  other- 
wise, or  on  private  information  given  by  any  juryman  to  the  rest,  where 
he  cannot  be  cross  examined.     />.  p.  pain  209. 

13.  After  they  be  agreed  they  may,  in  cases  between  party  and 
party,  if  the  court  be  risen,  give  a  private  veixlict,  before  any  of  the 
judges  of  the  court ;  and  then  they  may  eat  and  drink  ;.  and  the  next 
morning,  in  open  court,  they  may  either  affirm  or  alter  their  private 
verdict;  and  that  which  is  given  in  court  shall  stand.     1  Inst,  227. 

But  in  criminal  cases  of  life  or  member,  the  jury  can  give  no  pri- 
vate verdict,  but  they  must  give  it  openly  in  court.     Ibid.  p 

14.  in  all  causes,  and  in  all  actions,  the  jury  may  give  either  a 
general  or  special  verdict,  as  well  in  causes  criminal  as  civil,  and  the 
court  ought  to  receive  a  special  verdict,  if  pertinent  to  the  point  in 
issue.     3  Salk,  373. 

Thus  if  one  be  indicted  for  grand  larceny,  that  is,  for  stealing  goods 
above  the  value  of  twelve  pence,  yet  the  jury  may  find  specially,  that 
he  is  guilty,  but  that  the  goods  are  not  above  the  value  of  twelve 
pence.  In  which  case  he  shall  only  have  judgment  of  petit  larceny. 
I  Saw,  95. 

15.  Jurors  are  to  try  theyacf,  and  the  judges  ought  to  judge  accord- 
ini;  to  the  luv)  that  ariseth  upon  the  fact.     1  In%t,  'i26. 

But  if  they  will  take  upon  them  the  knowledge  of  the  law  upon  the  ^ 
matter;  they  may,  yet  it  is  dangerous,  for  if  they  mistake  the  law, 
they  run  into  the  danger  of  an  attaint ;  therefore  to  iind  the  special 
matter  is  the  safest  way,  where  the  case  is  doubtful.     Ibid,  238. 

But  if  the  jucy  find  according  to  the  direction  of  the  judge,  in  mat- 
ter of  law,  although  the  judge  be  mistaken,  yet  the  jury  shall  not  be 
liable  to  attaint.     L,  Raym,  470. 

But  the  efficiency  of  the  evidence  must  be  left  whoib/  to  the  conside- 
ration of  the  j»ry,     1  H,  ts*  M,  564. 

16.  It  hath  been  adjudged,  that  if  the  jury  acquit  a  prisoner  of  an 
indiament  of  felony  against  manifipst  evidence,  the  court  may,  before 
the  verdict  is  recorded,  but  not  after,  order  them  to  go  out  again,  and 
re-consider,  the  matter ;  but  this  by  many  is  thought  hard,  and  seems 
.not  of  \$ie  years  to  have  been  so  frequently  practised  as  formerly. 

c  However,  it  is  settled,  that  the  court  cannot  set  aside  s^  verdict  whioh 
4MQW^ft  defendant  of  a  proaecution  properly  criminal,  as  it  aqems  that 
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they  may  a  verdict  that  convicts  him  for  having  been  given  contrary  to 
evidence  and  the  direction  of  the  jiidgej  or  any  verdict  whatsoever  foi; 
a  mistrial.    2  Haw.  442. 

17.  After  the  verdict  recorded,  the  jury  cannot  vary  from  it;  but 
before  it  be  recordedj^they  may  vary  from  the  firat  offer  of  their  ver- 
dict, and  that  verdict  which  is  recorded  shall  stand.     1  Imt,  227.        ^ 

18.  A  verdict  finding  an  impossible  matter  shall  not  be  void,  if  at 
the  same  time  it  find  the  substance  of  the  indictment ;  but  the  surplus 
shall  be  rejected.     1  /faw.  77. 

19.  Verdicts  shall  not  be  taken  so  strictly  as  pleadings ;  but  the 
substance  of  the  thing  iniss^^e  ought  to  be  always  found.    3  kalk,  373. 

20.  It  is  said,  that  if  the  jurors  agree  not,  before  the  departure  of 
the  justices  of  jail  delivery  into  another  county,  the  sheriff  must  send 
them  along  in  carta,  and  the  judge  may  take  and  rpcord  their  verdict 
in  a  foreign  county.  2  H^  H.  297.  Tr,  fi.  fiaia  274,  285.  I  Venf. 
97. 

But  if  the  case  so  happen,  that  the  jury  can  in  no  wise  agree,  as  if 
one  of  the  jurors  knoweth  in  his  own  conscience  the  thing  to  be  false, 
which  the  other  jurors  afiirm  to  be  true,  and  so  he  will  not  agree  with 
them  in  giving  a  false  verdict,  and  thisappeareth  to  the  justices  by  ex- 
amination ;  the  justices  Tas  it  seemeth)  in  such  case  may  take  such, 
order  in  the  matter,  as  shall  seem  to  them  by  their  discretion  to  stand 
with  reason  and  conscience,  by  awarding  a  new  inquest,  or  otherwise, 
as  they  shall  think  best  by  their  discretion,  like  as  they  may  do,  if  one 
of  the  jury  die  before  the  verdict.    £>r,  ^  Stud,  158. 

VI.    OF  THE  INDEMNITY  AND  PUNISHMENT  OF 
JURORS. 

U  If  a  man  assault,  or  threaten  a  juror,  for  giving  a  verdict  against 
him,  he  is  highly  punishable  by  fine  and  imprisonment ;  and  if  be 
strikes  him  in  the  court,  in  the  presence  of  the  judge  cf  assize,  he 
shall  lose  his  hand  and  his  goods,  and  profits  of  his  lands  during  life, 
and  suffer  perpetual  imprisonment,     1  Haw,  57,  58. 

2.  Where  more  than  one  of  the  persons  returned  upon  a  jury  do 
appear,  but  not  a  sufficient  number  to  take  an  inquest,  and  some  of 
the  others  come  within  view  of  the  court,  or  inio  the  same  town  in  - 
which  the  court  is  holden,  but  refuse  to  come  into  the  court  to  be 
sworn ;  upon  proof  of  such  matter,  the  court  may^  at  the  prayer  of  the 
parties,  order  the  jurors  iwrho  appeared  to  inquire  what  is  the  yearly 
value  of  such  defaulter's  lands,  and  afler  such  inquiry  made,  either 
summon  them  to  appear,  on  pain  of  forfeiting  such  sums  as  their 
lands  have  been  found  to  be  worth  by  the. year,  or  some  lesser  sum,  or 
impose  a  fine  of  the  like  sum  upon  them,  without  any  farther  proceed- 
ing. But  it  ,seems,  that  such  juror  shall  be  liable  to  lose  his  issues 
only  for  such  default,  and  not  the  yearly  value  of  his  lands,  unless  the 
party  pray  it.  But  a  juror  who  hath  actually  appeared,  and  after  makes 
default,  is  said  to  be  subject  to'such  forfeiture  of  the  yearly  value  of  his 
lands,  whether  the  party  pray  it  or  not ;  because  his  contempt  appears 
to  the  court  by  its  own  record  ;  yet  even  in  this  case,  the  court  in  dis- 
cretion will  sometimes  only  impose  a  small  fine.  Also,  it  seems  that  ^ 
a  juror  who  makes  de&ult,  without  ever  coming  into  the  town  wherein 
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the  court  is  holden,  b  liable  only  to  lose  his  issues,  or  to  be  amercedy 
but  not  to  be  fined.    2 //aw.  146. 

3.  *r  Any  juror  guilty  of  a  contempt  to  the  <ourt  may  be  fined  by 
such  court  in  aoy  sum  not  exceeding  thirty  dollars/'  1  Bev*  Code^ 
p.  101,  sect.  15. 

^  If  the  grand  jury  at  the  assises  or  sessions  will  not  find  a  bill,  the 
4::ourt  may  impannel  another  inquest  (by  the  3  //.  7.  c.  1.)  to  inquire 
of  their  concealments,  and  thereupon  set  fines  upon  Chem.  But  it 
seemeth  that  fin^s  set  upon  grand  inquests  in  any  other  manner  are 
Qot  warrantable  by  law  ;  for  the  privilege  of  a  citizen  of  the  common- 
wealth is,  that  his  life  shdl  not  be  drawn  in  danger  without  due  pre- 
sentment or  indictment,  and  this  would  be  but  a  slender  screen  or  safe 
guard,  if  every  justice  of  the  peace,  or  judge  of  assize,  may  make  the 
grand  jury  present  what  he  pleases,  or  otherwise  fine  them.  (2  H,  H, 
160,  1.)  But  the  above  sUtute  b  not  now  in  force  in  this  country.  See 
!/?«;.  Co(fc,  p.  291. 

5.  It  seems  to  be  certain,  that  no  one  is  liable  to  any  prosecution 
whatsoever,  In  respect  of  any  verdict  given  by  him  in  a  criminal  mat- 
ter, either  upon  a  grand  or  petit  jury  ;  for,  since  the  safety  of  the 
innocent)  ana  panbhipent  of  the  guilty,  doth  so  much  depend  upon  , 
the  fair  and  upright  proceedings  of  jurors,  it  is  of  the  utmost  conse- 
quence, that  thev  should  be  as  little  as  possible  under  the  influence  of 
any  pa84on  whatsoever.  And  therefore,  lest  they  should  be  biassed 
with  the  fear  of  being  harrassed  by  ^  vexatious  suit,  for  acting  accord- 
ing to  their  conscience,  the  law  will  not  leave  any  possibilUy  for  a  pro- 
secution of  thb  l^ind.  And  as  to  the  objection,  that  an  attaint  lie 
against  a  jury  for  a  false  verdict  in  a  ciiril  cause,  and  that  there  is  as 
much  reason  to  allow  of  it  in  a  criminal  one ;  it  may  be  answered,  that 
yx  an  attaint  in  a  civil  ct^use,  a  man's  property  b  only  brought  into 
question  a  second  time,  and  not  his  liberty  or  life.  1  Haw.  191.  Z,. 
fcym.  469.  '  .    * 

6.  Bqt  where  the  jurorf  give  a  false  verdict  uj^on  an  issue  jmned  in 
any  court  of  record,  and  jud$>ment  thereupon,  (he  party  grieved  may 
bring  his  writ  of  attaint.     Upop  whfch  twenty-four  of  the  best  men  of 

'  the  county  are  to  be  jurors,  who  are  to  hear  the  same  evidence  which 
was  given  to  the  petit  jury,  and  as  ipuch  as  can  he  brought  in  affiriii- 
ance  of  the  v<ird|ct,  but  no  other  agaiqst  it.  And  if  these  twenty-four 
who  are  called  the  grand  jury  find  it  a  false  yerdict,  then  followeth 
this  terrible  judgment  at  the  common  law  upon  the  petit  jury ;  that 
the  party  sWll  be  infamous^  so  as  never  to  be  received  to  be  a  witness, 
pr  a  jtiror ;  shall  forfeit  his  goods  and  chattels ;  and  hb  Iannis  and  tene- 
ments shall  be  taken  into  the  commonwealth's  hands,  his  wife  and 
phildren  cas^  out  of  doors  ;  his  houses  prostrated  ;  his  trees  rodted  up; 
bis  meadows  ploughed  up ;  and  his  body  imprisoned.  And  seeing^  all 
trials  of  real,  persona],  and  mixt  actions  depend  upon  the  oaths  of 
twelve  men,  prudent  antiquity  inflicted  a  severe  and  strange  punish- 
pient  upon  theni,  if  they  were  attainted  of  perjury.  I  Init,  294. 
,l^ead.  Jpr. 

But  this  proceeding  spem^  to  be  entirely  disused  at  this  day,  and  in 
i\^f  place  of  attaint,  motions  are  now  usually  made  for  new  trials,  when 
a  verdict  js  against  evidence.     Wood  b.  c  4. 

7.  It  seems  to  be  the  current  opinion  of  the  old  books,  that  jurors 
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ave  not  subject  to  any  prosecution  for  a  false  verdict,  except  by  way  of 
attaint ;  and  there  seems  to  be  very  few  ancient  precedents  for  the 
punisbmentt  either  for  grand  or  petit  juries,  merely  for  giving  a  ver- 
dict against  evidence,  or  the  direction  of  the  court*  either  in  a  capital 
or  civil  matter.     2  Bitw.  U7. 

And  in  BushcPa  case,  it  was  resolved  by  &U  the  judges,  upon  a  full 
conference  together,  that  a  jury  is  not  fineable  for  going  against  their 
evidence,  wheie  an  atuint  lies.  And  where  an  attaint  doth  not  lie. 
L,  VaugJian  says  thus 4  ^  That  the  court  could  not  fine  a  juryman  at 
the  comnaon  law,  where  attaint  did  not  He,  I  think  it  to  be  the  clearest 
position  tliat  1  ever  considered,  either  for  authority  ur  i-eason  of  law." 
And  one  reason  for  this  is«  because  the  judge  cannot  fully  know  upon 
what  evidence  the  jury  f^ive  their  verdict ;  for  they  may  have  other 
evidence,  than  wbat  is  shewed  ip  court ;  they  are  of  the  vicinage,  the 
judge  is  a  stranger ;  they  may  have  evidence  from  their  own  personal 
knowledge  that  the  witnesses  speak  false,  which  the  judge  knows  not 
of ;  they  may  know  the  witnesses  to  be  stigmatized  and  In&mous, 
which  may  be  unknown  to  the  parties  or  couit.  And  if  the  jury  knew 
no  more  than  what  they  heard  in  court,  and  so  the  judge  knew  as 
mach  as  they,  yet  they  might  make  differint  conclusions,  as  often 
times  two  judges  do ;  and  therefore,  as  it  would  be  a  strange  and  ab« 
surd  thing  to  punish  the  judge  for  (Uffering  with  another  in  opinion  or 
judgment,  so  it  would  be  worse  for  the  jury,  who  are  judges  of  the 
fact,  to  be  punished  for  finding  a(;ainst  the  direction  of  him  who  is  not 
judge  of  tlie  fiict.     TV.  fierfwia  224.     Vaugh.  135, 

And  to  say  the  truth,  says  lord  Haley  it  would  be  the  moat  unhappy 
case  tl^it  could  be  to  the  judge,  if  he  at  his  peril  tnust  take  upon  him 
the  guilt  or  innocence  of  the  prisoner;  and  if  the  judge's  opinion 
must  rule  the  matter  of  £ict,  the  trial  by  jury  would  be  useless.  2  H.  H, 
315. 

But  what  if  a  jury  gave  a  verdict  against  all  reason,  convicting  or 
acquitting  a  person  indicted  of  felony,  wliat  shall  be  done  ?  If  the  jury 
convict  a  man,  against  of  without  evidence,  and  against  the  direction 
-of  the  court,  the  court  may  reprieve  him  before  judgment,  and  ac- 
()liaint  the  executive,  and  certify  for  his  pardon ;  if  the  jury  acifuit  him 
in  like  manner,  the  court  may  send  them  back  again  (and  so  in  the 
former  case)  to  consider  better  of  it^  before  they  record  the  verdict ; 
but  if  they  are  peremptory  in  it,  and  stand  to  their  verdict,  the  court 
pnust  take  their  verdict  and  record  it.    2  H,  H.  309,  310. 

{A)  Challenge  to  the  array,  because  the  sheriff  is  of  kin* 
dred  to  one  of  the  parties  :  from  Coke*s  entries. 

And  now  at  this  day,  to  wit :  came  the  aforesaid  A,  the  plain- 
tiff, ami  B,  the  defendant,  by  their  attomies,  and  the  jurors  were  im« 
pannelled  and  demanded,  and  came,  and  thereupon  the  aforesaid  B 
challengeth  the  array  of  the  pannel  aforesaid,  because  he  said  that  that 
pannel  was  arrayed  by  one  J  Z,  now  and  at  the  time  of  making  ihe  array 
aforesaid,  sheriff  of  the  said  county  of  D,  which  said  sheriff  is  a  kins- 
njan  of  the  aforesaid  J  M  (the  plaintiff)  to  wit,  the  son  of  G  Z,  the 
son  of  J  Z,  the  son  of  J  Z,  k.  &c.  {state  the  pedigree,)  And  this  he  is  readv     t 
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to  verifyt  whereupon  he  prayeth  judgment,  and  that  the  said  pannei 
may  be  quashed.    Which  said  challenge  by  and  by  triers 

to  this  chosen  and  sworn  is  found  true.  And  therefore  let  the  p^inel 
aforesaid  be  quashed  and  amoved,  Sec.  TV.  fier  fiain  160. 

■  / 

(B)  Challenge  because  the  pannei  was  Yetumed  at  the  in- 
stance of  the  party. 

And  upon  this,  the  said  challenges  the  arhiy  of  the  ^td  pannei, 

because  he  says,  that  that  pannei  was  arrayed  by  J  S,  late  sheriiT  of 
the  county  of  aforesaid,  at  the  nomination  of  the  said         and  in 

his  favour;  which  said  challenge,  by  triers  thereof  sworn,  is  found 
true. 

lor  other  forms  of  challenges,  and  proceedings  thereupon,  see  7>. 
per  fiai9  159,  J  84. 


JUSTICES  OF  THE  PPACE. 


1.  THE  term  ^Justices  of  the  Peace,*  though  familiar  in  England 
long  before  the  settlement  of  Virginia,  Was  not  introduced  into  the 

4  laws  of  the  colony  until  the  year  1661.  From  the  earliest  period  of 
our  settlement  (in  1607)  to  the  year  1629,  <  commanderft  of  Jilantationa* 
are  alone  mentioned  in  our  laws,  as  persons  authorised  to  exercise  ci- 
vil jurisdiction.  They  also  possessed  the  supreme  military  command 
of  the  settlement.  (See  I  voKZ/Jm.  5/.  Zarg^e,  125,  127.)  A  com- 
mission expressing  their  powers  and  jurisdiction,  may  be  seen  in  the 
1st  vol.  of  the  Statutes  at  Larpje,  page  131.  In  the  year  1629,'  com- 
.  missionera  of  wonthly  courts'  were  appointed  by  commission  from  the 
.  governor,  and  had  jurisdiction  in  civil  cases  and  petty  offences  only. 
(See  the  form  of  the  commission,  1  vol  Stat,  Large^  132  )  In  l6o2, 
similar  commissions  issued  to  diffL-rent  parts  of  the  colony,  styling 
the  persons  appointed  <  commissioners,^  for  the  places  to  which  they 
were  assigned.;  and  after  specifying  their  jurisdiction,  in  matters  civil 
and  criminal,  they  were  moreover  en) powered  « to  do  and  execute 
whatever  zjuaticeoft/ie/ieace  or  two  or  more  justices  of  the  peace  might 
do,'  according  to  the  laws  of  England.  (See  I  vol.  Stat,  Large,  168, 
9.)  The  term  '  commissioners'  was,  however,  generally  used  in  our 
ancient  statutes,  till  by  degrees  that  of  ^Justices  of  the  Peace'  was  a- 
^    doptedl     Sec  Stat,  at  Large pasdm,  from  1629  to  1665,  act  I. 

2.  "Qy  the  fifteenth  article  of  the  constitution  of  Virginia,  <  The  go- 
vernor, with  the  advice  of  the  privy  council,  shaU  appoint  justices  of 
the  peace  for  the  counties  ;  and  in  case  of  vaoinciesi  or  a  necessity  of 
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increatin^  the  nmtibcr hereafter,  sueh  appointments  to  btf  made  upcMi 
the  recommendation  of  the  respective  county  courts/ 

is.  The  judges  of  the  supreme  oourts,  as  well  as  the  justices  of  the 
peace,  are  expressly  declared  foy^  statute,  to  be  coaaervators  of  the 
peace.     1-  Rev,  Code,  p.  94.  ^ 

4.  So,  every  court  of  record  hath  power  to  keep  the  peace  wkhin 
its  own  precinct.     /&ni.  B.  Q.  c.  8,aect.  3. 

5.  Also,  every  sheriff  is  a  principal  conservator  of  the  peace.  lAid, 
sect.  4. 

*  9.  Alsoy  every'  coroner  is  another  principal  conservator  of  the  pe^ce. 
ifMii.s0tt.  5. 

7.  AUo,%very  high  witd'/ietit  constable  ate,  by  the  common  laW| 
pnnctpal  conservators  of  the  peace.    Md,  sect.  6. 

8.  The  general  duty  of  the  conservators  of  the  peace,  by  the  com*- 
mon  taw,  is  to  employ  their  own  and  to  command  %he  help  of  others, 
to  arrest  and  pacify  all  such,  who  in  their  presence,' and  within  their 
joriadiction  and  limits,  shall  go  about  to  break  the  peace.    Doit,  c.  K 

And  tf  a  conservator  of  the  peace,  being  requii^ed  to  see  the  peace 
kept,  shall  be  negtigeht  therein,  he  may  be  indicted  and  lined.    Ihid,   $ 

9.  Whatsoever  any  one  jitetice  may  do,  the  same  also  may  lawfully 
be  done  by  any  two  or  more  justices  ;  but  where  the  law  giveth  au- 
thority to  two,  there  one  alone  cannot  execute  it.    Datt  c.>6. 

10.  And  yet  where  a  statute  appoints  a  thing  to  be  done  by  two  jus* 
tices  or  more,  if  it  be  any  misdemeanor  or  matter  against  the  peace^ 
it  seems  that  one  of  them  may  issue  his  warrant  to  apprehend  the  of-* 
fender,  and  to  bring.faini  before  the  justices  so  appointed.     Dait,  c.  6. 

1 1 .  But  where  a  thing  is  appointed  by  statute  to  be  done  before  one 
person  certain,  such  thing  cannot  be  done  by  or  before  any  other ;  for 
by  such  express  designation  of  one,  all  others  are  excluded,  and  their 
proceedings  therein  are  coram  nonjudicc.  Dait.  c.  6* 

12.  Justices  of  the  peace  have  no  coercive  power  out  of  the  county ;. 
and  therefore  an  order  of  bastardy,  or  an  otder  for  payment  of  labour- 
ers wages,  inade  by  tham  put  of  the  county  is  not  binding ;  yet  recog- 
niziances  and  infbrnmHofnM  voluntarily  taken  before  them  in  any  place 
are  good.     Haw*  B.  2.  c.  8.  sect.  44,  7th  edit. 

1 3.  A  justice  of  the  peace  may  do  a  ministerial  act  out  of  his  county, 
asexamininga.party  robbed  whether  he  knows  the  felons;  hut  he 
cannot  do  a  compulsoryact,  as  committing  a  person  for  not  giving  a 

,  i-eibgnizance.    3  Hdk  50,  51.  « 

14.  Regularly,  justices  of  the  peace  ought  not  to  execute  their  of- 
fice in  their  own  case ;  hot  cause  the  offendiers  to  be  convened  or  car- 
ried before  some  other  justice,  or  desire  the  aid  of  some  other  justice, 
being  ptesent.     Dalt.  c.  173.     1  Salk.  396.     9  Salk.  607. 

15.  Yet  in  some  cases,  if  the  justice  shall  act  in  his  own  cause,  it 
seemeth  to  be  justifiable ;  as  when  a  justice  shall  be  assaulted,  or  (itt 
the  doing  of  ms  office  especially)  ^all  be  abused  to  his  faccf,  and  no 
other  justice  present  with  him  ;  then  it  seems  he  may  commit  such 
offender  until  he  shall  find  sureties  for  the  peace  or  good  behaviour, 
as  the  case  shall  require.  But  if  any  other  justice  be  present,  it  were 
fitting  to  require  bis  aid.    Dalt.  c.  1 73.     Stf.  430, 43 1 . 

Ai^  lord  Coke  says,  ^  it  is  not  safe  for  any  man  (be  he  never  so 
learned),  to  be.of  counsdi  irith  Jum^lf  in  his  own  causey  but  to  take  the 
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advice  of  other  great  and  learned  men  ;  for  that  men  are  generallf 
more  foolish  in  their  own  concems>  than  in  those  of  other  people.'  Co. 
Lit.  377.  b. 

16.  If  a  jnsttop  exceed  hb  authority  in  granting:  ^  warranty  yet  the 
ofBcer  must  execute  it,  and  is  indemnified  for  so  doing ;  but  if  it  be  a 
case  wherein  he  hath  no  jurisdiction,  or  in  a  matter  whereofhe  hath  no 
cognizance,  the  officer  ought  not  to  execute  such  warrant ;  so  that  the 
officer  is  bound  to  take  notice  of  the  authority  and  jurisdiction  of  die 
justice.     10  Co.  76.     Cro.  Car.  394. 

Thus  if  a  justice  send  a  warrant  to  a  constable  to  take  up  one  for 
slander,  or  the  like,  the  justice  hath  no  jurisdiction  in  such  cases,  and 
the  constable  ought  to  refuse  the  execution  of  it.     Wood^  9.  Uc.7: 

1 7.  Justices  of  the  peace  may  supersede  their  own  order,  wh^  it 
.hath  issued  under  a  surprise  or  mistake.     <S/7ia.  6. 

18.  Where  a  statute  gives  power  to  the  justices  of  the  peace,  to 
hear  and  determine  an  offence  in  a  summary  way,  it  is  necessarily  im- 
plied and  supposed,  as  a  patt  of  natural  justice,  that  the  party  be  first 
cited,  and  have  an  opportunity  to  be  heard  and  answer  for  himself. 
And  if  a  justice  proceed  against  a  party  without  «ummomn^  him,  it 
would  be  a  itiisdemeanor,  for  which  an  inilrmation  would  tie.  1  Hav. 
154.      1  Salk.  181.     L.Baym.  1407.     Str,  679. 

19.  But  before  an  infonnation  is  granted,  the  court  will  first  require 
that  the  conviction  be  renH)ved  before  them.  Stra.  915.  See  also, 
Sira,  1088,530,413. 

20.  Where  a  special  authority  is  given  to  justices  out  of  sessions,  it 
ought  to  appear  in  their  orders,  that  that  autiwrity  was  exactly  pur- 
sued.    2  ^k.  475. 

2  h  In  all  cases  were  justices  may  hear  and  determine  out  of  ses- 
sions (viz.  on  their  own  view,  or  confession,  or  oath  of  witnesses)  the 
justices  ought  to  make  a  record  in  writing  under  their  hands,  of  aU 
matters  and  proof;  which  record,  notwithstanding  they  may,  in  many 
casesf  keep  by  them.    Bait,  c  1 15. 

22.  |C7*  But  since  most  of  the  business  of  justices  of  the  peace 
(out  of  sessions)  consiateth  in  the  execution  of  divers  statutes  com^ 
milted  to  their  charge,  which  statutes  cannot  be  sufficiently  abridged, 
but  that  they  will  come  short  of  the  substance  and  body  thereof; 
therefore  it  will  b^  safest  for  the  justice  of  the  peace  not  to  rely  over 
much  upon  these  short  collections  thereof,  but  to  have  an  eye  to  the 
Statutes  at  LargCy  and  thereby  to  take  their  further  and  beUer  diilk:- 
tions  for  their  whole  proceedings.  For  (as  lonl  Coke  observes)  ^  abridge 

.  ments  are  of  good  and  necessary  use  to  serve  as  tables,  but  not  to  ground 
any  opinion,  much  less  to  proceed  judicially  upon  them.*  ^  Xafeo,  tu» 
tins  tat  fiettie fontes  guam  sectari  rivulosj*    Dalt.  c  1 73.    10  Co.  1 17  b. 

23.  A  justice  of  the  peace  is  strongly  protected  by  the  law,  in  the 
just  executi6n  of  his  office.  Thus  he  is  not  to  be  slandered  or  abused ; 
and  the  words,  *  you  are  a  rascal'^  a  villain^  and  a  liar^*  spoken  of  a  jus- 
tice in  the  execution  of  his  office,  were  held  actionable.  {Str.  617. 
L,  Raym.  1396.)  So,  to  say  of  a  justice  in  the  execution  of  his  of- 
fice, '  Mr.  —  is  a  rogue,*    Str,  1 168. 

24.  So,  a  person  may  be  indicted  for  saying  to  a  justice,  in  tlie  ex- 
ecution of  his  office, '  you  are  a  rogue^  and  a  liar  J  And  by  the  cottit. 
The  jiiatice  may  make  lumaelf  judgei  and  punish  immediately  )  but  if 
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iie  thinks  proper  to  proceed  le^  sumntanly  b^  way  of  indictruent^  he 
may.  The  true  distinction  is,  that  where  the  if^ords  af«  spoken  inrth^ 
presence  of  the  justice,  there  he  may  coirimit ;  but  where  k  is  behind 
his  back,  the  party  can  be  only  indicted  for  a  breach  of  the  peace* 
Str.420, 

34.  But  ati  information  was  held  not  to  He  for  speaking  of  a  justice 
in  relation  to  what  he  had  done,  if  not  spoken  in  the  execution  of  his 
office.     Sees  Str.  1157. 

35.  A  justice  of  the  peace  is  liot  punishable  atth^  suit  of  the  party^ 
but  only.at  the  suit  of  the  commonweadth,  for  what  he  dpth  as  judge; 
in  matters  which  he  hatli  power  by  law  to  hear  and  determine  without 
the  concurrence  of  any  other  ;Jbr  regularly  no  man  is  liable  to  <tn  action 
for  what  he  doth  as  Judge.  But  ip  cases  where  he  proceeds  miniateriaUyf 

rather  xhdLn  Judicialfyy  if  he  acts  corrUptfy,  He  is  liable  to  an  actioi)  at 
the  suit  of  the  party,  as  well  as  to  an  information  at  the  sUit  of  the 
common  wealth.  (2  Ifaw.  85.)  And  more  ejiplicitty,  it  was  said  by 
lord  Alans^M,  that  the  couit  ftas  no  power  or  claim  to  review  the  rea- 
sons of  justices  of  the  peace,  upon  which  they  found  their  judgments^ 
in  matters  confided  to  tlieir  di»cretion,  «  ilut  if  it  clearly  appears,  that 
the  justices  have  been  fiartially^  vmllciously^  or  corrufitly  influenced  in 
the  exercise  of  this  discretion,  and  have  consequently  abused  the  trust 
reposed  in  them,  they  are  liable  to  pmsectition  by  indictment,  or  hi- 
.  formation,  or  even,  possibly,  by  action,  if  the  malice  be  very  gross  and 
injurious.  If  iheir  judgment  is  wrong,  yet  their  heart  and  intention 
pure,  God  forbid  that  they  should  be  punished.*  He  declared  that  he 
should  always  lean  towards  favouring  them;  unless  partiality,  corrup- 
tion, or  malice,  clearly  appear.  All  the*  other  judges  concurred  in  the 
same  general  principle,  that  a  justice  was  not  punishable  for  a  mere 
error  in  judgment.    Burr.  556.     Sec  also,  Burr.7%S,     1 163-  8,  F, 

36.  But  a  justice  of  the  peace,  where  punishable  at  all,  shall  not  be 
liable  to  be  punished  both  ways ;  that  is,  both  crimnally  and  civilly  ;  for« 
before  the  court  will  grant  an  information,  they  will  require  the  party 
to  relinquish  the  civil  action,  if  any  such  is  commenced..  And  even  in 
tife  case  of  an  indictment,  and  though  the  indictment  be  actually  found 
yet  the  attorney  for  the  commonwealth  (qd  application  made  to 
him)  will  grant  a  noU  firosequi  upon  such  indictment,. if  it  appear  to 
him  that  the  prosecutor  is  determined  to  carry  on  a  civil  action  at  the 
same  time.     Burr.7\9. 

27 i  If  a  justice  will  not,  on  complaint  made  to  him,  execute  his  of^ 
fice,  or  shall  misbehave  in  his  office,  an  information  may  be  moved 
for  against  him,  and  he  may  be  put  out  of  the  commission^  (Cromfu 
7.  3  ./1th.  2.)  But  the  most  usual  way  of  compelling  them  to  exe^ 
cute  their  office  in  any  case,  is  by  writ  of  mandamus* 

38.  Where  a  justice  commences  an  assault,  it  may  be  repelled,  and 
justified;  fQr  he  forfeits  his  protection  by  beginning  a  breach  of  the 
peace  himself.     Ca.  tcmfi.  Hard.  240. 

38.  *A  justice  has  a  right  to  judge  for  himself,  whether  the  offence 
,  charged  j>e  an  offence  within  the  law ;  and  if  upon  hearing  the  charge 
opened,  he  think»it  not  to  be  an  offence  withia  the  lawy  he  qpght  not 
to  proceed  upon  it.     2  Burr  788. 

Justifiable  Homicidb,  see  Homicidk. 

Lanblorb  and  Tjknants,  see  Kxmtsi 
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1.  LARCENY, or  theft^  by  contraction  for  latrocinyi  latrocenium^  is 
(listinj^uished  bjr  the  law  into  two  sorts ;  the  one  called  dm/ile  larceny, 
or  plain  theft  unaccompanied  with  any  other  atrocious  circumstance  ; 
and  mixed  or  conipound  larceny,  which  also  includes  in  it  the  aggrava* 
tion  of  a  taking  from  one's  house  or  person.     4  BL  Com.  229. 

2.  Simfile  XdTctxiy  is  also  generally  divided  into  tAvo  kinds;  graiyi 
larceny,  when  the  thing  stolen  exceeds  the  value  of  twelve  pence,  and 
//</ir  larceny,  when  it  is  of  that  A'alue  or  under.     4  BL  Com.  229. 

3.  Before  the  adoption  of  the  penitentiary  systeni,  the  benefit  of 
clergy  was  allowed  in  all  cases  of  simple  larceny  (except  horse-steal- 
ing) which  would  otherwise  be  without  clergy,  whether  the  same  be 
newly  created  by  any  act  of  Assembly,  or  exist  under  the  common 
law,  unless  it  be  taken  away  by  the  express  words  of  some  act  of 
Assembly.     See  title  *  Clergy,'  [benefit  of.] 

I.  Grand  Larceny.     11.  Petit  Larceny.     IIL  Larceny 
from  the  person.     IF.  Larceny  from  the  house. 

I.  GRAND  LARCENY. 

Grand  Larceny  is,  a  felonious  and  fraudulent  taking  and  carrying' 
away,  by  any  person,  o|^he  mere  pei*8onal  goods  of  another,  above  the 
Value  of  twelve  pence.     1 /jfaw.  89. 

Felordou^  and  fraudulent..,  .Felony  is  always  accompariied  with  an 
evil  intention,  and  therefore  should  not  be  imputed  to  a  mere  mistake 
or  misanimadversion  ;  as  where  persons  break  open  a  door,  in  onder 
to  execute  a  wan*ant,  which  will  not  justify  such  a  proceeding  ;  for  in 
such  case  there  is  no  felonious  intention.     I  Haw.  65. 

For  it  is  the  mind  that  makes  the  taking  of  another's  goods  to  be 
felony,  or  a  bare  trespass  only ;  but  because  the  variety  of  circum- 
stances is  so  great,  and  the  complications  thereof  so  mingled,  that  ft  is 
impossible  to  presciibe  all  the  circumstances  evidencing  a  felonious 
intent,  or  the  contrary  ;  the  same  must  be  left  to  the  due  and  attentive 
consideration  6f  the  judge  and  jury,  wherein  the  best  rule  is,  in  doubt- 
ful matters,  rather  to  incline  to  acquittal  than  conviction .  Only^  in  ge*- 
neral  it  may  be  observed,  that  the  ordinary  discover^  of  a  felonious  in- 
tent is,  if  the  party  doth  it  secretly,  or  being  chi^rged  with  the  goods, 
denies  it.     \  H,  H.  509. 

But,  nevertheless,  doing  it  openly  and  avowedly  doth  not  excuse 
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from  felony.  So  where  a  man  came  to  Smitfifield  market  to  sell  a  horse, 
and  a  jockey  coming  thither  to  buy  a  horse,  the  owner  delivered  hb 
horse  to  the  jockey  to  ride  up  and  down  the  market,  to  try  his  paces, 
but  instead^f  that,  the  jockey  rode  away  with  the  horse,  this  was  ad- 
judged felony.     jK?/.  82.' 

So  where  a  person  came  into  a  sempstress's  shop,  and  cheapened 
goods^and  ran  away  with  the  goods  out  of  the  shop,  openly  in  her  sight> 
this  was  adjudged  to  be  felony.     Raym.  276. 

So  where  a  man  comes  into  a  house,  by  colour  of  a  writ  of  execu- 
'  tion,  and  carries  away  the  goods ;  or  sues  out  a  replevin  to  get  another 
man's  horse,  and  then  runs  away  with  him  ;  that  is  felony  under  colour 
of  law.     2  Vcntr.  94.     Kcl.  83. 

Taking All  felony  includes  trespass,  and  every  indictment  must 

have  the  words  feloniously  took^  as  well  as  carried  away  ;  from  whence 
4t  follows,  that  if  the  party  be  guilty  of  no  trespass  in  taking  the  goods, 
he  cannot  be  guilty  of  felony  in  carrying  them  away.     1  Haw,  89. 

And  from  this  ground  ii  h^th  been  holden,  that  one  who  finds  the 
goods  which  I  have  lost,  and  converts  them  to  his  own  use,  with  intent 
to  steal  them,  is  no  felon,  and  2i  fortiori  therefore  it  must  follow,  that 
one  who  has  the  actual  possession  of  my  goods  by  my  delivery,  for  a 
special  purpose,  as  a  carrier  %vbo  receives  them  in  order  to  carry  them 
to  a  certtiin  place  ;  or  a  tayior  who  has  them  in  order  to  make  me  a 
suit  of  clothes  ;  or  a  friend  who  is  intrusted  to  keep  them  for  my  use ; 
cannot  be  said  to  steal  them}  by  embezzling  them  afterwards.  1  Haw, 
89. 

But  yet  it  hath  been  resolved,  that  if  a  carrier  opens  ^  pack,  and 
takes  out  pajrt  of  the  goods ;  or  a  weaver  who  has  received  silk  to 
work,  or  a  miller  who  has  com  to  grind,  take  out  part  thereof, 
with  intent  to  steal  it,  it  is  felony.     1  Ha%v.  90.  ^ 

So,  where  a  man's  goods  are  in  such  a  place,  where  ordinarily  ^f 

they  are  or  may  be  lawfully  placed,  and  a  person  take  them,  with  h 

intent  to  steal  them,  it  is  felony,  and  the  pretence  of  finding  must  ij 

not  excuse.     1  H,  H.  50S*  H 

So,  if  a  man's  horse  be  going  upon  a  common  where  he  has  a  i| 

right  to  put  him,  and  another  take  the  horse,  with  intent  to  steal  f| 

him*  it  is  no  finding,  but  a  felony.     I  H.  H  506.  ^^^ 

So  also,  if  the  horse  stray  into  a  neighbour's  ground  or  common,  >, J 

it  is  felony  in  him  that  so  takes  him.  But  if  the  owner  of  the 
ground  takes  him  doing  damage,  or  seize  him  as  a  stray  ^though 
perchance  he  hath  no  title  so  to  do,  yet  there  is  not  a  felonious 
intention,  and  therefore  cannot  be  felony.     1  H.  H,  506.    ~^  j  1 

If  one  man's  sheep  stray  into  another  man's  flock;  and  that  other  %\ 

person  drives  it  along  with  his  flock,  or  by  bare  mistake  shears  it,  H 

this  taking  is  not  a  felony ;  but  if  he  knows  it  to  be  another's,  and  '  t^, 

marks  it  with  his  mark,  this  is  an  evidence  of  felony.    I  H.H  507.  ;| 

Lord  Hale  says,  If  one  nian  takes  another  man's  hay  or  corn, 
and  mingle  it  with  his  own  heap  or  stack,  or  takes  another  man's 
cloth  and  embroider  it  with  silk  or  gold  ;  such  other  person  may 
retake  the  whole  heap  of  com,  or  cock  of  hay,  or  garment,  and 
embroidery  also  j  and  this  retaking  is  no  felony,  nor  so  much  as  a 
trespass.     1  H  H.  513. 

It  seems  generally  agrecd>  that  one  who  has  the  bare  charge, 
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pr  the  special  use  of  goods,  but  not  the  possession  of  them ;  as  a  shepr 
herd  who  looks  dfter  my  sheep^  or  a  but)er  who  takes  care  of  my  plate, 
or  a  servant  who  l^eeps  a  key  of  my  chamber,  or  a  guest  who  has  a  piece, 
of  plate  Set  before  h^m  in  an  inn,  may  be  guilty  of  felony,  in  fraadu^ 
lently  takiQgaway  the  same.     I  Haw,  90.     4  Bl.  Com.  251. 

\4nd  carrying  away To  make  it  come  within  this  description,  it 

^eemeth  that  any  the  least  removint^  of  the  thing  uken  from  the  place 
where  it  was  before  is  sufiBcient  for  this  purpose,  though  it  be  pot  quite 
parried  off;  and  upon  this  ground,  the  guest  who  having  takep  off  the , 
sheets  from  his  bed  Mith  an  intent  to  steal  them,  canned  theni  into  the 
hall  and  was  apprehended  before  he  coqld  get  out  of  the  house,  was 
adjudged  gifilty  of  larceny.  So  also-was  hei  who  having  taken  an 
horse  in  a  close,  with  an  intent  to  steal  him,  was  apprehended  before 
he  could  get  hjni  out  of  the  close.  ^    \  Haw.  93. 

J^anypeTBon A  wife  maybe  guilty  thereof,  by  stealing  the 

goods  of  a  stranger:  but  not  by  stealing  the  g6ods  of  her  husband. 
1  Haw.9i, 

It  is  said  by  Mr,  Dalton  and  others,  that  it  is  no  fejony  for  one  re- 
duced.to  extreme  necessity  to  take  so  much  of  another's  victuals  as 
will  save  him  from  starving ;  but  lord  Hale  says,  that  this  rule  by  the 
law  of  England  is  fal^e ;  and  therefore,  that  if  a  pei*son  being  under 
necessity  for  want  of  yictu?ils  or  clothes^  steals  another  man's  goods,  it 
IS  felony,     l/f./f.  54. 

If  one  steaieth  anotherman's  goods,  and  afterwai*ds  another  stealeth 
the  same  from  hi^i ;  tl^  owner  may  charge  the  first  or  i^econd  felon, 
fit  his  choice.     Dalt.c,\^2, 

An  alien  whose  sovereign  is  in  amity  wjth  the  United  States,  resid- 
ing here,  and  receiying  the  protection  of  the  law,  pwelh  a  local  alle- 
giance to  the  government  during  the  time  of  hi^  residence,  and  if,  dur- 
ing that  time,  he  committeth  an  offence,  he  shall  be  liable  to  be  pu- 
nished for  the  same,  even  as  s^  natural  born  citizen ';  for  his  person  and 
personal  estate  are  as  much  under  the  protection  of  the  law  as  the  na- 
tural bom  citizen,  and  if  he  is  injured  in  either,  he  |ia^h  the  same  reme* 
dy  at  law  for  such  injury.    Foat.  185.    , 

So  also,  an  alien  Wn9se  sovereign  is  at  enmity  yii\h  us,  living  here 
under  the  commonwealth's  protection^  committing  of!er>ces,  may  be 
proceeded  against  in  like  manner ;  for  he  oweth  a  temporal^  local  al« 
legiance,  founded  on  that  share  of  protection  he  receiveth.     Ibid, 

So  also  a  prisoner  of  war,  although  he  is  not  properly  subject  to  the 
municipal  laws  of  thi3  country,  yet  if  he  commiu  any  offence  against 
the  l^w  of  nations,  or  the  light  or  nature  and  the  fundamental  laws  of 
f/X  society,  he  is  liable  to  answer  ip  the  ordinary  course  of  justice,  as 
pther  persons  offending  in  l^ke  manner  are.  As  in  the  case^  of 
P^tcr  Moliercs^  a  French  prisoner,  who  yras  indicted  at  the  jail  deli\'e«- 
vy  for  the  city  of  Bristol,  m  August,  1758,  before  Sir  Micfmel  Foster^ 
for  pfivateiy  stealing,  in  the  shop  of  a  goldsmith  and  jeAvcller,  a  dia- 
monc)  ring,' valued  at  twenty  pound!;.  Sir  Alichael  says,  hje  thought  it 
highly  improper  tp  proceed  capitally,  upon  a  local  statute,  agumst  a 
prisoner  of  war  ;  and  thQi'efore  advised  the  jury  to  acquit  hrm  of  the 
pircuifnstance  of  stealing  in  the  shop,  as  by  the  statute,  and  to  find  him 
guilty  pf  simple  larceny  to  the  value  laid  in  the  indictment.  Accord- 
mgly  he  was  burnt  in  the  hand,  and  sent  to  the  prison  appointed  foj: 
fr^chpmoncrs.    7^/^.188,  ^r^^i^ 
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Of  the  mere  fteraonai  goatU.,,,Mere  ;  for  if  the  personal  goods  sarvout 
any  thing  of  the  reality  it  cannot  be  larceny.  And  therefore  they 
ought  to  be  no  way  annexed  to  the  freehold ;  therefore  it  is  no  larceny^ 
but  a  bare  trespass^  to  steal  coi*n  or  grass  growing,  or  apples  on  a  tree ; 
but  it  is  larceny  to  take  them,  being  severed  from  the  freehold,  a& 
wood  cut,  grass  in  eocks,  stones  digged  out  of  the  quarry  ;  and  this, 
whether  they  are  severed  by  the  owner,  or  even  by  the  thief  himself, 
jf  he  sever  them  at  one  time,  and  then  come  again  at  another  time  and 
take  them.      I  Haw,  93.  '  \  H.H.5 10.     4  Bl,  Com.  232* 

Also,  the  goods  ought  to  have  some  worth  in  themselves^  and  npC 
to  derive  their  whole  value  from  the  relation  they  bear  to  some  other 
thing,  which  cannot- be  stolen  ;  as  paper  or  parchment,  on  which  are 
written  assurances  concerning  lands,  or  obligations,  or  covenants,  or 
other  securities  for  a  debt^  or  other  ehoae  in  action,     i  Hdwi  93. 

But  "  if  any  record,  or  parcel  of  the  same,  writ,  return,  pannel,  pro- 
cess, or  warrant  of  attorney,  in  any  court  within  this  commonwealth, 
be  willingly  stolen,  taken  away,  withdrawn,  or  avoided  by  any  clerk, 
oi"  by  any  other  person,  because  whereof  any  judgment  shall  be  re- 
versed, such  stealer,  taker  away,  withdrawer,  or  avoider,  their  pro* 
curersy  counsellors  and  abettors,  being  thereof  indicted,  and  duly  con- 
victeci,  by  their  own  confession,  or  by  inquest  to  be  taken  of  lawful 
men,  shall  be  judged  for  felons,  end  shall  incur  the  pain  of  felony.^' 
1  Hev.  Code^  p.  45. 

^C?*  I'his  being  a  clergyable  offence,  before  the  amendment  of  our 
penal  code,  is  now  punishable  by  confinement  in  the  penitentiary,  for 
a  period  not  less  than  six  months,  nor  more  than  two  years.  See 
I  JRevf  Code^p.  357,  sect.  13.  and  CLBnoY....BKNBFiT  of. 

And  ^'  he  or  she  shall  be  adjudged  a  felon,  and  not  hove  the  benefit 
of  clergy^  who  shall  steal,  or  by  other  means  take  from  the  possession 
or  custody  of  another,  any  warrant  from  the  register  of  the  land-eilice 
of  this  commonwealth,  to  authorise  a  survey  of  waste  and  unappropri- 
ated lands.''     1  Rev.CodCi  p.  250,  sect.  6. 

Also,  ^<  he  or  she  shaUl|e  adjudged  a  felon,  and  not  have  the  benefit 
of  clergy,  who  shall  steaT  or  by  robbery  take  from  the  possession  or 
custody  of  another,  any  loan^ffic/  certificate  of  the  United  States^  or 
any  of  them,  or  any  vnirrant  ofihiti^emor  or  other  person  exercising  , 
that  fupctidn,  or  any  certificate  of  the  auditar  for  public  accounts  to  the 
treasurer,  authorising  the  payment  of  money,  or  shall  pr^nent^  or 
cause  to  be  preaenied^  such  loan-office  certificate  at  a  loan  office  of  the 
United  States^  or  any  of  them,  for  the  discharge  of  the  whole,  or  any 
pail  thereof,  or  such  warrant  or  auditor's  certificate  at  the  public  trea- 
sury, for  the  payment  thereof,  knowing  such  loan-office  certificate, 
or  warrant,  or  auditor's  certificate  to  have  been  stolen,  or  by  robbery 
to  have  been  taken  frojn  the  possession  or  custody  of  another."  1  Rev. 
fL^if,  Cedcy  p.  250,  sect.  7. 

-\'.'  K7*  The  two  casetf  next  above  mentioned,  not  having  been  ex- 
pressly enumerated,  in  the  penitentiary  law,  they  are,  under  the  act  of 
the  twenty -first  of  January  1 800,  punishable  by  confinement,  for  a  peiiod 
not  less  than  one  nor  more  than  ten  years.     See  i  Rev.  Code^  p.  412. 

And  •*  if  any  -person  shall  steal  or  take  by  robbeiy  from  another, 
any  bank  or  post  note,  then  every  such  person,  being  duly  tliereof 
convicted}  shall  be  sentenced  to  snfPer  imprisonment  in  the  iailand 
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penitentiary  ligii&ey  ibr  a  period  of  thne  nost  less  than  three  years,  nor 
more  than  ten  years."     2  Jiev.  Code,  p.  U8. 

The  goods  ought  also  not  to  be  things  of  a  base  nature,  as  dogs, 
cats,  bears,  foxes,  monkeys,  ferrets,  and  the  like,  which,  howsoever 
they  may  be  valuetl  by  the>  owner,  shall  never  be  so  highly  regarded 
by  the  law,  that  for  therr  sakcs  a  man  shall  die :  but  yet  the  stealing  of 
an  hawk,  knowing  it  to  be  reclaimed,  is  felony  by  the  common  iaw, 
and  by  statute,  in  respect  of  that  very  high  value  which  was  formerly 
set  upon  that  bird      I  //o^^.  93,        ^ 

Of  another, ...li  seems  agreed,  that  the  taking  of  goods,  whereof  no 
one  had  a  property  at  the  time,  cannot  be  felony  ;  and  therefore  that 
he  who  takes  shiy  treasure  trove^  or  a  wrecj^,  waif,  or  stray,  before  they 
have  been  seised  by  the  persons  who  have  a  right  thereto,  is  not  guilty 
of  felony,  but  shall  be  punished  by  fine.     1  Haw.  94. 

A  man  may,  under  some  circumstances,  be  guilty  of  stealing  A» 
ovm  ^ooda  ;  as  where  he  takes  them  fixun  a  pawn-broker,  or  any  one  to 
whom  he  has  entrusted  them,  with  intent  to  charge  the  bailee  with  the 
value.     4Bt.Com,  231. 

But  yet  the  taking  of  these  must  be,  where  the  party  tha|  takes 
them  really  believes  them  to  be  such,  and  colours  not  a  felonious 
taking  under  such  a  pretence  ;  for  then  every  felon  would  cover  his 
felon]|^  under  that  pretence.    1  H.  H.  506, 

Neither  shall  he  who  takes  fish  in  a  river,  or  other  great  water, 
wherein  they  are  at  their  natural  liberty,  be  guilty  of  felony ;  as  he  may 
be,  who  takes  them  out  of  a  trunk  or  pond.   .  1  Bdw,  94. 

Upon  the  like  ground  it  seems  clear,  that  a  man  cannot  commit  fe- 
lony, by  taking  hares  or  conies  in  a  warren,  or  old  pigeons  being  out 
of  the  house ;  but  it  is  agreed,  that  one  may  coipmit  larceny,  by  taking 
such  or  any  other  creatures  /era  natur^y  if  they  be  fit  for  food,  and  re- 
duced to  tameness,^  and  known  by  him  to  be  so.  1  Haw,  94.  4  Hi. 
Com.  236. 

Also,  it  is  said,  that  there  may  be  felony  in  taking  goods,  the  own- 
^r  whereof  is  unknown;  in  which  case  the^commonwealth  s^all  have 
the  goods,  and  the  offender  shall  be  indicted  for  taking  the  goods  of 
a  person  unknown  ;  and  it  seems,*  that  in  some  cases  the  law  will  ra- 
ther feign  a  property,  where  in  stijl^tness  there  is  none,  than  suffer  an 
offender  to  escape.     \  Haw,  94. 

He  who  steals  goods  belonging  to  a  parish  church  may  be  indicted 
for  stealing  the  goods  of  the  parishioners^    Jbid, 

And  it  hath  been  adjudged,  that  he  who  takes  off  a  shroud  from  a 
dead  corps,  may  be  indicted  as  having  stolen  it  from  him,  who  was  the 
owner  thereof  when  it  was  put  on  ;  for  a  dead  man  can  have  no  pro- 
perty.    1  Haw.  94.     4  Bl.  Com.  337. 

Above  the  vaiue  of  twelve  pence The  learned  editorof //a/e'*  history 

of  the  pleas  of  the^  crown  observes,  that  in  former  times,  though  the 
punishment  of  theft  was  capital,  yet  the  criminal  was  permitted  to 
redeem  his  life  by  a  pecuniary  ransom ;  but  in  the  9  //.  1 ,  it  was  enact- 
ed^ that  whosoever  was  convicted  of  theft  should  be  hanged,  and  the 
liberty  of  redemption  was  entirely  taken  away ;  which  law  continues 
to  this  day,  but  considering  the  alteration  in  the  value  of  money,  the 
severity  is  m^ph  greater  now  than  it  was  then,  for  twelve  pence  would 
then  purchase  as  much  as  forty  shillings  will  now.    And  yet  a  theft 
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above  the  value  of  t\velvo  pence  is  still  liable  to  the  same  punishment. 
Upon  which  sir  H,  Sfielman  \\Si%\\^  observes,  that  tvhile  all  things  else 
have  risen  in  their  value,  and  grown  dearer,  the  life  of  man  is  become 
much  cheaper  ;  and  from  thence  takes  occasion  to  wish,  that  the  an- 
cient tenderness  of  life  were  again  restored.     1  i/.  H,  12. 

And  lord  Coke^  observing  that  when  the  statute  of  the  3  Ed,  h  was 
made^  which  makes  stealing  of  goods  afcove  the  vakie  of  twelve  pence 
to  be  grand  larceny,  the  ounce  of  silver  iitasthe  value  of  twenty  pence^ 
and  now  it  is  of  the  value  of  live  shillings  and  above,  draws  the  con- 
clusion, that  the  things  stolen  ought  to  be  reasonably  valued,  that  is, 
having  respect  to  the  great  alteration  in  the  value  of  ^noney.  (3  hn«t, 
189,  190.)  For  twenty  shillings  were  then  a  reatpoui^d  weight ;  which 
name  we  still  retain,  although  the  weight  is  miJrch  diminished 

If  two  persons  or  more,  together,  steal  goods  above  the  value  of 
twelve  pence,  every  one  of  them  is  guilty  of  grand  larceny ;  for  each 
person  is  as  much  an  offender  as  if  he  h^d  been  alone.     1  Hav>.  95. 

Also,  it  seems  the  current  opinion  of  all  the  old  books^  that  if  one  at 
several  times  steal  ^ver^l  parcels  of  goods,  each  Under  the  value  of 
twelve  pence,  but  amounting  in  the  whole  to  more,  from  the  same  per- 
son, and  be  found  guilty  thereof  on  the  same  indictment,  he  shall  have 
judgment  of  death  as  for  grand  larceny;  but  this  severity  is  seldom 
practised.     Ibid. 

"  Every  person  convicted  of  simple  larceny,  to  the  value  of  four  dol- 
lars and  upwards,  or  as  accessdry  thereto  before  the  fact,  shall  restore 
the  goods  or  chattels  so  stolen  to  the  right  owner  or  owners  thereof, 
or  shall  pay  to  him,  her,  or  them,  the  full  value  thereof,  or  so  much 
thereof  as  shall  not  be  restored ;  and  moreover  shall  undergo  a  con- 
finement in  the  penitentiary,  for^  period  not  less  than  one^  nor  more 
than  three  years."     1  Rev.  Code^  p.  356,  sect.  6. 

^  Robbery  or  larceny  of  obligations  or  boncls,  bills  obligatory,  bills  of 
exchange,  promissory  notes  for  the  payment  of  money,  lottery  tickets, 
paper  bills  of  credit,  certificates  granted  by  or  under  the  authority  of 
this  commonwealth,  or  of  the  United  States,  or  any  of  them,  shall  be 
pui^ished  in  the  same  manner  as  robbery  or  larc^mj  of  goods  and  chat- 
tels.   Ibid,  sect.  8.  ' 


IL    PETIT  LARCENY. 

Petit  liarceny  agrees  with  grand  larceny  in  several  paVticulars  above 
mentioned,  except  only  the  value  of  the  goods  (and  except  as  hereafter 
followeth)  so  that  where  ever  an  offence  would  amount  to  grand  larce- 
ny, if  the  things  stolen  were  above  the  value  of  twelve  pence,  it  is  petit 
larceny,  if  it  be  but  of  that  value  or  under.     1  Haw.  95. 

And  if  one  he  indicted  for  stealing  goods  to  the  value  often  shillings,      ^ 
and  the  jury  find  specially,  as  they  may,  that  he  is  guilty,  but  that  the 
goods  are  worth  biit  ten  pence,  he  shall  not  have  judgment  of  death, 
but  only  as  for  petit  larceny.    Ibid,       I      • 

In  petit  larceny  there  can  be  no  accessories,  either  before  or  after. 
1  H.  H,  530. 

For  a  justice  of  the  peace,  before  whom  an  offender  shall  be  brought 
ior  petit  larceny  out  of  sessions,  may  not  punish  the^ssiid  offender  by 
his  discretion,  and  so  let  him,  go;  but  must  have  him  committed  or 
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bailed?  to  the  intent  be  inaf  come  to  his  trial,  as  in  cases,  of  otherfe^ 
lonies :  and  iU  upon  his  trial,  the  jury  shall  find  the  goods  stoleu  ta 
exceed  twelve  pence  in  valqe,  the  offender  shall  have  judgment  to  dte 
for  the  fault.     Bait.  c.  154,.  . 

It  seemeth,  that  all  petit  larceny  is  felony,  and  consequently  re- 
quires the  vford/eloniou^ly  in  an  indict.rnent  for  it ;  yet  it  is  certain,  that 
it  is  not  punishaUe  with  tlie  loss  of  life  or  lands,  but  only  with  the  for*- 
feitureof  goods^  and  whipping,  or  other  coi*poral  punishment.  1  Haw. 
95. 

By  the  penitentiary  law,  it  was  enacted,  that  if  any  person  should 
feloniously  take,  steal,  and  carry  away,  any  gQpds  or  chattels,  under 
the  value  of  four  dollars,  the  same  order  and  course  of  trial  should  be 
had  and  observed  as  for  other  simple  larcenies  (which  was  agreeably  to 
the  common  law,  4  Bl.  Com.  229  j  and  he,  she,  or  they,  beingthereof  le- 
gally convicted,  should  be  deemed  guilty  of  fietit  larceny^  and  sl>ouid 
restore  the  goods  and  chattels  so  stolen,  or  pay  the  full  value  thereof 
to  the  owner  orownerSv^and  be  further  sentenced  to  uiulergo  a  confine- 
ment in  the  pemtentiary,  for  a  period  not  less  than  six  months,  nor 
more  than  one  year.  (I  Rev,  Code^  p.  356,  sect.  7.)  |0*  But  the  ^ 
mode  of  trials  and  the  fiu7U9/tment^  has  since  been  considerably  altered. 
For,  by  act  of  the  first  of  February,  lfi04  (3  Bev,  Code^  p.  70,  sect.  4.) 
«*  All  free  persons,  accused  of  petit  larceny,  shall  be  tried  in  the  court 
of  that  county  wherein  such  offence  was  committed,  in  the  manner 
prescribed  by  the  act  entitled  *  An  act  to  amend  the  eeverallaw*  concern" 
tng  the  penitentiary^*  and  upon  conviction  of  an  offender,  he  or  she  shall 
be  punished  by  stripes,  on  his  or  her  bare  back,  not  less  than  ten  nor 
more  thanybr/y,  for  any  one  offence,  or  by  confinement  in  the  penitent 
tiary  house,  for  a  term  not  less  than  i^ighteen  months,  at  the  discretion 
of  the  jury  before  whom  such  person  shall  be  tried."  The  mode  of 
trial,  by  the  above  recited  act,  is  thus  directed :  <^  All  offences,  the 
punishment  for  which  does  not  by  law  at  present  exceed  a  confinement 
in  the  penitentiary  for  a  term  of  one  year,  shall  be  tried  in  the  court 
of  that  county  wherein  such  offence  was  committed ;  and4n  order  to 
carry  this  power  more  fully  into  effect,  Be  it  further  enactcdy  That  the 
several  courts  sitting  for  the  examination  of  persons  accused  of  crimes 
shall,  if  they  are  of  opinion  that  the  party  ought  to  be  further  prose- 
cuted, and  that  the  offence  with  which  he  or  she  stands  charged  is 
cognizable  before  the  cpunty  or  corporation  courts,  by  this  act,  take 
the  recognizance  of  such  person,  with  sufficient  security  for  his  or  her 
appearance  at  the  next  quarterly  terra  held  for  such  county  or  cofpo- 
ration,  and  in  case  of  refusal  or  inability  to  give  such  security,  be,  she, 
or  they,  shall  be  committed  to  prison,  until  discharged  by  due  course 
of  law/* 

'^  The  mode  of  trial  shall  be,  by  indictment  foimd  by  the  grand  jury 
of  such  county  or  corporation,  according  to  the  rules  adopted  in  the 
district  courts.  The  sheriff  shall  immediately  thereupon  summon  - 
twelve  good  and  lawful  men,  not  members  of  the  grand  jury,  and  in 
evejy  fespect  qualified  as  venire  men^  as  directed  by  law  in  the  said 
district  kourts,  who  shall  constitute  a  jury  for  the  trial  of  such  offend* 
cr."     2  Bev.  Code,  p.  24,  sect.  4. 

K7*  Persons  cotxvicted  under  this  act  were  puobhable  by  stripesi 
not  less  than  teci  nor  more  than  forty,  for  any  one  ofiencef  or  by  coi>» 
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iiSement  in  the  penitentiary,  for  a  term  to  be  fixed  by  the  verdict  of 
the  jury,  not  less  than  six  roonths  nor  exceeding  twelve  months,  al 
the  election  of  the  convict,  to  be  made  before  the  jury  retired ;  and 
.  on  a  second  conviction  of  a  like  offence,  he  might  be  sentenced  to  the 
penitentiary,  for  a  term  not  less  than  one  nor  more  than  two  years.  But, 
by,  the  act  of  the  first  of  February,  1804,  above  recited  (2  Rev.  CodCj^ 
p.  70.)  this  election  of  the  convict  seems  to  be  taken  away. 

^  If  any  person  shall  steal  any  hog,  shoat,  or  pig,  such  person  shall 
be  adjudged  to  be  guilty  of  petit  larceny,  and  shall  have  the  same 
trial  and  punishment]^  as  in  other  cases  of  petit  larceny."  3  Rev,  Code^ 
lb  SO,  sect.  4.    See  Hog-stealino.  / 

III.  LARCENY  FROM  THE  PERSON. 

Larceny  from  th^  person  of  a  man  either  puts  him  in  fear,  and 
then  it  is  called  robbery ;  or  does  not  put  him  in  fear,  and  then  it  is 
called  barely,  larceny  Jrom  the  fieraon.     \  Haiuk.  147.     See  title  RoB- 

IV.  LARCENY  FROM  THE  HOUSE. 

This  is  to  be  understood  where  the  offence  falls  short  of  BuholarTi 
which  see. 

Some  of  the  offences  in  stealing  from  a  house  have  already  been 
noticed,  under  title  Clergy,  [benbtit  or]  which  see. 

^*  All  and  every  person  and  persons,  that  shall  at  any  time,  eitheo- 
in  the  night  or  the  day,  feloniously  break  any  warehouse,  or  store-* 
house,  and  shall  take  therefrom  any  money,  goods  or  chattels,  wares 
or  merchandises,  of  the  value  of  four  dollars  or  more,  although  the 
owner  of  such  goods,  or  any  other  person  or  persons,  be  or  be  not  in 
such  warehouse  or  storehouse,  or  shall  aid,  assist,  counsel,  hire,  or 
oommand  any  person  or  persons  so  to  break  and  rd5  any  such  ward"- 
house  or  storehouse,  and  shall  be'  thereof  convicted  or  attainted,  or 
being  thereof  indicted,  shall  stand  mute,  or  win  not  answer  directly  to 
the  indictment,  or  shall  peremptorily  challenge  above  the  number  of 
twenty  persons  returned  to  be  of  the  jury,  shall,  by  virtue  of  this^act, 
be  absolutely  debarred  of  and  from  the  benefit  of  clergy."  1  Rev,  Code^ 
p.  206,  sect.  2. 

The  offence  of  receiving  stolen  gofids  is  considered  under  title  Ac^ 
CEssour,  which  see.  • 

(A)  fTarrant  for  larceny^ 

county,  to  wit. 
To  the  constable  of  the  said  county. 
Whereas  A  J,  of  in  the  county  of  hath  this  day 

made  information  and  complaint,  upon  oath,  before  me  a  jus- 

tice of  the  peace  for  the  said  county,  that  this  present  day  divers  goods 
•f  him  the  said  A  J,  to  wit  have  feloniously  been  stolen,  taken 

and  carried  away,  frbm  the  house  of  him  the  said  A  Jt  at 
aforesaid,  in  the  county  aforesaid,  and  that  he  hath  just  cause  to  sus- 
pect, and  doth  suspect>  that  A  O,  late  of  feloniously  did  steal, 
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take)  and  carry  away  the  same.  These  are  therefore  to  command 
you  forthwith  to  apprehend  him  the  ^aid  A  O)  and  to  bring  him  be^ 
fore  me,  to  answer  unto  the  said  infom^tion  and  complaint,  and  to  be 
further  dealt  with  according  to  law.  Herein  fall  vou  not.  Given  un- 
der my  hand  and  seal,  the  day  of  in  the  year 

NoTB....The  formof  a  warrant  to  search  for  stolen  goods  is  inserted 
under  the  title  Seabcs  warrant. 

ICT*  For  the  forms  of  a  Mmttiuvs^  Rrcogrizancs»  SccJ  see  tide 

CRKMIRAX.S* 

(B)   Indictment  for  grand  or  petit  larceny  irt  general* 

county,  to  wit. 
The  jurors,  &c.  upon  their  oath  present,  That  A  O,  late  of 
in  the  county  of  ^      labourer,  on  the  day  of  ift 

the  year  with  force  and  arms,  at  in  the  county  afore- 

said, onls  lin^n  sheet,  of  the  value  of  of  the  goods  and  chattels 

of  one  A  J,  then  and  there  being,  feloniously  did  steal,  take  and  carry 
away,  agsunst  the  peace  and  dignity  of  the  commonwealth. 

(C)  Indictment  Jbr  breaking  a  house  in  the  day  time^  some 
person  being  therein. 

county,  to  wit. 
The  jurors,  See.  upon'their  oath  present.  That  A  O,  late  of 
in  the  county  of  labourer,  on  the  day  of  in 

the  year  at  the  hour  of  in  the  afternoon  of  the  same 

dayt  with  force  and  arms,  at  in  the  county  of  the  dwell- 

ing house  of  one  A  J,  there  situate  (one  B  J,  wife  of  the  said  A  J,  in 
the  same  house,  in  the  peace  of  God  and  of  the  commonwealth,  then 
being)  feloniously  did  break  and  enter,  and  one  silver  spoon,  of  the 
value  of  of  the  goods  and  chattels  of  him  the  said  A  J,  then 

and  there  feloniously  did  steal,  take,  and  carry  away,  and  her  the  said 
B  J  then  and  there  in  bodily  fear  and  danger  of  her  life  feloniously 
did  put ;  against  the  peace  and  dignity  of  the  commonwealth. 

(/))  Indictment  Jbr  breaking  a  house  in  the  day  time^  no 
person  being  therein. 

county,  to  wit. 
The  jurors,  &c.  upon  their  oath  present,  That  A  O,  late  of 
on  the '  day  of  ,  in  the  year  at  the  hour  of 

in  the  afternoon  of  the  same  day,  with  force  and  arms,  at 
in  the  county  aforesaid,  the  dwelling  house  of  one  A  J,  there  situate, 
feloniously  did  break  and  enter,  and  one  silver  spoon,  of  the  value  of 
of  the  goods  and  cliattels  of  him  the  said  A  J,  then  and 
there  feloniously  did  steal,  take,  and  carry  away  s  against  tlie  peace 
and  dignity  of  the  commonweal^. 
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(JB)   IfuRctment  for  breaking  a  p^arehause  or  itorehotise^ 
and  stealing  thereout  above  the  value  of  four  doUars. 

county,  to  wit. 
The  jurors  for  &c.  upon  their  oath  do  presenti  That  A  O,  late  of 
ia  the  county  of  aforesaid,  labourer,  on  the 

I  day  of  .  in  the  year  and  in  the  year  of  the 

commonwealth,  with  force  and  arms,  at  in  the  county  afore- 

said, the  storehouse  of  one  A  J,  there  situate,  feloniously  did  brealK 
and  enter,  and  one  piece  of  cloth  (commonly  called  cloth) 

of  a  black  cok>ur,  of  the  value  of  ttomty  dollars,  of  the  goods  and  chat- 
tels of  him  the  said  A  J,  in  the  storehouse  of  him  the  said  A  J  then 
and  there  being  founds  then  and  theros  i>rivately  and  feloniously  did 
steal,  take  and  carry  aw£^ ;  against  the  peace  and  dignity  of  the  com- 
monwealth. 


LEWDNESS. 


*  1 .  ALTHOUGH  lewdness  be  properly  punishable  by  the  ecclesiastic 
cal  law,  yet  the  offence  of  keeping  a  bawdy  house'  cometh  under  the 
cognizance  of  the  law  temporal,  as  a  .common  nuisance,  not  only  in 
respect  of  its  endangering  the  public  peace,  by  drawing  together  dis? 
solute  and  debauched  persons,  but  also  in  respect  of  its  apparent  ten« 
dency  to  corrupt  the  manners  of  both  sexes.    3  Inat,  ^05.   1  Hmwk,  96. 

2.  And  in  general,  all  open  lewdness,  grossly  scandalous,  is  punish- 
able upon  indictment  at  common  law.     i  Hawk.  7. 

3.  Offenders  of  thi^  kind  are  punishable  not  only  with  fine  and  im- 
prisonment, but  also  with  such  in&moua  punishment  as  to  the  court» 
in  discretion,  shall  seem  proper.    Ibid.  196. 

4.  And  upon  information  given  to  a  constable,  that  a  man  and  woman 
are  in  adultery,  or  fornication,  together,  or  that  a  man  and  woman  of 
evil  report  are  gone  to  a  suspected  house  together,  in  the  night,  the 
ofHcer  may  take  company  with  him,  and  if  he  find  them  so,  he  may 
carry  them  before  a  justice,  to  find  sureties  of  the  good  behaviour* 
Dal.  Ch.  124.     2  Hawk.  61. 

5.  For  it  seems  always  to  have  been  the  better  opinion,  that  a  man 
nhay  be  bound  to  lus  good  behaviour  for  haunting  bawdy  houses  with 
women  of  bad  fame,  as  also  for  keeping  bad  women  in  his  own  house.  ' 
1  Hawk.  132. 

6.  And  a  wife  may  be  indicted  together  with  her  husband,  and  con- 
demned to  the  t>illory  with  him,  for  keeping  a  bawdy  house ;  for  this 
is  an  offence  as  to  the  government  of  the  house,  in  which  the  wife  has  a 
principal  share,  and  also  such  an  offence  as  may  generally  be  presum- 
ed to  be  managed  by  the  intrigues  of  her  sex.    Ibid.  2. 
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T/If  a  wife  go  awaf  i  and  remain  with  an  adulterer,  without  bong 
reconciled  to  her  husband,  she  shall  lose  her  dower.  1  In9$.  435. 
1  Bev.  Code,  p.  171,  sect.  10. 

8  But  if  a  person  is  indicted  for  frequenting  a  bawdy  house,  it  must 
appear  that  he  knew  it  to  be  such  a  house ;  and  it  must  be  expre^slf 
alledged,  that  it  is  a  bawdy  house,  and  not  that  it  is  suspected  to  be  so. 
Wood.  B.  3.  ch.  3. 

9.  On  an  indictment  for  keeping  a  disorderly  house,  a  female  wit- 
ness swore,  that  she  was  a  sailor's  wife,  and  during  her  husband's  ab- 
sence she  had  often  prostituted  herselif  there.  Lord  Raymond  said, 
it  was  an  odious  piece  of  evidence,  and  ought  not  to  be  keai^.  3  Bum^s 
Jmt  98.  (isthedit ) 

10.  But  It  is  said,  a  woman  cannot  be  indicted  for  being  a  bawd  ge-» 
nerally,  for  that  the  bare  solicitation  of  chasdty  is  not  indictable. 
\Hav>k.  196      1  &//t.  382.  ' 

11.  It  is  an  indictable  offence  to  frequent  houses  of  ill  fame,  or  to 
be  guilty  of  grossly  scandalous  and  public  indecency,  for  which  the 
punishment  is  by  fine  and  imprisonment.  But  the  temporal  courts 
take  no  notice  of  the  crime  of  adultery,  otherwise^than  as  a  private  in- 
jury.   4  BL  Com.  65.     But  see  title  Foemication. 

Indictment  for  keeping  a  disorderly  house. 

The  jurors  for  Sec.  upon  their  oath  present,  That  A  O,  late  of 
in  the  said  county,  labourer,  on  the  day  of 

in  the  year  and  in  the  year  of  the  commonwealth, 

and  at  divers  other  times,  as  well  before  as  after,  with  force  and  arms, 
at  aforesaid,  in  the  county  aforesaid,  did  keep  and  maintain, 

and  yet  doth  keep  and  maintain,  a  certain  common,  ill  governed  and 
disorderly  house,  and  in  the  said  house,  for  his  own  lucre  and  gain,  - 
certain  evil  and  ill  disposed  persons,  as  well  men  as  women,  of  evil 
name  and  fisime,  and  of  dishonest  conversation,  to  frequent  and  come 
together  there,  and  the  said  divers  other  times  there  unlawfully  and, 
wiliully  did  G«iuse  and  procure ;  and  the  said  men  and  women,  in  the 
said  house,  at  unlawful  times,  as  well  in  the  night  as  in  the  day,  then^ 
and  the  said  other  times,  there  to  be  arid  remain,  drinking,  tippling* 
whoring,  and  misbehavmg  themselves,  unlawfully  and  wilfully  did^ 
penuit,  and  yet  doth  permit,  to  the  great  damage  and  common  nui*- 
sance  of  all  the  citizens  of  this  commonwealth,  and  against  the  pe^ce 
and  dignity  of  the  commonwealth. 
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1 .  A  LIBFX  18  a  malidous  defamation  of  any  person,  expressed 
cither  in  printing  or  writing,  signs  or  pictures,  to  asperse  the  reputa- 
tion of  one  that  is  alive,  or  the  memory  of  one  that  is  dead.  IVoody 
B.3.  ch.  3. 

2.  AmaHdou9  de/amati(m.,„Ar\d  the  scandal  w(iich  is  expressed  in 
a  scofiing  and  ironical  manner  is  as  properly  a  malicious  defamation, 
as  that  which  is  expressed  in  direct  terms :  as,  where  a  i)eraon  pro- 
poses one  to  be  imitated  for  his  courage,  who  is  known  to  be  a  great 
statesman,  but  no  soldier ;  and  another  to  be  imitated  for  his  learning, 
who  is  known  to  be  a  ^reat  genera],  but  no  scholar ;  and  the  like ; 
which  kind  of  writing  is  as  well  understood  to  mean  only  to  upbraid 
the  pardes  with  the  want  of  those'qualities,  as  if  it  had  directly  and  ex- 
pressly done  so.     1  Hfnvk.  194. 

3.  And  from  the  same  foundation,  \)l  hath  also  been  resolved,  that 
a  defamatory  writing,  expressing  one  or  two  letters  of  a  name,  in  suc^ 
a  manner  that  from  what  goes  before,  and  follows  after,  it  must 
needs  be  understood  to  signify  such  a  particular  person,  in  the  plain, 
obvious,  and  natural  construction  of  the  wholq,  and  would  be  perfect 
nonsense  if  restrained  to  any  other  meaning,  is  as  properly  a  libel,  as 
if  it  had  expressed  the  whole  name  at  large  ;  for  it  brings  the  utmost 
contempt  upon  the  law  to  suffer  its  justice  to  be  eluded  by  such  trifling 
evasions,  and  it  is  a  ridiculous  absurdity  to  say,  that  a  writing,  which  if 
understood  by  every  the  meanest  capacitj^,  cannot  possibly  be  under- 
stood by  a  judge  and  jury.     Ibid. 

*  4.  And  it  matters  not  whether  the  libel  be  true,  or  whether  the 
party  against  whom  it  is  made  be  of  good  or  bad  lame;  for  in  a  settled 
state  of  government,  the  party  grieved  ought  to  complain  for  any  in- 
jury done  to  him  in  the  ordinary  course  of  law,  and  not  by  any  means 
to  revenge  himself,  either  by  the  odious  course  of  libelling,  or  other- 
wise. (5  Co,  r25.)  But  this  is  to  be,  understood  when  the  pix)secution 
is  by  information  or  indictment ;  for  in  an  action  on  the  case,  one  may 
justify  that  it  is  true.     Wood^  fi.  3.  ch.  3.     3  BL  Com.  126« 

5.  Q/*  any /i^«o?i.... Where  a  writing  inveighs  against  mankind  in 
general,  or  against  a  particular  order  of  inen,  as  for  instance,  men  of 
the  gown,  this  is  no  libel ;  b,ut  it  must  descend  to  particulars  and  indi- 
viduals to  make  it  a  libek    3  SM,  224. 

6.  Exfireeaed  either  infirintin^  or  vniting^  signs  or  pictures,,.,  A  libel 
IS  either  in  writing  or  without  writing.  In  writing,  when  an  epigram, 
rhyme,  or  other  writing,  is  published,  to  the  cpntumely  of  anbther^ 
by  which  his  fume  or  dignity  may  be  prejudiced.  Without  writing, 
may  be  by  piauresy  as  to  paint  the  party  in  any  shameful  and  ignomi- 
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Dious  manner  ;  or  by  signs ;  as  to  fix  a  gallows,  or  other  reproacbfol 
and  ignominious  signs  at  a  man's  door.    5  Co.  125« 

7.  The  mayor  of  Northampton  sent  lord  Halifax  a  licence  to  keiep  a 
public  house,  which  the  court  said  was  a  libel  in  the  case  of  a  person 
of  hjs- quality,  and  granted  an  information  for  it.   Str.  422. 

8.  Or  the  memory  of  one  that  is  dead For  the  offence  is  the  samey 

whether  the  person  libelled  be  alive  or  dead.     5  Co.  125. 

fFho  are  punishable  for  it. 

1.  It  is  certain  that  not  only  he  who  composes  a  libel,  or  procures 
another  to  compose  it,  but  also  he  who  publishes,  or  procures  another 
to  publish  it,  are  in  danger  of  being  punished  for  it ;  and  it  is  said  not 
to  be  material  whether  he  who  disperses  a  libel  knew  any  thing  of  the 
contents  or  effect  of  it  or  not,  for  nothing  would  be  more  easy  than 
to  publish  the  most  virulent  papers,  with  the  greatest  security,  if  the 
concealin  r  the  purport  of  them  from  an  illiterate  publisher  would 
make  him  safe  in  dispersing  them.     1  Hawk.  195. 

2«  Alsoy  it  hath  been  said,  that  if  he  who  hath  either  read  a  libel 
himself  or  hath  heard  it  read  by  another,  do  afterwards  maliciously 
read  or  repeat  aqy  part  of  it  in  the  presence  of  others,  or  lend  or  show 
it  to  another,  he  is  guilty  of  an  unlawful  publication  of  it.    Ibid. 

3.  Also,  it  hath  been  holden  that  the  copying  of  a  libel  shall  be  a 
conclusive  evidence  of  the  publication  of  it,  unless  the  party  can  prove 
that  he  copied  it  for  the  magistrate  to  examine  it.     Ibid. 

4.  And  it  hath  been  ruled,  that  the  finding  a  libel  on  a  bookseller's 
shelf,  is  a  publication  of  it  by  the  bookseller,  ^nd  that  iti^no  excuse 
to  say,  that  the  servant  took  it  into  the  shop  without  the  master's 
knowledge,  for  the  law  presumes  the  master  is  to  be  acquainted  with 
what  the  servant  does.     I  Seas.  633.    K,  vs.  Dodd, 

5.  And  it  seems  to  be  the  better  opinion,  that  he  who  first  writes  a 
lil)el,  dictated  by  another,  is  thereby  guilty  of  making  it,  and  conse- 
quently punishable  for  the  bare  writing,  for  it  was  no  libel  till  it  was 
reduced  to  writing ;  for  the  essence  of  a  libel  coAsisteth  in  the  writing 
of  it ;  since,  if  a  man  speaks  such  words,  unless  the  words  be  put  in 
writing,  it  is  not  a  libel.     I  Salk,  419. 

6.  Also,  it  hath  been  resolved  that  the  sending  of  a  letter  full  of 
provoking  language  to  another,  without  publishing  it,  is  highly  pu- 
nishable, as  manifestly  tending  to  a  disturbance  of  the  peace.  VHawk. 
i95. 

r.  But  it  hath  been  resolved,  that  he  who  barely  reads  a  libel  in  the 
presence  of  another,  without  knowing  it  before  to  be  a  libel,  or  who  is 
only  proved  to  have  had  a  libel  in  his  custody,  shall  not,  in  respect  of 
any  such  act,  be  adjudged  the  publisher  of  it^  But  the  having  in  one's 
custody  a  written  copy  of  a  libel  publicly  known,  is  an  evidence  of  the 
publication  of  it.     1  Hawk,  196. 

8.  The  way  for  a  man  to  keep  himself  out  of  danger  in  such  case  is, 
if  he  find  a  libel,  and  it  be  composed  against  a  private  person,  be  either 
may  bum  it^  or  forthwith  deliver  it  to  a  magistrate ;  but  if  it  concerns 
a  magistrate,  or  other  public  person,  he  ought  immediately  to  deliver 
h  to  a  magistrate,  to  the  intents  that  by  examination  and  inquiry  the 

thor  may  be  found  and  punished.    5  Co.  185. 
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How  punishable. 


•  1.  There  seemeth  to  be  no  doubt  but  that  the  offenders  may  be 
tx>ndemned  to  pay  such  fine*  and  also  to  sufftrr  such  corporal  punish- 
menti  as  to  the  court  in  discretion  shall  seem  proptii',  according  to  the 
heinousness  of.  the  crime  and  the  circumstances  of  the  offender, 
I  Havfk.  196. 

2.  And  it  hath  (>eq^  adjudged  that  libels^  as  having  a  lUrect  and  im- 
mediate tendency  to  a  breach  of  the  peace,  are  indictable  before  jus- 
tices of  the  peace.     2  Hawk.  40. 

3.  An  indictment  setting  forth  the  offence  to  the  effect  folionving  had 
been  naught,  being  vague  and  useless  words,  for  the  court  must  judge 
of  the  words  themselves ;  but  the  words,  accordwg  to  iht  ttnor^  do  cor- 
rect the  defect,  for  they  import  the  very  words  themselves,  for  tlie  te- 
nor oi  a  thing  is  the  transcript  and  true  copy  of  it,  to  which  it  may  be 
compared,  and  therefore  of  words  spbken  there  can  be  no  tenor,  bc- 

/cause  there  is  no  written  original.     3  SaH,  41f.     3  SulJc^  225. 

4.  And  it  must  be  proved  to  be  written  or  published  in  tht;  country 
laid  in  the  indictment,  ail  matters  of  crime  Uing  local-  ^t.  Tr,  K  3, 
774,775. 

In(Rctment  for  publishing  a  scandalous  and  UbeUotis  letter^ 
imputing  the  crime  of  theft  to  the  prosecutor, 

county,  to  wit; 
The  jurors  for,  &c.  upon  their  oath  present,  that  late  of  the 

parish  of  in  the  county  of  gctiUeman,  being  a  pet^xm  of 

an  envious,  evil,  and  wicked  mind,  and  of  a  most  malicioui  disposition, 
and  wickedly,  maliciously,  and  unlawfully  minding,  contriving,  and 
intending,  as  much  as  in  him  Uy,  to  injure,  oppress,  aggric^vc,  and  vi 
lify  the  good  name,  fame,  credit,  and  reputation  of  one  gentle^ 

man,  a  good,  peaceable,  and  worthy  citizen  ol  tliis  commonwealth,  and 
to  bring  him  into  great  contempt,  hatred,  infiinjy,  and  dis^ruce,  on  the 

day  of  in  the  yeai*  with  lorcc  and  arms,  at  the  pa- 

rish aforesaid,  in  the  county  aforesaid,  a  cenam  talse,  scandalous,  and 
libellous  writing  against  the  said  falsLly,  malicioutily,  and  scan- 

dalously, did  frame  and  make,  and  in  the  name  vi  liini  the  E4iid 
then  and  there  didcause  to  be  written  and  pubiished,  in  the  form  of  a 
letter,  directed  to  him  the  said  the  tenor  ol  ^  hich  said  writing 

is  ^  follows,  to  wit,  To  These  scoundrel  (meaning  the  said 

)  it  may  not  be  amiss  to  acquaint  you  (meaning  him  ihc  said 

)  as  the  time  draws  near,  you  (meaning  the  said  )  mi^y  be 

preparing  yourself  (ajrain  meaning  the  said  )  for  a  trial,  for 

stealing  the  turkics  out  of  my  (meaning  his  the  said  )  yard,  when 
I  hope  to  see  you  (meaning  the  said  )  sing  a  neck  psalm,  and 

perish  according  to  lau,  you  hell-hound  (meaning  the  said  } 

subscribed  (meanuig  himself  the  said  )  and  that  the  said 

with  intention  to  scandalize  the  said  i^nd  to  bring  h  tn 

into  contempt,  hatred,  infamy,  and  digrace^  the  suid  hhe,  malicious, 
scandalous,  and  libellous  writing,  so  as  afortsatd  framed,  written  and 
made,  afterwards,  to  wit,  on  the  said  «  d^v  of  m  the  year 
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aforesaid,  and  on  divers  other  days  and  limes,  as  weU  before  as  a£te»- ' 
wards,  at  the  parish  aforesaid,  in  the  county  aforesaid,  to  divers  citi- 
sens  of  this  commonwealth,  then  and  there  present,  falsely,  malicious- 
ly, and  scandalously,  did  openly  deliver,  and  cause  to  be  delivered,  to 
the  great  scandal,  infamy,  and  damage  of  the  said  to  the  evil 

example  of  all  othera  in  the  like,  case  offoiding,  and  against  the  peace 
and  dignity  of  the  commomwealth. 


LIMITATION. 


1.  <  ALL  actions,  suits,  bills,  indictments,  or  informations,  which 
sliall  be  had,  brought,  sued,  or  exhibited  upon  any  penal  lamr,  where 
the  punishment  to  be  inflicted  upon  the  offender,  on  conviction,  shall 
neither  be  death  nor  imprisonment  in  the  jail  and  penitentiary  house> 
shall  be  bad,  brought,  sued,  exhibited  or  moved,  within  one  year  next 
after  the  offence  committed,  and  not  after;  ei^cept  where  a  longer 
or  shorter  time  for  the  commencement  of  such  suit,  or  prosecution,  is 
or  shall  be  fixed  by  law.'     2  Rev.  Code^  p.  80,  sect.  2. 

2.  <  Every  indictment  or  information  for  perjury,  subornation  of 
perjury,  or  such  forgeries  or  publications  thereof  as  may  not  be  pu- 
nishable by  death,  or  imprisonment  in  the  jail  or  penitentiary  houses 
shall  be  exhibited  or  moved  within  throe  years  next  after  the  time  of 
committing  (he offence^  and  notafter.*    2  Rev.  Code^  p.  80,  sect.  3. 

fcy*  But  in  general,  the  rule  is,  that  no  time  bars  the  compiomoealthy 
on  the  principle  of  the  maxim  in  England,  nuilum  tenifiua  occurrit 
regi.     See  I  BL  Com.  247. 

3.  Thus,  the  act  of  limitations  will  not  bar  a  motlan  in  behalf  of 
the  commonwealth,  against  a  person  who  has  improperly^reccived 
public  monies,  and  is  accountable  for  it.     1 .  //.  Sc  71/.  85. 

4.  So  neither  will  any  lapse  of  time  prevent  the  commonwealth  from 
suing  out  execution  on  a  judgment^  or  put  it  to  the  necessity  of  reviving 
the  judgment  by  9cire/adaa.  (4.  Hen,  &  Mun/,  Mmmo's  ex's,  vs.  the 
commonwealth.  But  this,  as  it  seems^  arises  from  an  express  provision 
of  an  act  of  Assembly, 

5.  *  No  officer  [of  the  militia]  shall  be  arrested  for  any  act,  of  which 
he  may  be  alledged  to  have  been  guilty  tnvo  years  previous  to  the  ap- 
plication for  such  arrest/     2  Rev.  Code^  p.  137,  sect.  2, 

6.  Prosecutions  for  penalties  arising  under  the  law  concerning  pub- 
lic roads  must  be  commenced  within  six  months.  1  Rev.  Code^p.  29, 
sect.  12. 

J n'^^cal  actions^  the  limitation  is,  1.  Of  writs  of/ormedottf  in  de- 
^""^^  Remainder  or  revertei^  twenty  years ;  and  of  a  right  of  entvuy 
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ilkevlae  t^entjr  years.  (1  Rev.  Code^  p.  107.)  PrcrvUo^  In  Mtxwt^ 
infimt9^feme9  ccwrrf,  non  comftot  mentis^  fiersoM  itn/triaoned^  isv  mu  of 
the  commonweaithj  when  the  right  of  aetion  or  6f  entry  accrued,  who 
have  ten  years  allowed  them  after  their  disability  removed.  (I  Rev. 
Codcy  p.  107^)  2.  Of  writs  of  ri^ht,  which  may  be  maintained  on  the 
possession  or  seisen  of  the  ancestor  or  predecessor^  within  fifty  years ; 
or  any  other  possessory  action,  on  such  posseauon  or  aeizen  within 
forty  years ;  but  no  person  shall  maintain  a  real  action  upon  his  own 
possession  or  seiaen,  but  within  thirty  years*     1  Rev,  dodcy  p.  107« 

8.  In  personal  actioM^  the  limitation  is,  I .  Of  actions  upon  the  case^ 
other  than  for  slander,  and  such  as'Conceni  the  trade  of  metx^handiae 
between  merchant  and  merchant,  th«Ar  &ctors  or  agents  ;  actions  of 
account^  treafuus^  debt^  grounded  on  a  lending  or  contract  without  spe<^ 
cialty,  or  for  an'ears  of  rent ;  trover^  ctetmu^^  refilebin  for  taking  away 
of  goods  and  chattels ;  and  frcBfiM*  quare  eiautumfregity  withm  fiv# 
years.  2.  Of  treafuu^  of  anatdt^  batteri^^  tvoundmgy  irtifirUonment^  or 
any  of  them,  within  three  years.  3.  Of  case  Jbt  wordty  within  one 
year.  (1  Rev.  Codf^  fu  107,  sect.  4.)  And  persons  labouring  under 
such  legal  disabilities  as  are  above  mentioned,  are  allowed  as  long  time, 
to  commence  their  action,  after  the  disability  is  removed^  as  was  given 
in  the  first  instance.     Ildd.  p.  109,  sect«  12. 

#.  Judgments  may  be  revived  by  adre  Jadaa^ixt  on  action  of  debt 
(where  no  execution  has  been  issued)  within  ten  years  from  the  date 
^f  the  judgment.     I  Rev.  Code^  p.  LOS^seet.  5. 

10.  Or,  where  execution  has  issued  and  no  retilm  made,  the  party 
in«  whose  favour  it  issued  may  obtain  other  executions  within  tea 
years.    Ibid. 

11.  Or,  may  move  against  any  Sheriff  or  other  ofticei',  or  hkl  Or 
their  security  or  securities,  for  not  ratuming  an  execution  within  «en 
years.     lifid. 

12.  Proviso,  in  favour  of  tn^SteM,  /eme  cofvert*^  nori  ifonifiot  mentUt 
.persons  imfiriecnedy  or  out  of  the  contmormeaUhy  who  shall  be  allowed 

five  years  after  the  several  disabilitieaLare  removed,     i  Rro.  Code^  p. 
108,  sect.  6. 

13.  Actions  on  store  accounts  must  be  cotnnienced  within  tinr  fe^ 
fh>m  the  delivery  of  the  respective  articles ;  except,  that  upon  the 
<leaith  of  the  creditor  or  debtor,  a  fiirther  time  of  twelve  months  shall 
be  allowed.     1  Rev.  Code^  p    108,  se<St«  7,  9<  ^ 

14.  The  dates  of  the  delivery  of  the  several  artides  Shall  bepiiilc^ 
lually  specified  ;  and  if  any  merchant  post-date  an  accoimt^  he  shall 
%rfeit  ten  dmes^the  amotmt.     1  Rev.  Code,  p.  108,  sect.  8. 

15.  When  judgment  is  reversed  or  arrested,  the  pbintitf  may  i^^ 
commence  it  within  one  year  thereafter.  1  Rev.  Code^  p.  108,  sect.  10« 

16.  But  where  the  defendants  remove  out  of  the  country  or  countyi 
or  abscond  and  eenceal  themselves,  when  the  cause  of  action  accrues^ 
they  |hall  not  liaVe  the  benefit  of  the  act  of  Umitadons.  (1  Rev,  Code^ 
p.  109,  sect.  14,  17.)  Nor  shall  the  act  extend  to  anf  master  of  a 
vessel,  for  pmting  a  sichor  diseased  sailor  on  shore,  wlthont  providing 
ibr  him ;  or  for  coaveyiflg  any  debtor,  eecVant  or  slave  out  of  thtfState. 
1  Rev,  Code^p.  109,  sect*  IS* 

17.  In  suitebrottght  agahiatexeciiters^  or  ddministSBtdrs,  Ibr  a  debt 
<Ateby<qienac£attni,it8halifaedKdiity  of  theeMutto  eipuBfe  all        j 
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items  which  appear  to  have  been  ^ejive  yean  before  tfaedeoth  of  tfafc 
testator,  or  imestate ;  saviag  the  rights  of  plaintiffs  labouring  under  le- 
gal disabilities,  who  have  three  years  allowed  them  after  their  reapec- 
Uve  disabilities  removed.  ( 1  Rev.  Codc^  p.  1 67*  sect.  56.)  But  if  the 
court  imiruct  xYtejury  todistegard  the  itemsf  it  is  the  same  thing  as  if 
they  expunged  them  themselves.     1  Hen,  &  Munf  378. 

18.  Where  the  teautor  or  intestate  acknowkdged  the  account, 
vithin  less  than  five  years  before  his  death*  the  limitation  shall  run 
from  the  date  of  the  acknowledgment^  and  not  of  the  items,  noiwith* 
standing  the  imperative  language  of  the  act  of  Assembly.  *»  4  He7i.  & 
Mutif.    Brooke's  adm*r  v.  Sheily. 

19.  The  regtilar  mode  for  the  defendant  to  avail  himself  of  the 
statute  of  limtutions,  is  to  plead  it  in  bar.    3  Bl,  Com,  308. 

20.  It  has  been  held,  that  where  there  are  mutual  unsettled  accounts 
and  reciprocal  demands,  the  statute  of  limitation  does  not  attach ;  and 
that  the  exception  in  that  statute,  as  to  mer^hanU*  accotmts,  is  not 
merely  confined  to  persons  of  that  dcscrifuion,  {Peak,  Ca,  AC  /*.  121. 
But  where  the  demand  of  cue  party  arises  long  after  the  demand  of 
the  othen  that  shall  not  revive  the  antecedent  debt;  it  must  be  in  the 
nature  of  a  running  and  mutual  account,  to  prevtnt  the  operation  of 
the  act.     Ibid.  VZ'iy  per  Lord  Kenton. 

21.  If  there  be  a  mottial  accotint  of  any  sort, between  the  plaintiff 
and  defendant,«for  any  item  of  which  credit  has  been  giveii  within  six 
years,  that  is  evidence  of  an  acknowledgment  ofahere  being  such  an 
open  account  between  the  parties,  and  of  a  promise  to  pay  the  balance, 
so  as  to  take  the  case  out  of  the  statute  of  limitations.  (6  Term.  Refi^ 
1 89.)  But  >There  all  the  items  were  on  one  side,  and  the  last  item  be- 
ing withhi  six  years,  it  was  held,  that  it  could  not  draw  after  it  those 
that  were  of  longer  standing.    Bull.  A.  P.  U9. 

22.  If  the  defendant  plead  the  statute  of  limitations,  and  the  plsdmiff 
take  issue  upon  it,  evidence  of  a  promise  by  the  defendant,  within  kx^ 
(Jive  in  Vir^^inia)  years  before  the  commencement  of  the  action,  to 
pay  the  debt,  is  sufficient  to  take  the  case  out  of  tlie  statute.  ^6  Mod,  , 
309.  Dettn  v  Crane  )  And  although  it  be  a  conditional  prondte^  it  is 
sufficient  if  the  plaintiff  performs  the  condition ;  as  where  in  assumpsit 
for  goods  sold  and  delivered,  the  defemlant  denied  he  bought  the 
goods,  But  said,  <  prove  il  and  1  will  pay  you  ;*  this  promise  with  a 
proof  of  the  debt  was  hetd  to  take  the  case  out  of  the  statute.  (I  Salk^ 
29.  HeyUng  v.  Hdfkim^  5  Mod  42 S«  Carth.  470-  1  L.  Raym,  389, 
422..  Corny,  Rcfi,  54.  S.  C.)  A  distinetbn  was  formerly  taken  be- 
tween a  firomiae  to  pay  the  debt,  and  a  bareacknovM^mmt  of  it  within 
that  peviod ;  the-fprmer  was  suflkient  to  take  it  out  pf  the  statute ;  but  an 
acknowledtrmeot  did  not  amount  to  a  ^iromtse,  but  was  saki  to  be  only 
evidence  of  it,  and  therefore  did  not  <^  itself  take  the  case  out  of  the 
stamte.  (3  Foi/.  153.  JBAmf  v.  ^tfaAin^.  6  Jl/oc/.  309, 3 10.  Ddm 
V  Crane.  Carth.  471.  3  SAfitt.  126.  Dickson  v.  n<mtfisan.)  BvX 
this  dtstincciof  is  no  longer  regarded,  it  bemg  now  settled,  that  an  ic« 
kBowledKnaeni  of  the  dehrtakes  it  oiH  of  the  statute  of  limiutioiia. 
PerPricef  Bmran^  Exaer  Lent  oMzes^  17 XT,  13  Fin.  \9ft.MSS.) 
even  though  it  be  after  the  commencemeht  of  the  ftctiOB.  (3  Burr. 
)0»9.  Yta  V.  Ibttraietr.)  And  tkiesligblest  acknowfedgtteat  has  been 
iKid  8tiaeie«t»«a  aiqriae^  *  I  a|m  pcmJ^  i6  account,  tattM^hing  Is  duo 
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t»  you  ;*  or  <  if  be  has  iny  demand  on  me,  it  shall  be  settled,'  will  take 
a  debt  out  of  the  statute.  {Ctmp.  548.  Trueman  v.  Fcruon^fier  Ijird 
MaruJUldi  S.  P,  5.  Burr,  2630.  Quantock  v.  Engiand.)  It  was  also 
holden  that  a  letter  written  by  the  defendant  to  the  plaintiff,  on  being 
served  with  a  writ,  couched  in  ambiguous  terms,  neither  expressly  ad- 
mitting nor  denying  the  debt,  should  have  been  left  to  the  jury  to  * 
consider  whether  it  amounted  to  an  acknowledgment  of  the  debt,  so 
as  to  take  it  out  of  the  statute.  (2  Term*  Refi,  760.  Uoyd  ▼.  Maund. 
See  also,  £^.  JV.  P.  1 52.  3  ChrU.  Bi.  303^  notes  (8.)  (9  )  And  the 
acknowledgment  of  one  out' of  several  maters  of  a  joint  and  several 
promissory  note  has  been  holden  sufl^ient  to  take  it  out  of  the  sta«^ 
tute  as  against  the  others,  and  may  be^gllen  in  evidence  on  a  separate 
action  against  any  of  the  others.  As  where,  in  an  action  on  a  promissory 
note,  executed  by  the  defendant,  he  pleaded  the  statute  of  Hmitetioiuh 
and  issue  being  joined  upon  it,  the  plain^  produced  a  joint  and  seve- 
ral note,  executed  by  the  defendant  and  three  others,  and  proved  pay- 
ment, by  one  of  the  others,  of  interest  on  the  note,  and  pa^  of  the 
prindpal,  within  six  years ;  this  being  thought  by  the  learned  judge 
who  tried  the  case  sufficient  to  take  the  cause  out  of  the  statute,  as 
i^inst  the  defendant,  a  verdict  was  found  for  the  ptaintiff;  and  upon  a 
motion  for  a  new  trial,  the  opinion  of  the  learned  judge  was  confirmed 
by  the  court  of  king's  bench,  who  said  that  payment  by  one  is  pay- 
ment by  all ;  the  one  acting  virtually  as  agent  for  the  rest,  so  an  ad« 
mission  by  one  is  an  admission  by  all,  and  the  law  raised  the  promise 
to  pay  when  the  debt  is  admitted  to  be  due ;  and  they  seemed  to  over- 
rule the  case  of  Bland  v,  Htuetrig.  2  Vent.  1 5  K  Doug,  652.  WMu 
comb  V  Whiting, 
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<  NO  person,  in  order  to  raise  money  for  himself  or  soother,  sbaU 
publicly  or  privately  put  up'a  lottery  of  blanks  aiKi  priaest  to  he  drawn 
br  adventured  for^  or  any  prise  or  thing  to  be  rafiM  or  played  for;  and 
whoever  shall  offend  herein,  shall  forfeit  the  whole  si|m  of  oioBey  pro- 
posed to  be  raised  by  such  lottery,  raffling,  or  playingb  to  the  use  of  the 
commonwealth**    l  Bev.  CodCy  p.  176,  sect,  12. 
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/t,  O/luTuUieSf  or  nan  compos  mentisy  by  the  common  law, 
JL  H<m  they  shall  be  restrained  and  kept^  by  statute, 

I.    QF  LUNATipS,  OR  NON  COMPOS  MENTIS,  BY  THE 
.;      '  -  COMMpN  LAW. 

I.  f^JST^om/iog  mrnti9  I9  of  four  klnd^.  First,  Ideds^^  whp  arc  of 
ffon  done  memory  from  their  nativity,  l^y  a  perpetual  infiriBity. 

Secondly*  Those  that  lose  their  memory  and  underatanding  by  the 
ytsitatipn  (ff  God,  as  by  fdckni^ss,  pr  other  accidenu 

Thirdly*  Lluqaitica  who  liave  sotnetin^es  tbeii*  understanding  and 
sometimes  i^ot. 

Fourthly,  DrunkardSt  who,  by  their  own  vicious  act,  for  a  time  de- 
prive themselves  of  their  meniory  and  understanding.     1  Itut.  247. 
'  2.  He  who  incites  a  madnian  to  commit  murder,  or  other  crime, 
is  a  principal  offender,  and  as  much  punishable  as  if  he  had  done  it 
^roself.     iBawki. 

3.  3ut  ideotSt  and  lunatics  who  are  under  a  natural  disab«ltty  of  dis- 
tinguishing between  good  and  evil,  are  not  punishable  by  any  crimi- 
nal prosecution.'    Ibid, 

Yet  drunkards  shall  have  no  privilege  by  their  want  of  sound  mind, 
but  shall  have  the  same  judgment  as  if  they  were  in  their  right  senses. 
I  InsL  U7.     \H.  H.si,     1.  Hawk.  2. 

4.  ^|ii  if  a  person  who  wants  discretion  commits  a  trespass  against 
|he  person  or  possession  of  another,  ^e  9hail  be  compelled,  in  a  civil 
puction,  to  give  satisfacUbn  for  the  damage.     1  Hawk.  2. 

5.  If  one  who  hath  committed  a  capital  offence  become  nm  comfio* 
|)efore  conviction,  be  shall  not  be  arraigned ;  and  if  after  conviction*  he 
shall  not  be  executed.    JSal(^a  PI  ]0.    t  Hawh  2. 

6.  By  the  common  law,  if  it  be  doubtful  whether  a  criminal,  who,  at 
his  (rial,  is  in  a^araifice  a  lunatic,  be  such  in  truth  or  not,  it  shall  be 
fried  by  an  inmiest  6f  office*  tp  be  Veturned  by  the  sheriff;  and  if  it  be 
fouttd  by  Ihcjil  ihit  the  J>arty  only  feigns  himself  mad,  and  he  still  re- 
fuse'toaqswer;  he  shall  be  dealt  with  asone  that  stands  mute  1  Nemt.  2.  * 
'    |C7^  It  ipay  be  tried  either  by  ihe  inspection  <5f  the  court  (\  Haie 

3 1  r   Tr>  fier  paU  I4. '  ^J'itz.  ^.  B.  5 17)  or  by  evidepce  ^iven  to  the      ^ 
fuVy*  who  arc  charged  tp  t^y  the  indictment  (3  Bac.  Mr,  81.     I  ifaie 
f^SS)  35:     Savii.  50.     1  jind.  \07)  or*  being  a  collateral  issue*  the         r 
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faet  nMf  be plMdej  and  replied  toei^ iema^  and  ^vBnire  awtrd^,  ri» 
turnable  imiaruer^  in  the  nature  of  an  inquest  of  officA.  {Fost.  46, 
JCefy  1 3.  1  Lev  61.  }  Sid.  73.  4  ^/.  Com.  J/tfi.  sect.  3.)  And  this 
method  in  cases' of  importance,  doubt,  or  difficuliy,  the  court  will, 
>  in  prudence  and  discretion,  adopt.     1  Hal^SS.    Sav,  56.    I  And.  154. . 

7.  Any  person  may  justify  confining  and  beating;  his  friend,  being 
mad,  in  such  manner  as  is  proper  in  such  circumstances.  1  Hawk.  1 30. 

8.  A  person  of  non  sane  memory  shall  not  avoid  bis  own  act  by  rea- 
son of  this  defect,  but  his  heir  or  executor  may.  4  Co.  Beveriey*9  ca§e. 

9.  If  an  ideot  takes  a  wife,  they  are  husband  and  wife  in  law,  and 
their  issue  legitimate,  for  he  is  allowed  to  be  capable  of  consenting  to 
marriage.     1  Kei.  \\2. 

10.  To  make  a  will  it  is  not  sufikient  that  the  teatator  have  memory 
to  answer  to  femiliar  and  usual  questions,  but  he  ou^ht  to  have  a  dis* 
posing  memory,  so  as  to  be  able  to  make  a  dtspontion  of  Ms  estate,* 
with  understanding  and  reason.     6  Co.  33. 

A  person  of  non  Mine  memory  shall  not  avoid  his  own  act,  by  rea- 
son of  this  defect ;  but  his  heir  or  executor  may.  (4  Co.  Bevartffy*^ 
ca9e.)  For  the  general  learning  on  the  doctrine  of  lunacy,  see  FM, 
£q.  B.  1.  c  3.  and  noU8. 

n.  HOW  THEY  SHALL  BE  RESTRAINED  AND  KEPT,  BY 

STATUTE. 

tCT*  All  the'laws  on  this  subject  may  be  found  in  the  Rev.  Code, 
vol.  1,  (^.  130,  p.  333.  ch.  394,  p.  434,  and  vol.  3,ch.  93,  p,  1 18,  which 
are  two  lengthy  for  insertion, 

(Ji)  Warrant  for  the  examination  of  a  person  supposed  to 
be  of  unsound  mind^  on  sect  3. 

county,  to  wit. 
Whereas  I  have  received  due  information  that  A  L  is  a  person  of 
ioaane  or  disordered  mind»  and  is  going  at  large  in  this  county^  to  the 
great  danger  of  the  citizens  of  the  commonwedth.  You  are,  there* 
u>re,  hereby  required  to  bring  the  said  A  L  before  me»  or  some  other 
justice  of  the  peace  for  the  commonwealth,  and  two  other  justices  of 
this  county,  on  the  day  of       .     next,  at  in  this  county, 

to  be  examined  concerning  his  state  of  mind,  and  the  causes  of  his  in- 
sanity, according  to  the  act  of  Assembly  in  that  case  made.  Herein 
fail  not ;  and  then  and  there  make  due  return  of  this  warrant.  Gi« 
Ten,  &c. 

(B)  If  found  to  be  qf  insane  mind. 

Pursuant  to  the  within  warrant,  we  have  diligently  examined,  as 
weU  the  said  A  L9  as  C  0,  £  F,  and  G  H»  witnesses  to  the  conduct  and 
behaviour  of  him  the  said  A  L,  whereupon  it  appears  expedient  to 
us,  that  the  said  A  L  shouldbe  removed  to  the  public  hospital  for  the 
xoaiiuenapce  and  cure  of  persons  of  unsound  mind,  in  the  city  of 
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WiUiaiiiAiirg.  Wt  bov^  ther<^e>  taken  the  depo«itk«ft  of  tbtaitid 
witnetses,  in  order  to  be  tranttmtttody  with  said  Itniadc,  to  the  keeper  of 
the  siiid  ho8j}it«l  according  to  law.  J.  K. 

L.M. 

K.O- 

(C)  Warrant  for  removal 

county,  to  wit* 

J  K>  L  M9  and  N  O9  three  of  the  justices  of  the  peace  of  the  o6unty 
o£  to  the  sheriff  of  the  said  countjTy  and  to  the  keeper  of  tho 

public  hospital  in  the  city  of  Williamsburg,  for  the  maintenance  and 
cure  of  penofis  of  WMKHiAd  raind. 

Wheteasj  upon  due  examination  befone  U8«  A  L»  of  thiscountf  9  hath 
been  adjnd)^  aperaon  of  msane  or  disordered  mind,  and  we  hare 
thought  it  expedient  that  ho  should  be  remo^'ed  to  the  public  hospital 
for  the  maintenance  and  cure  of  persons  of  uosoQnd''mind9  in  the  city 
of  Williamsburg.  You  are,  thereforey  hereby  authorised  and  required 
Ssrthwith  toremdve  the  said  A  L  to  the  said  hospital  in  ih^  city  of 
Williamsburg,  and  deliver  him,  together  with  the  warrant  and  order» 
the  depositions  of  the  witnesses,  a  certificate  pf  the  said  A  L*8  estate, 
aiid  the  pvobabhrmBual  profits  thereof,  and  this  precept,  to  the  keeper 
of  the  said  hospital,  and  for  so  doing  this  shall  be  your  warrant.  And 
you  the  said  keeper  are  hereby  required  to  receive  the  said  A  L  into  - 
your  custody,  and  him  there  safely  to  keep,  till  he  shuU  be  discharge 
by  due  course  of  law  ;  and  the  several  papers^herewith  sent  to  dctmr 
to  the  directors  of  the  said  hospital.     Given,  &c. 

If  the  justices  think  a  guard  necessary,  then  ^Rcr  forthwith  insert* 
*  Jto  impress  a  guard  of  one  man  (or  two  men)  to  assist  you,'  8ccs 

|t!j^  Wirh' this- warrant  must  be  sent  a- certificate  of  tbelunatic^s 
estate^  and  the  annua)  profits. 

If  friends  offer  security  ^  then  in  the  order  at  the  end  add,  *  but  P  Q,  of 
.the  said  county,  appearing  before  us,  and  giving  sufficient  security  that 
proper  care  sbiJl  be  taken  of  the  said  A  L,  and  that  he  shall  be  secured 
and  resirained  frpm  going  at  lar^e  till  he  is  restored  to  his  senses,  we 
have  delivere4  the  said  A  L  to  the  said  P  Q. 

iD)  Recognizance  to  be  taken. 

Be  it  remembered,  tliat  on  the  day  of  in  the  year 

before  J  K,  L  M,  and  N  O,  three  of  the  justices  of  the  peace  of  the 
county  of  peraooally  appeared  P  Q,  K  S,  and  T  W,  of  the  said 

oounty,  and  severally  acknowledged  themselves  indebted  to  A  C,  go- 
:remor  or  chief  magistrate  of  this  commonwealth,  and  his  successors, 
in  the  sum  of  each,  to  be  levied  of  th^r  several  and  respective 

lands  and  tenements^  goods  and  chattds,  and' to  the  use  of  the  said 
commonwealth  rendered. 

Upon  this  condition,  that  whereas  A  L  hath,  upon  examination  be* 
forethe  justices  aforesaid,  been  adjudged  to  be  of  insane  or  disordered 
itiind,  and  it  was  thought  expedient  that  he  should  be  removed  to  the 
pi]ft>lic  hospital  for  the  maintenance  and  -cure  of  persons  of  unsound 
mind,  in  the  city  of  Williamsburg ;  \n\x  at  the  request  of  the  said  PQ> 
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i 
httthjbeen  delivered  lo  liim ;  if  thereloQe  the  said  P  Qt  ^hall  take  pno- 
pn  care  of  the  said  A  L,  and  cauae  hm  ta  be  kept  aecure)  and  re* 
strained  from  going  at  large^  until  he  be  restored  to  his  senses^  then 
the  above  recogDiBance  lo  be  iroidy  or  else  to  reiaaio  in  full  force. 
Ta)wn  and  acknowlodased  before  U8>  J.  K. 

L.M.  •  ' 

N.Q. 

(S)  Certificate  of  removal^  fmd  of  the  bmatic^s  estatt^ 
to  be  made  to  the  next  court  of  the  county  afier  re- 
movaL 

county,  to  wit. 
We,  J  K«  L  M,  and  N  O,  three  of  the  Justices  of  the  peace  for  the 
county  aforesaid,  having,  upon  due  examination  before  us  had  of  A  L, 
oC  this  county,  been  of  opimon  that  he  was  a  person  of  unsoutid  niind^ 
and  that  h  was  expedient  he  should  be  removed  to  the  public  hospital 
for  the  maintenance  and  cure  of  persons  of  unsoui^d'mind,  in  the  city 
of  Williamsborg,  and  havings  accordingly  directed  htm  to  be  so  re-  - 
moved  by  our  order,  bearing  date  the  day  of  last 

past ;  we  do  therefore  hereby  certify  the  same  to  the  court  of 

this  county,  together  with  the  annexed  certificate  of  the  estate  of  the 
said  A  Ly  which  is  all  that  has  yet  come  to  our  knowledge*  Given> 
&c.  J.  K- 

L.M. 

N.O. 
To  the  above  ifarran^  should  be  annexed  an  inventory  of  all  the 
insane's  estate,  both  real  and  personal. 

{F}  Certificate  to  the  officer  and  guards  conveying  a  luna- 
tic  to  the  hospital^  and  who  was  not  received^  on  cK  92, 
$ect.  1,  of  2  Rev.  Code^p.  118. 

county,  to  wit. 
Whereas  A  L,  of  waa,  by  our  warrant,  bearing  date  the 

day  of  See.  sent  to  the  hospital  at  WUliamsburg,  for 

the  reception  of  persons  of  unsound  mmda,  and  waa  conducted  thither 
by  B  S,  sheriff  of  the  county  of  and  C  G  and  DG,  acting  as 

a  guard ;  but  the  said  A  L  not  being  reoeived  by  the  oo«n  of  fBrecttra 
of  the  said  hospitalyior  want  of  room  (or,  ^JkrmtffOih€r  euuBCf  ejcfireas 
it)  was  brought  back  by  the  said  B  a,  CG,  and  DG>  to  this  county, 
and  produoed  to  us  there.*  Ilheae  ate  therefore  to  certify,  that  the 
distanee  from  the  plaee  whence  the  said  A  L  waa  sent,  tethesaki  hoa- 
pitaly  is  miles,  and  that  in  going  and  setuming  with  him,  the 

oflkset  end  guard  neceaaarily  cHMaed  (he  fonies  of  aver 

tic.  Cdtam^ng  them  etf.)    Given  undev  eur  Jnnds,  Jkc^ 

J.K. 

.    .    ■  n;©.        j 
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$C7*  If  it  be  tieceoary  to  confine  the  perion,  after  Kit  retoniy  Uie 

warrant  to  the  jailer  may  pursue  the  above  form  to  the  asterisk,  *  then 

sajr :  These  are  therefore  to  requfa^  you  to  receive  the  said  A  U  aii4 

him  safeiy  keep  in  your  custody^  till  discharged  by  dob  course  of  law. 

To  the  sheriflf  or  jailor  of  county. 


MAIM. 


1.  MAIM  is  such  a  hurt  of  any  part  of  a  man's  body,  whereby  he 
is  rendered  less  able  In  fighting,  either  to  delend  himself,  or  annoy  his 
adversary.     1  Hawk,  111. 

2.  For  the  members  of  every  citizen  are  under  the  safe-guard  and 
protection  of  the  law,  to  the  end  a  man  may  serve  the  commonwealth, 
when  occasion  simll  be  offered ;  and  therefore  a  pci-son  who  maims 
himself,  that  be  may  have  the  more  coloui'  to  ibeg,  may  be  indicted 
and  fined,     i  InBt,  127. 

3.  The  cutting  off,  or  disabling,  or  weakening. a  man's  hand  or 
finger,  or  striking  out  his  eye,  or  foretooth,  or  castraiing  him,  are 
said  to  be  maims,  but  the  cutting  off  his  ear,  or  nose,  were  not  es* 
teemed  maims  at  the  common  law,  because  they  do  not  weaken,  but 
only  disfigure  him.     1  Hawk.  1 1 1,  1 13. 

4.  It  is  said,  that  anciently  castration  was  punished  with  death; 
and  other  maims,  with  the  loss  of  member  for  member ;  butafter^ 
wards  no  maim  was  punished  in  any  case  with  the  loss  of  life  or  mem^ 
ber,  but  only  witli  fine  and  imprisonment.    Jdid. 

5.  But  by  Virg,  Lawsy  ch.  99,  p.  178,  sect.  1.  (before  the  adoption 
of  the  penitentiary  system)  ^'  tf  any  person  or  persons  shall  unlaw- 
fully cut  out  or  disal>le  the  tongue,  put  out  an  eye,  slit  a  nose,  bite  or 
cut  off  a  nose  or  lip,  or  cut  off  or  disable  any  limb  Or  member  of  any 
person  whatsoever,  within  the  commonwealth  ;  in  so  doing  to  maiit 
or  diAgure,  in  any  of  the  manners  before  mentioned,  such  person,  the 
person  or  persons  so  offending*  their  counsellors,  aiders,  and  abettors, 
knowing  of  and  privy  to  the  offence,  shall  be,  and  are  htor^  declared 
to  be  felons,  and  shall  suffer  as  in  case  of  felouy.- 

6.  Sect.  2.  ^  If  any  person  shall  shoot,  or  sub  any  person  within 
the  commonwealth,  with  an  intent  to  maim,  disfigare,  or  kilU  the  per- 
son or  persona  so  offending,  their  counseltors,  aiders,  and  abettors* 
knowing  of  and  privy  to  the  offence,  shall  be,  and  are  hereby  decfaured 
to  be  fek>ns,  aad  shall  suffer  ms  in  case  of  felony.'* 

7.  And  by  the  penitentiary  law  ( l  Rev*  Codty  p.  357,  sect.  10.)  ^  who- 
ever on  purpose,  and  of  malioe  aforethought,  by  lyin^  in  wait,  shaft* 
unUiwiblly  cut  out  or  disable  the  tonguoi  pot  out  an  eye,  slit  the  nose, 
ear  or  lip,  or  cot  off  or  disable  any  Umb  or  n^ember  of  another,  with 
lotenUonin  so  doing  to  maim  or  diafiguce  si|.ch  penoQ}  or  ahaU  Toloo-^g[e 
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tarilj)  imlklbwdyy  and  of  purpose)  pull  or  put  out  an  eye,  wb'de  fight- 
ing or  otherwise,  every  such  ofiender,  his  or  her  aiders,  abetters  and 
counsellors,  shall  be  sentenced  to  confinement  in,the  penitentiary,  for 
any  time  not  less  than  tvfo  nor  more  than  ten  years  ;  ,and  shall  also  pay 
a  fine  not  exceeding  one  thousand  dollars,  three  fourths  where9f  shall 
go  to  the  party  injured. 

d.  Whoever  shall  voluntarilyv  maliciously,  and  of  purpose,  bite  off  a 
nose,  ear  or  lip,  or  bite  off  or  disable  any  limb  or  member  of  another^ 
with  intention  in  so  doing  to  kill,  maim  or  disfigure  such  person,  every 
such  offender,  his  or  her  aiders,  abettors  and  counsellors,  shall  be  sen- 
tenced to  a  ccmfinement  in  the  penitentiary^  for  the  same  period  as 
above  mentioned,  and  pay  the  same  fine,  to  be  disposed  of  in  the  same 
way.    See  2  JRev.  Codcy  p.  15,  sect.  ^. 

9.  The  same  punishment  and  fine  are  inflicted  on  an  ottuider,  his 
ttders,  fcc.  for  wilfully,  maliciously,  and  of  purpose,  stiabbfiPor  shoot- 
ing another,  with  intention  to  maim,  disfigure,  disable  or  kill.  Ibi^, 
sect  3. 

10.  And  the  party  grieved  shall  be  a  competent  witness.  Ibid,  p« 
16.  sect.  4. 

1 1.  The'same  confinement  is  inflicted  on  an  offender,  for  voluntarily, 
and  of  purpose,  slitting  the  ear  or  lip  of  another,  with  intent  to  mark 
or  disfigure  such  person.    Ibid.  p.  8 1,  sect.  10. 

12.  If  a  man  attack  another,  with  intent  to  murder  idm,  and  he  does 
not  murder,  but  only  maim  him,  the  offence  is  nbvenheless  within  the 
statute.     1  /&w.  112. 

One  Mr.  Cokcj  a  gentleman  of  Suffolk,  and  oncWoodbum,9i  labour- 
er, were  indicted,  in  1722,  Coke  for  hiring  and  abetting  fVoodbum^  and 
Woodbum  for  the  actual  fact  of  slitting  the  nose  of  Mr.  Cri^.  The 
murder  of  Cri^pe  was  intended,  and  he  was  left  fordead^  being  terribly 
Jbacked  and  dbfigured  with  a  hedge  bill ;  but  he  recovered.  Now  the 
bare  intent  to  murder  is  no  felony ;  but  to  disfigure,  with  an  intent  to 
disfigure,  is  made  so  by  this  statute,  on  which  they  were  therefore  in- 
dicted. And  Coke  rested  his  defence  upon  this  point,  that  the  assault 
was  not  committed  with  an  intent  to  disfigure,  but  yith  an  intent  to 
murder,  and  therefore  not  within  the  sutute.  But  the  court  held, 
that  if  a  man  attack  another  to  murder  him  with  such  an  instrument 
as  a  hedge  bill,  which  cannot  but  endanger  the  disfiguring  him ;  and 
in  such  attack  happens  not  to  kill,  but  only  to  disfigure  him ;  he  may 
be  indicted  on  this  statute  ;  and  it  shall  be  left  to  the  jury,  whether  it 
was  not  a  design  to  murder  by  disfiguring,  and  consequently  a  malici- 
ous intent  to  disfigure  as  well  as  to  murder.  Accordingly  the  jury 
found  them  guilty  of  such  previous  intent  to  disfigure,  in  order  to  effect 
their  principal  intent  to  murder.  And  they  were  both  condemned  and 
^executed.    4  ML  Com,  207.     See  also  Leach  59, 192. 

IS.  If  t^e  maim  come  not  within  any  of  the  descriptions  in  the  act, 
yet  it  is  indictable  at  the  common  law,  and  may  be  punished  by  fine 
and  imprisonment  Or  an  appeal  may  be  brought  for  it  at  the  common 
law ;  in  which  the  party  injured  shall  recover  his  damages ;  or  he  may 
bring  an  action  of  tre4>ass ;  which  kind  of  action  hath  now  generally 
succeeded  into  the  place  of  appeals  in  amaller  ofSences  not  capital. 
2  Haw.  157, 16Q. 
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14^  R  d6th  Aot  fleein,  tHat  in  tuiming  tbere  may  be  acoesMincs 
after  the  fact*    Uid.  31 U 

|C7^  Foi^  a  WAEKAirtr  CoKKiTMibii'rr  8eo«  see  tide  Ciiimimals. 

ItuUctment  of  felony  by  slitting  the  nose^  and  against  the 
aider  and  abettor. 

towH. 

The  JQiwsi  &c«  upon  their  oath  jmaent,  That  I  W»  late  of  the  pa- 
rish of  in  the  countf  of  labourer,  and  A  C^  late  of  the 
pnvAi  albi^said,  in  the  countf  albreaaidy  esquire^  on  the  dtlf 
of  in  the  year  and  in  the  ^  year  of  the  com- 
Tnon#ei^k|  contriving;  and  intending  one  £  &  then  and  yet  being  a 
citiaen  oiWe  said  commonwealth)  to  maim  and  disfigtiret  at  the  parish 
aforesaid)  in  the  coanty  aibfesaid»  with  ibree  and  arms^  in  and  upon 
the  said  £  C,  in  the  peace  of  God  and  of  the  said  commonwealth  then 
«nd  there  being,  on  purpose^  and  on  malice  aforethought,  and  by  lying 
in  wait,  unlawfully  and  feloniously  did  make  an  assault,  and  the  said 
J  W,  with  a  certam  iron  bill,  of  the  value  of  one  penny,  which  he  the 
said  J  W,  in  bis  right  hand  then  and  there  had  and  held,  the  nose  of 
the  said  £  C,  on  purpose,  and  of  his  malice  aforethought,  and  by 
lying  IB  wait,  then  and  tbere  unlawfully  and  felotilousl]^  did  slit,  with 
intemien  the  said  £  C,  in  so  doing,  in  manner  aforesaid,  to  tnaim  and 
disfigure  ;  and  that  the  aforesaid  A  C,  at  the  time  the  aforesaid  felo- 
ny, by  the  said  J  W,  in  manner  and  form  aforesaid,  was  done  and 
committed,  to  wit,  on  the  said  day  of  in  the 
year  of  our  Loird  aforesaid,  and  in  the  year  of  the  common- 
wealth aforesiod,  with  force  and  arms,  on  purptMO,  and  of  his  malice 
afoi  etbought,  and  by  lying  in  wait,  unlawfully  and  felonioudy  was 
present,  aiding  and  abetting  the  said  J  W,  in  the  felony  aforesaid,  in 
itianner  and  form  aforesaid  done  and  committed :  and  so  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  say,  that  the  said  J  W  and 
A  C,  on  the  said  day  of  in  the  -  year  of  the 
commonwealth  aforesaid,  at  the  parish  aforesaid,  in  the  county  afore- 
said, with  force  and  arms,  on  purpose,  and  of  their  malice  afore- 
thought, and  by  lying  in  wait,  the  felony  aforesaid,  in  form  aforesaid, 
unlawfolly  and  feloniously  did  do  and  commit,  and  each  of  them  did 
do  and  commit,  jigainst  the  peace  and  dignity  of  the  commonwealth, 
9pd  against  the  form  of  the  statute  in  such  case  made  and  provided. 

Hainprizb.    See  Bail, 
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MAINTENANCE. 

L  Of  maintenance  in'general.    IL  Of  champerty  in  par^ 
ticular.     IIL  Of  embracery  in  partictdar. 

I.    OF  MAINTENANCE  IN  GENERAL. 
/.  What  it  18,    IL  How  JiunUAa&ie  by  the  cwtmm  iam*. 

I.    WHAT  IT  19. 

1.  MAINTENANCE  {numu  tenere)  is  an  unlawful  taking  in  band 
or  upholding  of  quarrels  or  suits,  to  the  disturbance  or  hindrance  of 
common  right.     1  Havt.%A9.    4  Bl,  Com,  134. 

2.  And  it  is  twofold: 

One  in  the  counfry ;  as  where  one  assbts  another  in  his  pretenaons 
to  certain  lands,  by  taking  or  holding  the  possession  of  them  for  him 
by  force  or  subtilty ;  as,  where  one  sdrs  up  quarrels  and  suits  in  the 
country)  in  relation  to  matters  wherein  he  is  no  ways  concerned ;  and 
this  kind  of  maintenance  is  punishable  at  the  commonwealth's  suit  by 
fine  and  imprisonment,  whether  the  matter  in  dispute  any  way  de* 
pended  in  plea  or  not ;  but  it  is  said  not  to  be  actionable.  1  JEiSzitf* 
249. 

Another  in  the  courts  of  Justice ;  where  one  officiously  intermeddles 
in  a  suit  depending  in  any  such  court,  which  no  ways  bdongs  to  him, 
by  assisting  either  party  with  money  or  otherwise,  in  the  prosecution 
or  defence  of  any  such  suit.    Ibid, 

3.  Of  this  second  kind  of  maintenance  there  are  three  specks: 
First,  Where  one  maintains  another,  without  any  contract  to  have 

part  of  the  thing  in  suit ;  which  generally  goes  under  the  common 
name  of  maintenance. 

Secondly,  Where  one  maintains  one  side,  to  have  part  of  the  thing 
in  suit ;  which  is  called  c&am/urty. 

T^rdly,  Where  one  laboureth  a  jury;  which  is  called  cMAnscffy. 
1  Haw,  249. 

4.  But  it  seemeth  to  be  agreed,  that  wherever  any  penops  claim  a 
common  interest  in  the  same  thing,  as  in  a  way,  church-yaiid,  or  com- 
mon, by  the  same  tlAle^  they. may  maintain  one  another  in  a  suit  re* 
lating  to  the  same.    Ibidt  252. 

5.  Also,  that  whoever  is  any  way  of  kin  or  affinity  to  the  party^'may 
counsel  and  assist  hia>  but  that  he  cannot  justify  the  laying  out  of  his 
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own  monfiy  in  the  cause,  unless  he  be  either  father,  or  son,  or  heir  ap-; 
parent.     1  Haw,  252.    4  Bl  Com.  135.  - 

6.  Also,  that  any  one  in  chanty  may  lawfully  give  money  to  a  poor 
man  to  enable  him  to  carry  on  his  suit.     1  Haw,  253. 

II.     HOW  PUNISHABLE  BT  THB  COMMON  LAW. 

It  seemeth,  that  all  maintenance  is  not  only  malum  firoMbitum  by 
statutei  but  is  also  malum  in  «f ,  and  (trictly  prohibited  by  the  common 
law,  as  having  a  manifest  tendency  to  oppression ;  and  therefore  it  is 
said,  that  all  offender^  of  this  kind  are  not  only  liable  to  an  actioaof 
maintenance,  at  the  suit  of  the  party  grieved,  wherein  they  shall  ren- 
der such  damages  as  shall  be  answerable  to  thb  injury  done  to  the 
plaintiff;  but  also  th^t  they  may  be  indicted  as  offenders  against  pub«- 
lic  justice,  and  adjudt^ed  thereuponto  such  fine  and  imprisonment,  as 
shall  be  agreeable  to  the  circumstance  of  the  offence.  Also  it  seem- 
eth,  that  a  court  of  record  may  commit  a  man  for  an  act  of  mainte- 
nance done  in  the  face  of  the  court.     2  Inst,  212.     1  Haw,  255. 

O:}*  The  statutes  of  England,  conc<Jming  maintenance,  have  not  been 
adopted  by  our  laws. 

II.    OF  CHAMPERTY  IN  PARTICULAR. 

/.  What  it  18,     11.  How  punishable  by  the  common  law.     III,  How 
by  statute, 

I.    WHAT  IT  IS. 

Champerty  {from  camfii  parti)  is  the  unlawful  maintenance  of  a  suit, 
i'A  consideration  of  some  bargain  to  have  part  of  the  lands  or  things  in 
dispute,  or  part  of  the  gains.     I  Haw,  156.     33  FA,  \,  St,  2. 

Every  champerty  is  maintenance,  but  every  maintenance  is  not 
champerty :  for  champerty  is  but  a  species  of  maintenance,  which  is 
the  genus.     2  Inst,  908. 

II.     HOW  PUKISHABLB  BY  THB  COMMON  LAW. 

Champerty  was  an  offence  at  the  common  law,  and  as  such  is  pun- 
ishable in  like  manner  as  hath  been  expressed  in  treating  of  mainte- 
nance in  general.     2  Inst.  208. 

III.     HOW  BT  STATUTE, 

'^  Champertors  be  they  that  move  pleas  and  suits,  and  cause  them 
to  be  moved,  by  their  own  procurement  or  by  others,  and  sue  them  at 
their  own  proper  costs  and  charges,  to  have  a  part  of  the  land  in  vari- 
ance, or  put  of  the  gains ;  and  those  who  are  convicted  thereof  by  the 
verdict  oif  a  jury  shall  be  punished,  by  imprisonment  and  amerce- 
ment,  at  the  discretion  of  the  jury  before  whom  they  shall  have  been 
found  guilty,  and  such  amercement  and  imprbonment  shall  be  ascer- 
'tained  at  the  time  of  auch  conviction/'    i  Rof.  Code^  ch.  97,  p.  177. 
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III.    OF  EMBRACERY  IN  PARTICULAR.    » 

Z  What  it  18,    11,  How  fiunishable  by  the  common  law.     IIL  How 
by  statute/ 

I.    TfHAT    IT  IS. 

1.  It  seems  clear,  that  any  tttempt  whatsoever  to  corrupt,  or  in- 
flaence  or  instruct  a  jury,  or  any  way  to  incline  tliem  to  be  more  favour- 
able to  the  one  side  than  the  other,  by  money,  promises,  letters^ 
threats,  or  persuasions,  is  a  proper  act  ol  embracery^  whether  the  jury 
to  whom  such  attempt  is  made  give  any  verdict  or  not,  or  whether  tho 
verdict  given  be  tnie  or  £Eilse.     1  Haw*  359.  * 

2.  And  the  law  so  far  abhors  all  corruption  of  this  kind,  that  it  pro- 
hibits every  thing  which  has  the  least  tendency  to  it,  what  specious 
pretence  soever  it  may  be  covered  with,  and  therefore  it  will  not  suffer 
a  mere  stranger  so  much  as  to  labour  a  juror  to  appear  and  act  accord- 
ing t6  his  conscience.    J^bid. 

3.  But. any  person  who  may  justify  any  other  act  of  maintenance, 
may  safely  labour  a  juror  to  appear  and  give  a  verdict  according  to  his 
conscience ;  but  no  one  whatsoever  can  justify  the  labouring  a^  juror 
not  to  appear.     Ibid.  360. 

r 

II.   HOW  PtTHIBBABLK  BY  TBB  COMMON  LAW. 

There  is  no  doubt,  but  that  offences  of  this  kind  do  subject  the 
ofitender  either  to  an  indictment  or  actioui  in  the  same  manner  as  all 
other  kinds  of  unlawful  maintenance  do  by  the  common  law.    Ibid, 

III.   HOW  BT  STATUTE. 

"  If  any  juror,  upon  any  inquest  whatsoever,  shall  take  any  thing  by 
himself  or  another,  to  give  his  verdict,  and  shall  be  thereof  convicted, 
such  juror  shall  not  thereafter  be  put  on  any  jury,  and  shall  pay  ten 
limes  as  much  as  he  shall  have  taken ;  whereof  one  half  shall  go  to 
him  who  will  sue  for  the  same,  and  the  other  half  to  the  common- 
wealth."    1  Rev.  Code,  ch.  48,  p.  47,  sect.  .*?. 

"  Every  embracer,  who  shall  procure  any  juror  to  take  gain  or  pro- 
fit, shall  be  punished  by  fine  not  exceeding  two  hundred  poundd^  and 
imprisonment  not  exceeding  one  year."    Ibid,  sect.  4. 

Indictment  for  maintenance. 

The  jurors  for  the  commonwealth*  upon  their  oath  present^  That 
A  O,  late  of  in  the  county  aforesaid,  yeoman,  on  the 

day  of  in  the  year  of  with  force  and  arms^  at 

aforesaid,  in  the  comity  a&resaid,  did  unjustly  and  unlaw- 
fully maintain  and  uphold  acertain  auiti  which  waa  then  depending  in 
the  dburt  of  the  commonwealth,  between  A  P,  plaintiff,  and  A  D,4e- 
fendant)  in  a  plea  of  debt,  on  the  behalf  of  the  said  A  P,  against  the 
said  A  D,  contrary  to  the  fiwni  of  the  statute  in  such  case  made  and 
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provided^  lAd  to  the  maotfeit  hindnacet  and  the  disturbance  of  jus* 
tice,  and  in  contempt  of  the  said  commonwealth  and  the  faiW8thereof» 
and  to  the  great  damage  of  the  said  A  D,  and  a^^nst  the  peace  and 
dignity  of  the  commonwealth. 


MANDAMUS. 


1 .  A  WR  IT  of  mandamu*  liy  in  general*  a  command  issuing  from  a 
superior  courti  having  competent  authority  for  that  purpose,  and  di- 
rected to  any  person,  corporation,  or  inferior  court  of  Judicature,  re- 
quiring them  to  do  some  futrHctdBr  thing  therein  specified,  which  apv- 
pertains  to  their  office  and  duty,  and  which  the  superior  court  has 
previously  determined,  or  at  least  supposes  to  be  consonant  to  tight 
and  justice.    3  BL  Com.  1 10.  » 

3.  Applications  for  mandtinnuf  should  always  be  supported  by  affida* 
.  vits,  that  the  court  may  judge  of  the  propriety  of  granting  them  ;  and 
this  is  the  constant  practice.     See  Buller^s  M  P,  under  thiMhead, 

3.  And  therefore,  if  it  does  not  appear  to  the  court  what  the  office 
is,  to  which  the  party  wishes  adroitunce,  the  court  will  refuse  a  man' 
damua,    2Mod.S\6, 

4.  Where  the  mandamus  is  pursued  as  a  remedy  to  enforce  obedi* 
ence  to  the  laws  of  the  commonwealth,  it  is  grantable  of  commoti 
right ;  but  where  the  right  is  of  a  private  natui-e,  as  to  an  office,  tuc.  it 
is  discretionary  in  the  court  to  grant  or  refuse  it.  1 1  Co,  Bagg^t  ca^, 
B.  M  P.  «  Mandamus.* 

5.  It  is  a  writ  of  a  most  extensive  remedial  nature;  and  may  be  is- 
sued in  some  cases  where  the  party  injured  hath  also  another  more  te- 
dious method  of  redi^ess ;  as  in  the  case  of  admission  or  restitution  to  an 
office ;  but  it  issues  in  all  cases,  where  the  party  hath  a  right  to  have 
any  thing  done,  and  hath  no  other  specific  means  of  compelling  its 
perfi)miance.     3  BL  Com.  1 10. 

6.  But  it  ought  not  to  be  granted  (except  in  very  particular  cases) 
where  the  party  applying  for  it  has  a  specific  legal  remedy.  3  Burr. 
1365 .     4  Burr.  2186.     Cow/i.  378.     1  Trrm.  Reft.  396. 

7.  This  writ  lies  as  well  to  restore  one  who  has  been  unjustly  re- 
moved, as  to  admit  one  who  has  a  right.     Otisiovf^i  JV:P.\9\. 

B.  It  lies  to  admit  a  person  to  academical  degrees ;  to  the  vse  of  a 
meeting  house,  8cc.  for  the  production,  inspectbn,  or  deKvery,of  [Nib- 
lie  books  and  papers ;  for  the  surrender  of  the  regaHa  of  a  corporatoon ; 
to  oblige  bodies  corporate  to  affix  their  common  seal ;  to  con^l  the 
holding  of  a  court;  and  for  an  infinite  number  of  other  puiposes, 
"•Hiieh  it  is  Impoisiblf  to  recite  mino^«  But  at  present,  we  are  more 
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ftfrttcukdr  to  remafk)  Hmt  it  iuues  to  the  jsidfi^  of  any  inforiof  coiifft» 
Gommaiidiiiig  them  to  do  justice  according  to  the  power»  of  their  of^ 
fice,  whenever  the  same  is  delayed.  3  BL  Com.  1 10.  See  1  fVih.  13, 
31,  76,  125,  133,  138,  306,  383,  305. 

9.  This  Writ  is  grounded  on  a  suggestion  hy  the  party  injured,  of 
his  own  right,  and  the  denial  of  justice  below  }  whereupon,  in  order  fo 
aatbfy  the  court  more  fully  that  there  is  a  probable  ground  for  such 
interposition,  a  rule  is  made  (except  in  some  general  cases,  where  the 
probable  ground  is  manifest)  directing  the  party  complained  of  to  shew 
cause  why  a  wnt  of  mandamus  should  not  issue.     3  BL  Com  A 1 1 . 

10.  But  where  the  tnandamuM  is  to  swear  or  admit,  the  court  will,  is 
case  the  right  appear  plain,  grant  the  writ  upon  the  first  motion ;  but 
where  it  is  to  restore  one  who  has  been  removed,  they  would  first  grant 
a  rule  to  shew  cause  why  such  a  writ  should  not  issue.  OnaL  JST.  P.  19 1 . 

1 1.  And  note,  the  rule  to  shew  cause  must  always  be  to  the  same 
persons  to  whom  the  writ  is  to  be  directed*     Oiul,  JV,F,  191. 

12.  Where  the  court  grants  a  rule  to  shew  cause,  though  upon 
shewing  cause  it  appears  doubtful  whether  the  party  have  a  right  or 
not,  yet  tlie  court  will  issue  the  numdamu9j  in  order  that  the  matter 
may  be  tried  upon  the  return.     OnaL  A".  P.  )93. 

13.  If  on  the  rule  to  shew  cause  no  sufiident  cause,  is  shewn,  the 
writ  itself  issues.     3  BL  Com.  111. 

14.  The  first  writ  of  mandamus  always  concludes  with  command- 
ing obedience,  or  cause  to  be  shewn  to  the  contrary ;  but  if  a  return 
be  made  to  it,  which  upon  the  iieice  of  it  is  insiufiicient,  the  court  will 
grant  sl  fiereni/itory  mandamus^  to  do  the  thing  absolutely ;  to  which  no 
other  return  will  be  admitted,  but  a  due  execution  of  the  writ ;  and  if 
that  be  disobeyed,  an  attachment  will  issue  against  the  persons  disobey-' 
ing it.     OnaL M P  193.     3  Bl.  Com.  111. 

15.  So  if  no  return  be  made,  the  court  will  grant  an  attachment 
against  the  persons  to  whom  the  mandamua  was  directed ;  with  this 
difference,  however,  that  where  a  mandamua  is  directed  to  a  corpora- 
tion to  do  a  corporate  act,  and  no  return  is  made,  the  attachment  is 
granted  only  against  those  particular  persons  who  refuse  to  pay  obe- 
dience to  the  mandamua  ;  but  where  it  is  directed  to  several  persons  in 
their  natural  capacity,  the  attachment  for  disobedience  must  issue 
against  all,  though,  when  they  are  before  the  court,  the  punishment 
will  be  proportioned  to  their  offence.     OnaL  A*.  P.  193. 

16.  But  if  the  return  upon  the  &ce  of  it  be  good,  though  the  matter 
of  it  be  iisilse,  the  court  will  not  try  the  truth  of  the  facts  upon  affidavits, 
bufwill  for  the  present  believe  it,  and  proceed  no  further  upon  the 
mandamua.  But  then  the  fiart^  in  tured  may  have  an  action  against  htm 
for  his  false  return,  and  (if  found  to  be  false  by  the  jury)  shall  recover 
damages  equivalent  to  the  injury  sustained  ;  together  with  ^percmp* 
tory  mandamua  to  the  defendant  todo  his  duty.  3  BL  Com.  111.  OnaL 
/^.P.l94. 

1 7.  An  action  will  lie  for  suppressing  the  truth  in  a  return,  as  welt 
as  for  returning  a  fitlsehood,  and  that  if  the  return  be  true  in  words, 
hut  false  in  subetaoce.    Doug.  154. 

18.  Where  the  return  is  9»ade  by  seven],  the  action^  Wy  be  either 
j(unt  or  several^  it  being  founded  upon  a  tort ;  but  If  it  iippear  upon 
evidence,  that  the  defimdant  Toted  againsi  the  ittuiti>  but  was^over» 
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ruled  bf  a  majontj)  the  pbdntifT  shall  be  ncm-suited ;  and  though  the 
return  be  made  in  the  name  of  the  Corporation)  yet  an  actionr  will  tie 
against  the  particular  persons  who  caused  the  return  to  be  made ;  or  if 
the  matter  concern  the  public  government,  and  no  particular  person  be 
so  interested  as  to  maintain  an  action,  the  court  will  grant  an  iuforma- 
iion  against  the  persons  making  the  return.     Onsl.  M  P.  194. 

Note.  Where  several  join  in  an  application  for  a  nmndamusj  they 
mast  all  join  in  an  action  for  a  lalsc  return .    Ibid, 

19.  what  have  been  held  sufficient  returns,  and  what  not,  may  be 
seen  in  tUdler^9  or  Onshn^*  MH  PriuB^  under  the  head  of  ^  Mandamu%i 
and  the  several  books  of  reports  where  that  subject  has  come  before 
the  court. 

^CJ^  See  the  case  of  Devf  v.  Judges  of  ^wect  ^rtngs  Strict  court 
(3  /f.  k,  M.  1.)  where*the  doctrine  is  very  fully  conudered. 

(A)  Form  of  a  return  to  a  mandamus. 

(On  the  back  of  the  writ  the  foUowin^g  endorsement  is  made.) 

The  execution  of  this  writ  appears  in  a  certain  schedule  to  this  writ 
annexed.    A  B,  &cc% 

Then  on  a  piece  of  paper  annexed  lo  the  writ  make  the  following 
return. 

TAe  ansvfer^  i^c.to  the  writ  to  this  schedule  annexed^  according  to  the 
command  of  the  said  writ. 

We  certify,  &c.  (here  insert  the  cause,  &c.)  See  1 1  Co.  Bagg*s  case, 
3  X.  Raym.  (pleadings)  203.    Md,  1. 

Manslauortek,  see  HoMicins. 


MARRIAGES. 


THE  rites  of  matrimony  have  been  variously  celebrated  in  Vir- 
ginia,^since  the  first  settlement  of  the  colony,  as  may  be  seen  by  com- 
paring the  laws  referred  to,  in  the  1st  vol.  of  the  Statutes  at  Large,  un- 
der the  titles  in  the  index  of  <  Marriages^*  <  Matrimony^  with  those 
now  in  force.  Until  the  year  1784  (October  session,  ch.  76)  no  person 
could  celebrate  the  rites  of  matrimony  but  a  minister  of  the  church 
of  England,  though  provision  was  frequently  made  during  the  revolu- 
tion, for  particttlv  frontier  counties,  where  it  was  otherwise.  By 
the  existbg  laws,  any  ordained  minister,  in  regular  communion  with 
any  society  of  Christians,  may  celebrate  those  rites  according  to  the 
forms  of  the  church  to  which  he  belongs.  (See  1  Rev.  Code,  p.  193, 
sect.  3.)    And  in  certain  counties^  where  there  are  no  ministers  of  the 
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gospel,  the  legislature  have,  from  time  to  time,  authorised  the  courts 
to  appoint  persons  to  celebrate  the  rights  of  matrimon jr. 

A  certificate  of  any  marriage  solemnized,  whether  by  a  mmister» 
or  person  appointed  by  the  court,  must  be  returned  to  the  clerk  of  the 
county  or  corporation  court,  within  twelve  months,  under  the  penalty 
of  sixty  dollars,  which  must  be  recorded  by  the  clerk,  under  a  like 
penalty.     1  Rev.  Code,  p.  194,  sect.  10,  11. 

|C7*  For  other  matters  relating  to  marriages  (and  which  do  not 
particularly  fall  under  the  cognizance  of  a  justice  of  the  peace)  see 
I  Hev.Code^  ch.  104,  p.  192.     Ch.  169,  p.  318.     Ch.  2 18,  p.  371. 
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■s 


MASTER  AND  SERVANT. 


THE  relation  of  master  and  servfint  as  it  respects  theiu  individually^ 
as  weU  as  strangers,  considered  in  a  legal  point  of  view,  being  of  ge- 
neral concern,  a  few  of  the  most  important  points  relating^to  that  sub- 
ject are  inserted. 

1.  Ifthe  hiring  of  menta/«ervanr»  (domestics)  be  eeneral,  without 
any  particular  time  limited,  the  law  construes  it  a  hiring  for  a  year. 
1  Bl.  Com.  425. 

3.  Apfirenticesy  iadour^t^stev^arde^Juetorgy  and  bailiffhj  are  consider- 
ed by  the  law  as  servants.     I  Bl,  Cam,  427. 

3.  A  master  may  by  law  correct  his  apprentice  for  negligence,  or  . 
other  misbehaviour,  so  it  be  done  with  moderation  ;  though  if  the 
master  or  master's  wife  beats  any  other  servant  of  full  age,  it  is  good 
cause  of  departure.     I  BL  Com.  428. 

4.  The  master  may  Tnaintainy  that  is,  abet  and  assist  his  servant  in 
any  action  at  law  against  a  strangeri  without  being  guilty  of  mmntc* 
nance.     1  BL  Com.  439. 

5.  A  master  also  may  bring  an  actidn  against  any  man  for  beating 
or  maiming  his  servant ;  but  in  such  case  he  must  asaign,  as  a  special 
reason  for  so  doing,  his  own  damage  by  J;he  loss  of  his  service ;  and 
this  loss  must  be  proved  upon  the  trial,     1  BL  Com.  429. 

.6.  A  master  likewise  may  justify  an  aasaub  in  defence  of  Insseirant, 
and  his  servant  in  defence  of  his  master.     I  BL  Com.  429. 

7.  If  any  peraon  do  hire  or  retain  my  servant,  being  in  my  servicey 
for  which  the  servant  departeth  from  me  and  goeth  to  serve  the  other, 
I  may  have  an  action  fiv  damages  i^lnst  both  the  new  master  and 
the  servant,  or  either  of  them ;  but  if  the  new  master  did  not  know 
that  he  is  my  servant,  no  action  lies ;  unless  be  afterwards  refuse  to  re« 
store  him  upon  information  and  dem^d.     I  JBL  fonu  439, 
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8.  The  ma^r  is  anavcrable  for  the  acts  of  his  servanti  if  done  by 
his  command,  either  expressly  given  or  implied.  Therefore^  if  thue 
servant  commit  a  trespass  by  the  command  or  encouragement  of  his 
master,  the  master  shall  be  guilty  of  it;  though  the  servant  is  not 
thereby  excused,  for  he  is  only  to  obey  his  master  in  matters  that  are 
honest  and  lawful.     1  BL  Com.  429. 

9.  If  an  innkeeper's  servant  robs  his  guedts,  the  master  is  bound  to 
restitution.     I  BL  Com.  430. 

10.  So  likewise,  if  the  drawer  at  a  tavern  sells  a  man  bad  wine, 
whereby  his  health  is  injured,  he  may  bring  an  action  against  the 
master.    /&</. 

1 1  •  In  the  same  manner,  whatever  a  servant  is  permitted  to  do  m 
the  usual  course  of  his  business,  is  equivalent  to  a  general  commatid. 
If  I  pay  money  to  a  banker's  servant,  the  banker  is  answerable  for  it. 
If  I  pay  it  to  a  clergyman*s  or  a  physician's  servant,  whose  usual  bu« 
siness  it  is  not  to  receive  money  for  his  master,  and  he  embezzles  it, 
I  must  pay  it  over  again.  If  a  steward  lets  a  lease  of  a  farm,  without 
the  owner's  knowledge,  the  owner  must  stand  to  the  bargadn ;  for  this 
is  Uie  steward's  business.     1  Bl  Com.  430. 

12.  A  wife,  a  friend,  a  relation,  that  use  to  contract  business  for  a 
man,  are  qtuMd  hoc  his  servants ;  and  the  principal  must  answer  for 
their  conduct  j  for  the  law  implies,  that  they  act  under  a  general  com- 
mand ;  and  without  such  a  doctrine  as  this,  no  natural  intercourse  be- 
tween man  and  man  could  subsist  with  any  tolerable  convenience. 
1  Bi.  Com.  4r^0. 

13.  If  I  usually  deal  with  a  tradesman  by  myself,  or  constantly  pay 
him  ready  money,  I  am  not  answerable  for  what  my  servant  takes  up 
upon  trust ;  for  here  is  no  implied  order  to  the  tradesman  to  trust  my 
servant ;  but  if  I  usually  send  him  upon  ti*ust,  or  sometimes  on  trust 
and  sometimes  with  ready  money,  I  am  answerable  for  all  he  takes 
up ;  for  the  tradesman  cannot  possibly  distinguish  when  he  comes  by 
my  order,  and  when  upon  hid  own  authority.    Ibid, 

14.  If  a  servant,  by  his  negligence,  does  any  damage  to  a  strang- 
er, the  master  shall  answer  for  his  neglect.  If  a  smith's  servant 
lames  a  horse  while  he  is  shoeing  him,  an  action  lies  against  the 
master,  and  not  against  the  servant.  Bet  in  these  cases  the  da- 
mage must  be  done,  while  he  is  acmally  employed  in  the  master's 
service ;  otherwise  the  servant  shall  answer  for  his  own  misbeha- 
viour.    1  BL  Com.  431. 

15.  Upon  this  principle,  by  the  common  law,  if  a  servant  kept 
his  master's  fire  negligently,  so  that  his  neighbour's  house  was  bum- 
ed  down  thereby,  an  action  lay  against  the  master,  because  this 
negligence  happened  in  hta  service ;  othervnse,  if  the  servant  go- 
ing along  the  street  with  a  torch,  by  negligence  seU  fire  to  a  house » 
for  there  he  is  notin  his  master's  immediate  service,  and  must 
himself  answer  the  damage  personally.  But  now  the  common  faiw 
is,  in  the  former  case,  altered  by  statute.    I  BL  Com.  431. 

16.  A  master  is  chargeable  if  any  of  his  fomily  layeth  or  cast- 
cth  any  thing  out  of  his  house  into  the  street  or  common  high- 
way, to  the  &mage  of  any  individual,  or  the  common  nuisance  of 
the  people ;  for  the  master  has  the  superintendance  and  charge  of 
all  his  househoM*    I  BL  Com.  431. 
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17.  Where  «  nun  0iT€8  hk  servant  mane^  to  pay  for  commodities 
as  he  buys  themy  if  the  servant  pocket  that  money,  the  master  will  not 
be  liable  to  pay  it  over  again.  But  if  the  master  employs  his  servant 
to  boy  thin^  on  credit,  he  will  be  liable  to  whatever  extent  the  ser- 
vant shall  pledge  hb  credit.    Peake^a  AC  P.  47. 

18.  An  action  wililie for  receiving  or  continuing  to  employ  the 
/  servant  of  another,  after  notice,  without  enticing  him  away.    A  per* 

son  who  contracts  with  another  to  do  certain  work  for  him,  is  the  ser- 
vant of  that  other  till  the  work  is  finished,  and  no  other  person  can 
employ  such  servant  to  the  prejudice  of  the  first  master  ;  the  very  act 
of  giving  idm  emptoyment  is  affording  him  the  means  of  keeping  out 
of  his  former  service.     6  Term,  Mefi,  23 1 . 

19.  The  following  general  concluaons  may  be  drawn  from  a  late 
decision  in  1  East.  106.  Where  the  act  of  the  servant  is  wilful,  and 
such  that  an  action  of  treiftas^^  and  not  an  action  upon  the  caaey  must 
be  brought,  the  master  is  not  responsible,  unless  the  act  is  done  by  his 
command  or  assent.     1  BL  Com,  433.     Chru.  note  (13.) 

But  where  mischief  ensues  from  the  negligence  or  unskilitilness  of 
the  servant,  so  that  an  action  upon  the  caae  must  be  brought,  and  not 
an  action  of  treafiasa^  then  the  master  will  be  answerable  for  the  con* 
sequences,  in  an  action  upon  the  case^  if  it  be  shewn  that  the  servant 
is  acting  in  the  execution  of  his  master's  business  and  authority. 
1  BL  Com.  438.     Chria.  note  (12.) 

Mkasur&s,  see  Wsiorts,  kr. 


MILLS  AND  MILLER. 


The  proceedings  on  erecting  mills  containing  nothing  peculiarly  re- 
lative to  the  duty  of  a  single  magistrate,  I  shall  confine  myself  to  a  re- 
ference to  such  paru  of  the  act  of  Assembly,  as  more  immecBately  fall 
within  the  jurisdiction  of  a  justice  of  the  peace. .  See  I  Rev.  Codej  ch. 
105,  pvl97.    2  Bev.  Code^  ch.  100,  p.  125.    Ibid,  ch*  137, p.  158. 

JFarrant  against  tz  miller ;  on  sect.  2,  q/*  2  Mev.  Codcj 

page  126. 

county,  to  wit. 

Complaint  being  this  day  made  to  me  one  of  the  justices  of 

the  peace  for  the  said  county,  by         that  a  miller  at        mill,  in 

the  said  county^did,  on  the           day  of  last,  refuse  to  grind  a 
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bag  of  o^m  (or  wheat)  behmging  to  iaccordiiig  to  faift  turn . 

(or  did  not  sufficiently  giind  a  bag  of  com,  or  wheat,  belonging  to  the 
aaid  and  carried  to  the  said  mill  to  be  ground;  or  did  take 

more  thioi  one  eighth  part  of  a  bag  of  wheat  or  corn  belonging  to  the 
said  and  carried  to  the  said  mill  to  be  ground,  fi>r  the  tolllhereof) 
contrary  to  the  act  of  Assembly  in  that  case  made :  These  are  tberc- 
ibre,  in  the  name  of  the  commonwealth,  to  require  you  to  bring  the 
said  before  me,  or  some  other  of  the  commonwealth's  justices 

of  the  peace  for  the  sud  county,  to  answer  the  premises.  Given  u»- 
der  my  hand^  the  day  of 

To  constable. 

Judgment. 

On  hearing  the  within  complaint,  it  being  duly  proved  before  mc 
that  the  within  named  is  guilty  {as  in  the  warrant  according  to 

the  case)  by  which  he  hath  forfeited  two  dollars  and  fifty  cents ;  it  is 
therefore  considered  that  the  within  named  recover  against 

the  said  the  said  two  dollars  and  fifty  cents,  together  with  his 

costs  by  him  in  thb  behalf  eitpended.  ,  Given,  Sec. 
Costs. 

N.  B.  If  the  miller  be  an  indented  servant  or  slave,  it  should  be 
mentioned  in  the  warrant :  as,  in  such  case,  he  is  to  be  whipped  for  the  . 
first  and  second  offences,  and  afterwards  the  owner  is  made  liable. 

Warrant  against  the  owner  of. a  null:  on  sect*  10,  of    , 
1  Rev.  Code,  p.  198. 

county^  to  wit 

Complaint,  &c.  {aa  in  thejint)  that  owner  of  mil!, 

in  the  said  county,  does  not  kfep  in  the  said  mill  a  half  bushel,  peck, 
and  toll  dish,  sealed  according  to  act  of  Assembly  :  These  are,  ice. 
(09  in  the  Jirst,) 

If  the  owner  lives  out  of  the  county,  and  has  a  known  attorney  in  it, 
after  assembly,  add,  *^  and  that  the  said  lives  out  of  this  county, 

but  that  the  said  is  the  said  attorney  ;**  and  then  the 

warrant  is  to  inforce  the  attorney's  appearance.  But  if  the  owner  has 
no  kiK>wn  attorney  in  the  county,  then  after  assembly^  add,  ^  and  that 
the  said  G  H  lives  out  of  this  county,  and  has  no  known  attorney 
therein,  but  the  said  mill  is  kept  by  a  servant  or  slave  belong- 

ing to  the  said  ;"  and  then  the  warrant  ^s  to  inforce  the  ap- 

pearance of  the  sprvant  or  slave,  and  must  be  drawn  accordingly. 

Judgment. 

As  the  Qrst,  only  taking  notice  whether  the  attorney,  servant,  or 
slave  appears  ;  the  fine  is  fifteen  shillings,  with  costs  to  the  informer, 

1.  The  defendant,  being  a  miller,  was  indicted  for  changing  corn 
delivered  to  him  to  be  ground,  and  giving  bad  com  instead  of  it.  It 
was  moved  to  quash  it,  because  only  a  private  cheat,  and  not  of  a  pub* 
lie  nature ;  but  it  was  answered,  that  being  a  cheat  in  the  way  of  trade, 
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it  coricenied  iht  publk,  and  therefore  was  Indictable.    And  the  court 
was  unanimous  not  to  quash  it.     Scaa.  Cos,  V^\.^y7, 

3.  Although  every  larceny  implies  a  trespass,  and  a  felonious  taking  of 
the  thing  stolen,  yet  it  hath  been  resolved  that  even  those  who  have 
the  possession  of  goods,  by  the  delivery  of  the  paity,  as  a  carrier  who 
hath  goods  to  carry,  and  consequently  a  miller  who  hath  com  deliver- 
ed to  him  to  grind,  may  be  guilty  of  felony  by  taking  away  piart  thereof, 
with  an  intent  to  steal  it.  (I  Haw,  90.)  |C7*  See  the  case  of  Gole- 
naan  v.  Mbody  (4  H,  tsf  M.  1.)  in  which  there  are  several  important 
points  decided,  as  to  the  proceedings  in  erecting  mijls.       . 


MISDEMEANOR. 


A  CRIME  or  misdemeanor,  is  an  act  committed  or  omitted  in  vio-  IN 
tation  of  a  public  law,  either  forbidding  or  commanding  it.    This  gene-  . 

ral  definition  comprehends  both  crimes  and  misdemeanors,  which  ? 

properly  speaking,  are  synonymous  terms ;  though  in  common  usage»  f ' 

the  word  crime  is  made  to  denote  such  offences  as  are  of  a -deeper  and  ' ; 

more  atrodous  dye  ;  while  smaller  faults  and  omissions  of  less  con-  .  t 

sequence  are  comprised  under  the  gentler  name  of  fmsdemeanor  only.  I 

4Bi,Com.5.  Ij 

To  enumerate  the  various  acts  which  have  been  d^termmed  to  be  t 

misdemeanors,  would  be  a  work  of  immense  labour.  Suffice  it  to  say,  j^ 

that  the  word  is  p;enerally  applied  to  all  those  offences  for  which  the  j 

law  has  not  provided  a  particular  name ;  and  they  may  be  punished  ] 

^according  to  the  degrees  of  the  offence,  by  fine  or  imprisonment,  or  1 

both.     Bar/.  J 

Wherever  an  offence  is  declared  by  law  to  be  a  felony,  it  ceases  to  be  ^ 
a  misdemeanor,  unless  it  is  otherwbe  provided.     1  L,  Raym.  712.               ,        ^^ 

The  offence  of  receiving  stolen  goods,  knowing  them  to  be  stolen, 
which  is  punishable  as  a  mudemeanor  by  our  laws,  is  treated  of  under 
title  Accessory. 

MispHisiOKOF  FBLOMT.    See  Felont. 

Misprision  OF  TREASON.    See  Treason. 

Mittimus.    See  Commitment.  .  j 

Murder.    See  Homicide. 
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MUTE. 


THE  punishment  formerly  inflicted  by  the  common  lav^on  person* 

standing  mute  on  an  arraignment  for  felony,  is  inserted  here  rather  as 

Hkiatter  of  curiosity,  than  because  the  law  is  ever  put  in  force,  especially 

since  the  statutes  were  made,  which  subjected  the  party  to  the  same 

sentence,  as  if  he  was  found  guilty  on  verdict  or  confession. 

Heretofore,  says  lord  Cokc^  a  person  standing  mute  upon  an  arraign- 
ment of  felony  (that  is,  without  speaking  any  thing  at  ail,  or  without 
putting  himself  upon  God  and  his  country)  was  liable  to  a  strange  and 
cruel  land  of  punishment ;  the  judgment  in  which  case  was,  thkt  the 
man  or  woman  should  be  remanded  to  prison,  aJ)d  laid  there  in  some 
low  dark  room,  where  they  should  lie  naked  on  the  bare  earth,  with- 
out any  litter,  rushes,  or  other  clothing,  and  without  any  garment 
about  then),  but  some  thing  to  cover  their  privy  parts ;  and  that  they 
should  lie  upon  their  backs,  their  heads  uncovered,  and  their  feet  and 
one  arm  to  be  drawa  to  one  quarter  of  the  room  with  a  cord,  and  the 
other  arm  to  another  quarter,  and  in  the  same  manner  to  be  done  witli 
their  legs;  and  there  should  be  kdd  upon  their  bodies  iron  and  stone, 
so  much  as  they  might  bear,  and  more ;  and  the  next  day  following  to 
have  three  morsels  of  barley  bread,  without  any  drink,  and  the  second 
day  to  drink  thrice  of  the  water  next  to  the  house  of  the  prison  (ex- 
cept running  water)  without  any  bread,  and  this  to  be  their  diet  till 
they  were  dead.  So  as  upon  the  matter,  they  should  die  three  man- 
ner of  ways,  by  weight,  by  famine,  and  by  cold.  And  the  reason  of 
this  terrible  judgment  was,  because  they  refused  to  stand  to  the  com- 
mon law  of  the  land.  (3  Inst,  178,  179.)  This  punishment  was  called, 
ptdne  fort  et  durc^  and  is  not  to  be  inflicted  until  a  jury  is  impannelled 
to  try  whether  he  stands  mute  from  the  vUitaiion  of  God.  (2  Hawk* 
329.)  But  this  is  to  be  understood  of  such  felony  for  which  he  is  not 
to  have  his  clergy  ;  otherwise,  if  he  stands  mute,  he  shall  have  his 
clergy.     Moor,  550: 

By  the  laws  of  Virginia,  "  whensoever,  in  treason  or  felony,  any 
person  shall  stand  mute  on  his  arraignment,  or  perdsts,  after  being 
admonished  by  the  couit,  in  not  answering  to  the  indictment,  or  in 
peremptorily  challenging  above  the  number  of  jurors  which  by  law  fao 
may  be  allowed  to  challenge  peremptorily,  or  shall  be  outlawed,  he 
shall  be  considered  as  convicted,  and  the  same  judgment,  executioiiy 
and  disabilities,  shall  take  place  and  be  awarded,  as  if  he  had  been  con- 
victed by  verdict,  or  confession  of  the  crime/'  I  Rev,  Code^  p.  I04, 
sect.  18. 
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NE  EXEAT. 


1.  THIS  is  a  writ,  a$  the  name  importSy  to  restrain  the  defendant 
from  avoiding  the  plaintiff's  demand,  by  quitting  the  commonwealth. 
ilfjV/l  46.     Coofier^9  Equity  Pleading^  \  3. 

2.  It  was  originally  a  high  prerogative  writ,  applicable  to  state  pur- 
poses (I  Bl,  Com,  137,  266.)  though  afterwards  applied  tocasesof  pri- 
vate right;  yet  such  application  is  ever  received  with  great  caution 
and  jealousy,  and,  except  in  the  instances  of  alimony,  is  confined  to 
cases  of  equitable  debt.     Coofi,  Introduction,  zxxiv. 

3.  This  writ  is  not  granted  where  the  demand  is  at  law ;  for  there 
the  plaintiff  has  bail,  and  he  ought  not  to  have  double  bail,  both  at  law 
and  in  equity.     JVyatt'a  Frac.  Reg.  291. 

4.  The  plaintiff  must  swear  positively,  that  the  defendant  is  indebted 
to  bim  in  a  certain  sum,  or  the  writ  cannot  be  indorsed ;  and  state  good 
grounds  for  the  suggestion,  that  he  means  to  abscond,  or  the  motion 
for  a  n^  exectf  canhot  be  granted  ;  if  the  bill  be  for  an  account  only, 
and  the  plaintiff  swears,  that  he  verily  believes  the  balance  in  his  fii- 
vour  will  amount  to  so  much,  it  wiQ  be  sufficient.  Wy.  Prac,  Reg. 
29K 

5.  it  is  an  abuse  of  this  process  to  break  open  doors  and  take  the 
patty  in  bed ;  but  yet  the  court  wouki  not  order  him,  for  this  cause,  to 
be  set  at  liberty.    Unci,  290. 

6.  If  the  party  be  taken,  what  is  generally  done  is  this:  the  party 
either  gives  security  by  bond,  in  such  sum  as  is  demanded,  or  he  satis- 
fies the  court,  by  answering  (where  the  answer  is  not  already  in)  or  by 
i^Bklavit,  that  he  designs  not  to  go  out  of  the  commonwealth,  and  gives 
such  security  as  the  court  directs,  and  then  he  is  discharged.    Udd. 

7.  A  surety  in  a  n^  exeat  is  not  to  be  discharged  upon  the  defend- 
ant's putting  in  his  answer,  not  even  after  a  decree  against  the  defend- 
ant, and  commitment  decreed  against  him ;  for  if  there  be  no  danger 
of  the  defendant's  going  beyond  sea,  being  in  prison,  then  the  surety  is 
in  DO  danger.    Ibid,  291. 

a.  It  lies  for  a  defendant,  in  an  account  against  a  co-defendant. 
Ibid. 

9.  This  writ  was  granted  against  a  married  woman,  executrix,  the 
defendant,  her  husband  having  left  the  coimtry,  and  taken  away  his 
effects.    Ibid, 

10.  It  was  refused  for  the  wife  against  her  husband,  in  respect  of  a 
detnand  arising  by  virtue  of  a  marriage  settfement,  whereby  the  de- 
fendant obliged  himself  to  secure  a  sum  of  money  out  of  his  real  and 
peraooal  estate,  as  a  provision  for  his  wife»  in  eaac  she  survived  him : 
as  the  contingency  might  never  happen.    Uid, 
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1 1.  A  n^  exeat  never  can  be  gramted*  but  upon,  a  clear  demand^  and 
no  equity  can  arise  here  from  a  contract  legaUy  satbfied  in  a  country 
where  it  arose.  Ibid,  292.  I  Bro.  Ch,  Ca.  376.  3  Bro.  Ch,  Ca, 
218. 

13.  The  affidavit  of  the  wife,  in  support  of  an  application  for  a  ne 
exeat  agamst  her  husbuid,  cannot  be  received.  Wy,  Prac.  Reg,  292, 
'.3  Bro.  Ch.  Ca,\\.     \  Vesjr.  49. 

13.  If  it  appear  to  the  court,  that  a  bill  for  anc  exeat  must  be  dis- 
missed for  want  of  parties,  the  motion  for  a  ne  exeat  will  be  refused. 
iry,  Prac.  Reg.  292.    3  Bro.  Ch.  Ca.  23. 

14.  A  writ  ot  ne  exeaty  which  was  obuined  by  one  inhabitant  of  w^- 
tigua  against  another)  upon  a  bond  stated  in  the  bill  to  have  beed  lost> 

,  was  disc/utrgedy  on  giving  security  to  abide  the  decree.  Wy.  Prac. 
Reg.  292.     3  Bro.  Ch.  Ca.  218. 

1 5.  Where  the  plaintiff  has  two  demands  on  the  defendant,  the  one 
liquidated,  the  other  matter  of  account,  the  writ  of  ne  exeat  shall  be  - 
marked  for  the  former  demand  only-     Wy.  Prac,  Reg.  292.    3  Bro. 
Ch.  Ca.  427. 

1 6.  Mne  exeat  was  discharged,  upon  paying  into  court  the  sum  for 
which  it  was  indorsed.     Wy.  Prac.  Reg.  292.    1  Ves.  jr.  96. 

|C7*  The  power  of  granting  writs  of  ne  exeat  has  long  been  exer- 
cised by  the  superior  courts  of  chancery  in  Virginia,  and  the  practice 
in  proceeding  on  them  has  been  regulated  by  several  statutes ;  but  this 
r  power  was  never  expressly  given  to  the  county  and  corporation  courts 
till  the  session  of  1809. 

I.  OF  WRITS  OF  J^E  EXEAT,  IN  THE  SUPERIOR  COURTS 
OF  CHANCERY. 

1.  The  superior  courts  of  chancery  shall  be  considered  as  always 
open,  so  as  to  grant  injunctions,  writs  of  n^  exeat y  certiorari,  and  other 
process,  heretofore  usually  granted  in  vacation.  (1  Rev.  Code^  p.  64, 
sect.  9.)  And  the  judge  may  discharge  writs  of  ne  exeat  in  vacatioot 
as  in  term  time :  firovidedy  that  the  party  moving  for  the  discharge  c^ 
any  such  writ  shall  give  to  the  party  who  obtained  it,  reas(Hiable  no- 
tice of  the  time  when  such  motion  will  be  made.  1  Rev.  Code,  p.  3759 
sect.  4. 

2.  Writs  of  ne  exeat  shall  not  be  granted,  but  Upon  a  bill  filed  and 
affidavits  made  to  the  truth  of  its  allegations,  which  being  produced  to 
the  court  in  term  time,  or  the  judge  in  vacation,  such  writ  may  be 

'  granted  or  refused,  as  shall  seem  just ;  and  if  granted,  be  shall  direct 
to  be  indorsed  thereon  in  what  penalty,  bond,  and  security,  shall  be  re- 
quired of  the  defendant.     1  Rev.  Codcj  p.  67,  sect.  52. 

3.  If  the  defendant  shall,  by  answer,  satisfy  the  court  that  there  is 
no  reason  for  his  restraint,  or  give  sufficient  security  to  perforin  the 
decree*  the  writ  may  be  discharged.    Ibid.  p.  63,  sect.  53. 

II.    OF  WRITS  OF  J\rE  EXEAT,  IN  THE  INFERIOR 
COURTS. 

1 .  By  act  of  the  eighth  of  February,  1810  (&«#.  Acts  ^  1 809,  ch.  1 T , 
p*  19.)  the  several  county  and  corporation  courts  within  this  commoi^ 
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wealth,  at  t^^ir  monthly  and  quarterly  sessions,  sdall  haye  the  sanae 
power  to  grant  writs  of  ne  exeat ^  to  prevent  the  departure  of  any  de- 
fendant out  of  the  county)  till  security  be  given  fbr  performing  the  de- 
cree of  the  court,  as  is  now  given  to  the  superior  courts  of  chancery  in 
term  time,  and  to  be  exercised  in  the  same  manner. 

2.  Any  two  justices  of  the  peace  of  a  oounty  or  corfioration,  when 
the  court  is  not  sitting,  shall  have  the  same  power  of  awardhig  writs 
of  ne  exeat^  as  is  now  exercised  by  the  judges  of  the  superior  courts 
of  chancery  in  vacation. 

3.  That  on  application  to  an  infevior  court  whilst  in'  session,  or  to 
two  of  the  members  thereof  in  vacation,  it  shall  be  the  duty  of  the 
said  court,  or  of  the  two  justices  in  vacation,  to  require  of  the  appU'* 
cant  bond,  with  sufficient  security,  in  a  sura  at  least  double  the  amount 
of  the  debt,  or  value  of  the  thmg  claimed*  That  the  court,  when  in 
session  shall,  by  order,  fix  the  penalty  of  the  said  bond,  and  in  vaca- 
liont  he  justices  shall  by  their  indorsement  on  the  affidavit  required  by 
this  act,  in  like  manner  ascertain  the  penalty  in  which  the  bond  is  to  be 
taken.  That  it  shall  be  the  duty  of  the  clerks  of  the  respective  county 
and  corporation  courts,  to  take  the  said  bond,  when  sufiicient  security 
is  offered,  and  on  the  applicant's  complying  with  the  provisions  of  this 
act,  the  clerk  of  the  said  court  shall  furnish  to  him  a  writ  oine  exeai^ 
in  the  following  form : 

"'The  commonwealth  of  Virginia,  to  the  sheriff  or  coroner  of 
county  (or  sergeant  of  the  city,  corporation,  or  borough  of 
)  greeting :  Whereas  it  is  represented  to  the  court  of  the 
county  of  or  to  the  court  of  the  city  or  borough  of 

(as  the  case  may  be)  or  to  two  of  the  members  of  one  of  the  aforesaid 
courts,  viz.  A  B  and  C  D,  two  justices  or  aldermen  (aa  the  case  may 
be)  on  the  part  of  E  F,  in  a  suit  instituted  by  him  against  G  H,  de« 
fendant,  that  the  said  G  H  designs  quickly  to  leave  this  common- 
^vealth,  as  by  oath  made  in  that  behalf  appears,  which  tends  to  the 
great  prejudice  and  damage  of  the  said  £  F,  therefore,  in  order  to  pre- 
vent this  injustice,  you  are  hereby  commanded,  that  you  do  without 
delay  cause  the  said  G  H  to  come  before  you,  and  give  sufficient  bul 
or  security  in  the  sum  of  that  he  will  not  go,  or  attempt  to  go, 

•ut  of  the  limits  of  this  commonwealth,  without  the  leave  of  our  said 
court,  or  performing  such  decree  as  may  be  made  in  the  suit  afore* 
said ;  and  in  case  the  said  G  H  shall  refuse  to  give  such  bail  or  secu- 
rity, then  you  are  to  commit  him  to  the  jail  of  your  county,  city,  or 
borough  (as  the  case  may  be)  there  to  be  kept  in  safe  custody  until  he 
shall  do  so  of  his  own  accord  ;  and  when  you  have  taken  such  security) 
you  ace  forthwith  to  make  and  return  a  certificate  thereof  to  the  jus* 
tices  of  our  said  court,  distinctly  and  plainly,  under  your  seal,  together 
with  this  writ.     Witness,  &c. 

4.  The  clerks  of  the  county  and  other  inferior  courts  of  this  com« 
monwealth,  forperforming  the  several  duties  required  by  this  act,  shall 
be  allowed  the  same  fees  as  the  clerks  of  the  superior  courts  of  chan* 
eery  receive  for  similar  services. 

5.^  And  to  prevent  oppression  end  delay,  the  court  to  which  the  pro- 
ceedtngs  on  a  writ  of  tie  extat^  granted  by  two  magistrates,  may  be  re* 
turned,  shall  have  fb)l  power  to  revise  and  controul  the  judgment  of 
the  sahl  magistrates,  and  to  affirm  or  to  reverse  their  decision)  ap  to  tbe 
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propriety  of  having  awarded  such  writ.  All  questions  concerning 
writs  of  nc  exeat  granted  in  vacation  shall  be  among  the  first  motions 
concerning;  civil  business  acted  on  by  the  court,  without  regard  to  their 
order  on  the  docket.     Sesa.  AcUy  1S09,  ch.  17,  p.  19,  20. 

{A)  Bond  to  be  given  by  the  complainant^  on  obtaining  a 
writ  of  ne  exeats, 

Know  all  men  by  these  presents,  that  we,  A  P  and  B  S,  are  held 
and  firmly  bound  to  C  D,  in  the  sum  of  *,  of  lawful  money^ 

of  Virginia,  to  be  paid  to  the  said  B  D,  his  certain  attorney,  his  exe- 
cutors, administrators,  or  assigns ;  for  the  true  payment  whereof  we 
bind  ourselves  jointly  and  severally,  our  joint  and  several -heirs,  exe- 
cutors, and  administrators,  firmly  by  these  presents,  sealed  with  our 
seals,  and  dated  this  day  of  in  the  year 

Thecondidon  of  the  above  obligation  is  such,  that  whereas  the  above 
bound  A  P  hath  obtained  from  the  court  of  county  (or  from ' 

J  F  and  K  P^  two  of  the  jtisticeB  <^  the  fieojce  for  the  county  of 
as  the  ease  may  be)  the  commonwealth's  writ  of  ne  exeat  re/mbUca^  to 
prevent  the  aforesaid  B  D  from  departing  this  commonwealth*  or  to 
oblige  him  to  give  bond  and  security,  in  the  penalty  of  to  an-' 

swer  such  decree  as  shall  hereafter  be  made  by  the  court  of 
County,  in  a  suit  in  chancery  now  depending  in  the  said  court,  between 
the  Said  A  P,  complainant,  and  the  said  B  D,  defendant.  Now  if  the 
said  A  P  shall  satisfy  and  pay  unto  the  said  B  D,  all  such  damages  and 
costs,  as  the  said  B  D  shall  sustain  by  occasion  of  the  issuing  of  tbe 
writ  aforesaid,  in  case  the  same  shall  be  discharged,  then  the  above 
'Obligation  to  be  void,  else  to  remain  in  full  force. 
Si^ed,  sealed,  and  delivered,  j 

in  presence  of  ' 

[B)  Bond  to  be  given  by  the  defendants. 

(  The  fienalty  m  the  same  as  in  the  above  form  (A)  only  making  the  obU" 
gation  fiayablej  by  the  defendant  and  his  security^  to  the  com/ilainant.) 

The  condition  of  the  above  obligation  is  such,  that  whereas  the 
above  named  A  P  hath  obtained  from  the  court  of  the  coifnty  of 
'  {orfro7n,JP  and  XPj  two  of  (he  justices  of  the  peace  for  the  county 
of  as  the  case  may  6e)  the  commonwealth^a  writ  of  ne  exeat  re- 

/tubUcaj  to  the  sheriff  of  county  directed,  commanding  him, 

that,  without  idelay,  he  cause  the  said  A  D  to  come  before  him,  and  give 
sufficient  bail  6r  security,  in  the  sum  of  that  he  would  not  go, 

or  attempt  (o  go^  out  of  the  limits  of  this  commonwealth,  without  Uie 

*  The  penalty  of  ihebond  is  in  the  sum  which  the  plaintiff  is  allowed  by  the 
courtt  or  justices,  to  fix  fur 'the  defendant.  Whatever  sum  the  plaintiff  ciaina 
of  the  defendant,  and  in  whatever  amuunt  the  defendant  is  compelled  to  give 
security,  to  answer  the  d^'cree  of  ihe  court,  the  plaintiff  must  give  bond,  ia  the 
tame  penalty,  to  satisfy  all  auch  costs  and  damages  as  nuy  be  sustained  by  suing 
out  the  v fit. of  neesetat.  Cj*  This  was  tbe  practice  adtopted  by  the  late  chaa- 
cellor  (Mr.  Wythe)  and  the  author  is  enabled  to  say*  that  it  is  the  practice  of 
his  sufic^sor,  Mr.  Taylor. 
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leate  of  the  said  court  of  or  perferming  such  decree  as  maf 

be  made  by  the  said  court)  in  a  suit  instituted  therein  by  the  said  A  P, 
against  the  said  C  O ;  which  writ  hath  been  duly  executed  by  D  S9 
a  deputy  for  H  S,  sheriflf  of  the  said  county  of  on  the  body 

t>f  the  said  C  D»  who  thereupon  tendered  the  above  bound  B  S  as 
security^  in  compliance  with  the  requisition  of  the  said  writ.  N0W9  if 
the  said  C  O  shall  not  go,  or  attempt  to  go,  out  of  the  limits  of  this 
commonwealth,  without  the  leave  of  the  aforesaid  court,  or  perform- 
ing such  decree  as  may  be  made  in  the  suit  instituted  in  the  said  court 
by  the  said  A  P,  against  the  said  C  D,  then  the  above  obligation  to  ^ 
void,  otherwise  to  remain  in  full  force. 
Signedt  ^ealed^  and  > 
delivered,  &c.       5 

NoTE....Besides  the  writ  of  ne  exeat ^  which  re^larly  actsupoii  the 
persons  the  court  will  in  some  cases  award  an  injunction,  to  restrain 
the  defendant  from  conveying  his  property  out  of  the  state.  This  is 
particularly  necessary  in  the  case  of  slaves,  or  where  the  property  is  of 
such  a  kind  that  it  may  easily  be  sent  away,  and  thus  the  effect  of  a 
decree  be  eluded,  although  the  defendant  himself  may  remain  within 
the  commonwealth. 

(C)  Bond  to  be  given  by  the  defendant ^  on  executing  ap 
injunction  to  restrain  him  Jrom  carrying  property  out 
of  the  state. 

{ThepevaUy  oM  in. farm  (^  only  subatituting  the  defendant  /or  the 
plaifUiff.) 

The  condhion  of  the  above  obligation  is  such,  that  whereas  in  a  suit 
now  depending  in  the  court  of  between  A  P,  compkdnaiit, 

and  C  D,  defendant,  a  writ  of  injunction  hath  been  awarded  by  the 
said  court,  among  other  things,  to  inhibit  the  above  bound  C  D  from 
removing,  or  causing  to  be  removed,  or  sent  out  of  the  limits  of  the 
commonwealth  of  Virginia,  certain  property^  to  wit  {de9crU>e  it  par' 
tictdarly)  now  in  the  possession  of  the  said  C  D  {if  held  in  right  ofdow» 
er,  or  other  qualified  interest^  exfiresa  it)  until  the  further  onler  of  the 
said  court.  Now  if  the  said  C  D  shall  stand  to,  abide,  and  perform  the 
final  decree  which  may  be  made  in  the  said  cause,  then  the  above  obli- 
gation to  be  void,  tuherwise  to  remain  in  full  force  and  virtue. 
Signed,  sealed,  &c. 
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NUISANCE. 

/.  What  it  iSf    11.  How  it  may  be  removed.    III.  How 

punished. 

L    WHAT  IT  IS. 

1.  A  COMMON  auisance  seems  to  be  an  offence  against  the  pub* 
Uc,  either  by  doing  a  thing  whiqh  tends  to  the  annoyance  of  all  tlie 
jcommonivealth's  citizens>  or  by  neglectin)^  to  do  a  thing  which  the 
pommon  good  requires.     I  Haiv.  197.     4  BL  Cotiu  166. 

2.  Annoyances  to  the  prejudice  of  particular  persons  ai*e  not  pun- 
ishable by  a  public  prosecution  as  common  nuisixnces,  but  are  left  te 
be  redressed  by  the  priv^ite  actions  of  the  parties  aggrieved  by  thetn. 
I  /few.  197. 

S.  WheriB  note  a  diversity  between  a  ftrivtue  and  a  fiudlie  nuisance : 
If  it  is  %tirivaU  nuisance,  he  shall  have  his  action  upon  his  cascf  and 
recover  his  damages ;  but  if  it  is  a  fmblic  nutsancei  he  shall  not  have 
his  action  upon  his  case,  and  this  the  law  hath  provided  for  avoiding 
of  multiplicity  of  suitst  for  if  any  <Hie  might  have  an  action^  all  men 
might  have  the  like ;  but  the  law  for  this  common  nuisance- hath  pro- 
yided  an  apt  remedy,  by  presentment  or  indictment^  at  the  suit  of  the 
jcommonwealthy  in  the  behalf  of  all  its  ciUzens ;  unless  aiiy  man  hath 
a  particular  damage,  as  if  he  and  his  horse  fail  into  a  ditch  made  acrdH 
^  highway*  whereby  he  received  hurt  and  loss,  there  foe  this  specLd 
damage,  w)iich  is  not  common  tp  others,  he  shall  have  an  action  upon 
his  case«     1  Inat.  56. 

4.  And  from  hence  it  clearly  follows,  that  no  indictment  for  a  nui- 
sance can  be  good,  which  lays  it  to  the  dams^e  of  private  persons 
only :  as,  where  it  acci|ses  a  man  of  surcharging^  such  a  common ;  or 
.of  inclosing  suph  a  piece  of  ground,  wherein  the  iii habitants  of  such 
^  town  l)ave  a  right  of  common,  to  the  nuisance  of  all  the  inhabitants 
(Df  such  a  town,  or  of  disturbing  a  watercourse  running  to  sqch  a  mill, 
to  the  damage  of  suph  a  person  and  his  tenants,  without  saying  of  all 
pitiTens  ot  the  commonwealth.     1  Haw.  \97. 

5.  Yet  it  hath  been  said,  that  an  indictment  of  a  common  scold  is 
good,  although  it  conclude,  to  the  common  nuisance  of  dSrv^«,  instead 
pf  all  the  commoDwealth's  citizens ;  perhaps  for  this  reason  (says  Mr. 
Ilawkins)  because  a  common  scold  cannot  but  be  a  common  nuisance. 

6.  ^nd  if  the  law  be  so  in  this  case,  why  should  not  an  indidment^ 
setting  fpith  a  nuisance  to  a  way,  and  expressly  and  unezceptionably 
sJf^swing  H  tq  be  a  highway,  be  good,  notwithstanding  it  conclude^  to 
the  nuisance  ^idivera^  without  saying  all  the  commonwealth's  citizens 
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And  perhaps  the  authorities  which  seem  to  contradict  thin  opinioo 
might  go  upon  this  reason,  that  in  the  body  of  the  indictment  it  did 
not  appear  with  sufficient  certainty,  whether  the  way  wherein  the  nui- 
sance was  alledged  were  a  highway,  or  only  a  private  way,  and  iheiHJ- 
fore  that  it  shall  be  intended  from  the  conclusion  of  the  indictment, 
that  it  was  a  private  way.     1  Havf-  i98. 

7.  There  is  no  doubt  but  that  common  bawdy-houses  are  indictable 
as  common  nuisances  ;  and  it  haih  been  said  that  all  common  stages 
for  rope  dancers,  and  also  all  common  gaming  houses,  are  nuisances 
in  ibe  eye  of  the  law,  not  only  because  they  are  great  temptations  to 
idleness,  but  also,  because  they  are  apt  to  draw  great  numbers  of  dis* 
orderly  persons.     1  Haw.  198. 

8.  Also,  it  hath  been  holden,  tliat  a  common  playhouse  may  be  a 
nuisance,  if  it  draw  together  such  a  number  of  qoaches  or  people,  as 
"[)rove  generally  inconvenient  to  the  places  adjacent.     I  //aw.  198. 

.     9.  Erecting  a  shed  so  near  a  man*s  house  that  it  stops  up  his  lights 
is  not  a  nuisance  for  which  an  action  wilf  lie,  unless  the  house  is  an 
ancient  house,  and  the  lights  ancient  lights.     2  Halk,  459. 
ID.  Also,  stopping  a  prospect  is  not  a  nuisance.     3  Salk-  347. 

1 1.  A  gate  erected  in  a  highway,  whefe  none  had  been  before,  is  a 
common  nuisance,     i  /ftiw.  199. 

12.  A  person  was  indicted  for  making  great  noise  in  the  night  with 
a  siieaking  trumpet,  to  the  disturbance  of  the  neighbourhood  ;  and  it 
was  held  by  the  court  to  be  a  nuisance.     Str,  704. 

IS.  Two  persons  were  indicted  for  making  great  quantities  olnui^ 
nancCi  ojfrnsive  and  stinking  liquors^  called  acid  spirit  of  sulphur,  oil  of 
vitriol,  and  oil  of  aqua  fortis ;  whereby  the  air  was  impregnated  with 
noisome  and  offensive  smells ;  and  It  was  held  by  the  court  to  be  a 
nuisance.  The  word  noisome  comes  in  the  place  of  the  Latin  ttocivus ; 
and  means  not  only  disagreeable,  but  hurtful.  And  lord  Mansfield 
said,  it  is  not  necessary,  to  constitute  the  offence,  that  the  smell  should 
be  unwholesome ;  it  is  enough  if  it  renders  the  enjoyment  of  life  an^ 
property  uncomfortable.     Burr,  333. 

14.  A  glass  house^  or  swine  yardy  maybe  indicted  as  a  nuisance*. 
And,  according  to  Mr.  Hawkins^  a  in-ew  hoiusey  and  the  making  candles 
in  a  town,  so  as.  to  make  it  offensive  to  the  neighbourhoods     1  Hanv. 

15.  If  a  man  has  a  dog  that  kills  sheep,  that  is  not  a  public  nuisance, 
but  the  owner  of  the  dog  (knowing  thereof  J  is  liable  to  an  action ;  but 
if  he  is  ignorant  of  such  quality,  he  shall  not  be  punished  for  this  kill-» 
ing ;  and  in  an  action  on  the  case  for  such  killing,  the  plaintiff  shall  be 
required  to  prove  in  evidence,  that  the  dog  had  used  to  kill  slieep. 
Dyer^i.     Net.  171. 

16.  If  a  man  hath  an  unruly  horse  in  his  stable,  and  leaves  open  the 
door,  whereby  the  horse  gets  forth  and  doth  nuschief,  an  action  lies 
against  the  master.     1  Vent,  395. 

17.  In  tbecase  o^Buxenden  and  Sharfi.  The  plaint  iff  declared,  that 
the  defendant  kept  a  bull  that  used  to  run  at  men,  but  did  not  say  thu 
the  defendant  knew  of  this  quaUty ;  it  was  adjud^^ed  that  an  action  did 

^  Jiot  lie,  unless  it  did^appear  that  the  owner  knew  of  this  quality.  2  Salk, 
662. 
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11.  HOW  IT  MAY  BE  REMOVED. 

K  It  seemeth  to  be  certain  that  any  one  may  pull  down  or  other- 
wise destroy  a  common  nuisance)  as  a  new  gate,  or  even  a  new  house 
erected  in  a  highway^  or  the  like>  for  if  one  whose  estate  is  or  may  bo 
prejudiced  by  a  private  nuisance  actually  erected^  as  a  house  hanging 
over  bis  ground,  or  stopping  his  lights,  may  justify  the  enterin^^  into 
another's  ground,  and  pulling  down  and  destroying  such  a  nuisance;, 
whether  it  were  erected  before  or  since  he  came  to  the  estate,  it  can- 
not but  follow  2i  fortiori  J  that  any  one  may  lawfully  destroy  a  commoD 
nuisance.  And  as  the  law  is  now  hoidon,  it  seems  that  in  a  plea,  jus* 
tifying  the  removal  of  the  nuisance,  a  man  need  not  shew  that  he  did 
^as  little  damage  as  might  be.     I //aw.  199. 

2.  But  although  he  may  remove  the  nuisaoce^  yet  he  cannot  re* 
move  the  materials,  or  convert  them  to  bis  own  use.     Dolt,  c.  50. 

III.  HOW  PUNISHEa 

1 .  It  is  said  that  a  common  scold  is  punishable  after  conviction, 
•upon  indictment,  by  being  put  into  the  cucking  stooK  (1  Hav>,  300.) 
Or,  vulgarly,  the  ducking  stool. 

Note.  Cuck  or  guck  in  the  Saxon  tongue  (accorcting  to  lord  Coke) 
signifieth  to  sa^  or  brawl;  taken  from  the  bird  cucA-ottf,  or  guckhaw ; 
and  ing  in  that  language  signifieth  water ;  because  a  scolding  woman 
was  for  her  punishment  sowsed  in  the  water.*  {3  Inst.  2 \9.)  The, 
common  people  in  the  northeiTi  parts  of  England)  amongst  wl)om  the ' 
the  greatest  lemains  of  the  ancient  Saxon  are  to  bt  found,  pronounce 
it  ducking  etool ;  which  perhaps  may  have  sprung  from,  the  Belgic  or 
Teutonic  duckerij  to  dive  under  water ;  from  whence  also,  probablyi  we 
.^nominate  our  duck  the  waterfowl ;  or  rather,  it  iatqore  agreeable 
;to  the  analogy  and  progression  of  langiuages,  to  ass^erty  that  the  sub- 
:stantive  duck  is  the  original,  and  the  verb  made  frooi  thence ;  as  much 
as  to  say,  that  to  duck  is  to  do  as  that  fowl  does.     3  Bum's  JusU  24 1 . 

2.  And  she  may  be  convicted  without  setting  forth  the  psMrticulars 
in  ihe  indictment.     2  Bav.  227. 

Nevertheless,  the  offence  must  be  set  forth  with  convenient  certain- 
^ty ;  and  the  indictment  must  conclude,  not  only  against  the  peace,  but 
•90  the  common  nuisance  qf  divers. of  f he  commoniveinlth's  citizens.  In  the 
rcase  of  K.  and  M9rgaret  Coofttry  she  was  convicted  on  an  indictment, 
(for  l)ein^'  a  common  and  turbulent  brawler,  and  sower  of  discord 
amongst  her  honest  and  quiet  neighbours,  so  that  she  liatli  stirred, 
moved,  and  incited  divers  strifes,  controversies,  quarrels  and  disputes 
amongst  his  majesty's  liege  people,  against  the  peace,  &c.  It  was 
moved  in  arrest  of  judgment,  that  the  charge  was  too  general,  and  di4 
not  amount  to  being  either  a  barrator  or  common  scold,  which  are  the 
only  instances  in  which  a  general  charge  will  be  sufficient.  It  was 
likewise  objected,  that  if  the  words  did  amount  to  a  description  of  a 
scold,  yet  it  should  be  laid  to  be  to  the  common  nuisance  of  her  neigh* 
hours,  for  every  degree  of  scolding  is  not  indictable.  And  the  court 
was  of  opinion,  that  the  judgment  ought  to  be  arrested^  on  both  ex* 
eeptions ;  for  none  of  the  words  here  used  are  the  technical  wordS]  and 
it  must  be  laid  to  be  to  the  common  nuisance*    ^r.  1246. 
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S.  There  is  no  dmibt,  bat  whoever  is  convleted^  of  anci^her  nuisaiiee 
may  be  fined  and  imprisoned ;  and  it  is  said>  that  one  convicted  of  a 
tnuisance  done  to  the  commonwealth's  highway  may  be  commanded 
by  the  judgment  to  remove  the  nuisance  at  his  own  costs  ;  and  it 
seeraeth  to  be  reasonable,  that  those  who  are  convicted  of  any  other 
common  nuisance  shall  also  have  the  like  judgment.  1  Haw,  200. 
JStr.  686. 

.  4.  And  the  defendant  shall  not  be  allowed  to  make  any  objections 
against  the  indictment,  until  he  hath  pleaded  to  it.    Dalt»  c.  66. 

5.  And  the  court  never  admits  a  person  convicted  of  a  nuisance  to  a 
small  line,  until  proof  is  made  of  the  nuisance  being  removed.  J^alt, 
C.66. 

6.  A  master  is  indictable  for  a  nuisance  done  by  his  servant.  X. 
JRaym.  264. 

7.  There  are  also  many  other  offences  declared  to  be  nuisances 
by  particular  statutes,  which  are  treated  of  under  the  titles  to  which 
they  respectively  belong. 

General  indictment  Jbr  a  nuisance. 

county,  to  wit. 
The  jurors,  &c.  upon  their  oath  presenti  that  A  O,  late  of 
in  the  county  of  yeoman,  on  the  day  of  in  the  year 

and  on  divers  other  days  and  times,  as  well  before  as  afterwards,., 
with  force  and  arms»  at  in  the  said  county  {here  Mt  forth  the 

nuisance)  and  the  same  {ymiaance)  so  as  aforesaid  done,  doth  yet  con- 
tinue and  suffer  to  remain ;  to  the  common  nuisance  of  all  the  cidzens 
of  the  said  commonwealth,  to  the  evil  example  of  all  others  in  the  like 
case  oifendingy  and  against  the  peace  and  dignity  of  the  common- 
wealth. 

Indictment  against  a  butcher  for  using  his  shop  as  a- 
s^ghter-house  in  a  public  market. 

county,  to  wit. 
The  jurors  for  the  commonwealth  upon  their  oath  prtaent,  that  II 
H,  late  of  butcher,  on  the  day  of  ii»  the  year 

and  on  divers  other  days  and  times  then  before,  at  to  wit>in  the 

parish  of  in  aforesaid,  in  a  certain  shop  of  him  the  said  H 

.  H,  situate  and  being  in  a  common  market  there  called  market 

(the  said  market  being  a  common  passage  for  all  the  dtisens  of  the 
said  commonwealth,  with  their  goods,  chattels,  and  merchandises  to 
gO|  return,  pass  and  repass,  at  their  free  will  and  pleasure)  did  unlawful- 
ly and  injuriously  kill  and  slay,  and  cause  to  be  killed  and  slain,  ten 
lambs,  and  the  escrements,  blood,  entrails,  and  other  filth  coming  from 
the  said  lambs,  did  then,  and  on  the  said  other  days  and  times  respect- 
ively, there  cause  and  permit  to  lie  and  remain  in  the  said  shop  for  a 
long  time,  to  wit,  for  the  space  of  five  hours,  on  each  of  those  days, 
whereby  divers  flhfay  and  unwholesome  smells  and  stenches,  from  the 
excrements,  blood,  entrals,  and  other  filth  coming  from  the  lambs 
aforesaid,  then,  and  on  the  said  other  days  and  times  respectively,  there 
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did  arm}  and  the  air  thei^  was  thereby  greatly  corrupted  and  infectedy 
to  the  great  damage  and  common  nuisance,  not  only  of  HI  the  lawful 
citizens  of  the  said  commonweatih  neai*  there  inhabiting  and  dwelling, 
but  also  of  all  other  the  citizens  of  the  said  commonwealth,  int  by,  and 
through  the  said  common  market  and  passage  going,  returmng,  pas- 
sing, repassing,  and  labouring,  to  the  evil  example  of  all  others  in  the 
like  case  oSending,  and  a^^ainst  the  peace  and  dignity  of  the  common- 
wealth. 

For  an  indictment  for  a  nuisance  in  obstructing  a  public  road,  see 
title  Roads. 

^CT^  See  other  forms  of  indictments  for  nuisances  in  Cro^  Cir,  Com/i. 
title  NuiSANCK ;  and  Cro.  Cir,  MMtstanty  p.  362,  404. 


OATHS. 

/  Of  oat/is  in  general.    IL  What  solemnities  may  be 
used  instead  of  oaths*     IlL  Oaths  of  infidels. 

I.  OF  OATHS  IN  GENERAL. 

1.  OATH  is  a  corruption  of  the  Saxon  word  eoth,     3  Inat,  165. 

2.  It  is  called  a  corporal  oath,  because  the  person  lays  his  hand 
upon  some  part  of  the  scriptures  when  he  takes  it.     3  Inst,  165. 

3.  If  the  oath  be  taken  on  the  common  prayer  book,  which,  hath  the 
epistles  and  gospels,  it  is  good  enough,  and  perjury  upon  the  statute 
may  be  assigned  upon  this  oath.     2  Keb,  3 1 4. 

4.  The  words,  90  helfi  me  Gody  in  the  common  form  of  an  oath,  per- 
haps may  have  been  fiist  used  in  the  very  ancient  manner  of  trial  by 
battle  in  England,  or  at  least  arc  delivered  with  a  peculiar  emphasis 
in  that  solemnity ;  wherein  the  appellee  lays  his  right  hand  on  the 
book,  and  with  his  left  hand  takes  the  appellant  by  the  right,  and 
swears  to  thb  effect.  Hear  this,  thou  who  callest  thyself  John  by  the 
name  of  baptism,  whom  1  hold  by  the  hand,  that  falsely  upon  me  thou 
has  lied ;  and  for  this  thou  liest,  that  I,  who  call  myself  Thomas  by  the 
name  of  baptism,  did  not  feloniously  murder  thy  father  W,  by  name 

So  help  me  God  (and  then  he  kisses  the  book  and  says)  and 
that  I  will  defend  against  thee  by  my  body,  as  this  court  shall  award. 
And  so  the  appellant  is  sworn  in  like  manner. 

[Where  we  observe  also  the  genuine  foundation,  as  it  seemetlh  of 
the  word  lie  being  still  esteemed  so  great  an  affront  above  all  others, 
as,  whenever  it  is  pronounced,  to  cause  an  immediate  affray  and 
bloodshed.] 
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&>  Where  an  oath  is  ^^ministered  by  a  person  that  hath  lawful  au- 
thority to  tender  the  same,  and  it  be  afterwards  broken,  yet  if  it  be  not 
in  a  judicial  proceeding,  it  is  no  perjury,  nor  punishable  by  the  com- 
mon law.     3  Inst.  166. 

6  Therefore,  if  one  call  another  a  ^fi^^'ur^e/ man,  he  may  have  an 
action  upon  the  case,  becausf;jt  shall  be  intended  to  be  contrary  to  his 
oath  in  a  judicial  proceeding ;  but  for  calling  one  9iforvtvom  man,  no 
action  lies ;  becai^pe  the  forswearing  may  be  extrajudicial,  and  conse- 
quently no  perjury  in  law.     3  Imt.  16^. 

fCJ^  As  to  the  form  of  oaths  to  be  taken  by  different  public  officers^ 
sec  1st  &  2d  vol.  Kev.  Code^  indefy  title  Oaths. 

td^  The  oath  administered  to  a. witness,  on  a  trial,  generally  is, 

*  The  evidence  which  you  shall  give  !n  the  ftse  now  depending  be- 
tween A  B,  plaintiff,  and  C  D,  defendant,  shall  be  the  truth,  the  whole 
truth,  and  nothing  but  the  truth.  So  help  you  God.*  And  then  kissei 
yiebobk..  ^   , 

j(f  to  answer  questional  ufion  an  examination, 
^  You  shall  true  answer  make  to  such  questions  as  shall  be  pro- 
pounded to  you,  relative  to  the  matter  now  before  me'  (or  the  court,  if 
depending  in  court.) 

tZF*  As  to  affirmationsy  the  party  affirming  has  «  right  to  prescribe 
his  own  form. 

ft.    WHAT  SOLEMNITIES  MAY  BE  USED  INSTEAD  OF 

OATHS. 

By  an  act  of  May  ^esMon,  1 779,  ch.  7  (1  vol.  Rev.  Code^  p.  55|  sect* 
8)  a  person,  who,  from  religious  scruples,  refused  to  take  an  oath* 
mi^^ht  he  qualified  according  to  the  solemnity  used  by  the  church  of 
which  he  professed  to  be  a  member  ;  but  the  act  of  1806  goes  still  fur- 
ther, and  permits  a  person  to  use  the  solemnity  and  ceremony,  and  re- 
peat the  formulary,  which,  in  his  own  ofnnionj  ought  to  be  observed. 

*  Any  person  refusing  to  take  an  oath  in  the  manner  the  same  hath 
heretofore  been  usually  administered,  and  declaring  religious  scruples 
to  be  the  true  and  only  reason  of  such  refusal,  if  he  or  she  shall  use 
the  solemnity  and  ceremony,  and  repeat  the  formulary  observed  on  si* 
milar  occasions,  by  those  of  the  church  or  religious  society  of  which 
such  person  professed  himself  or  herself  to  be  a  member,  or  to  join  in 
communion  with,  or  shall  use  the  solemnity  and  ceremony,  and  repeat 
the  formulary  which,  in  his  or  her  opinion,  is  or  ought  to  be  observed 
6n  such  occasions,  according  to  the  religion  in  which  such  person  pro- 
fesseth  to  believe,  he  or  she  shall  thereupon  be  deemed  as  competent 
a  witness,  or  be  as  duly  qualified  to  execute  an  office,  or  perform  any 
other  act,  to  the  sanction  whereof  an  oath  is  or  shall  be  required  by 
law,  and  shall  be  subject  to  the  same  rules,  derive  the  same  advan- 
tages, or  incur  the  same  penalties  or  forfeituresy  as  if  he  or  ahe  had 
sworn.* 

III.  OATHS  OP  INFIDELS.  , 

A  Jew  is  to  be  sworn  on  the  old  testament*  and  perjury  upOn  th'e 
statute  may  be  assigned  upon  this  oath.    3  Kcd»  314. 

Digitized  by  Google 


410  ORDfNAiRIJ^S. 

Upon  error  in  debt  upon  a  bond,  the  bail  being  both  Jeif  s,  were 
Buffered  to  piit  on  their  hats  while  they  took  the  oath.     5rr.  821. 

At  the  council,  Dec.  9,  1738.  Present  the  two  chief*  justices. 
On  a  complaint  of  Jacob  FacUna  against  general  Sabine  as  gover- 
nor of  Gibraltar,  alderman  Bm  Monso^  a  Moor,  was  produced  as  a 
witness,  and  sworn  upon  the  Koran.     Str,  1 104.  \ 

So  in  the  case  of  Omickund  against  Barker^  in  the  court  of  chan- 
cery, the  depositions  of  several  persons  who  we^e  heathens  of  the 
^enrou  religion,  sworn  after  their  own  country  manner, -were  ad- 
mitted to-be  read.     2  E<j.  Cas.  Ahr.  397.     I  Atk,  21. 

So  a  Maiiometan  may  be  sworn  on  the  Alcoran^  in  a  prosecu- 
tion for  a  capital  ofTei^e.    Le^ch  58. 


ORDINARIES. 


THE  term  ordinary  was  very  early  adopted  in  Virginia,  to  sig- 
'nify  what  in  law  is  called  an  innj  and  is  now  commonly  called  a 
tavern^  or  fmbiic  house.  Ordinary -keepers  were  at  first  licensed  by 
the  governor  (see  1  Stat,  at  large^  287)  but  afterwards  by  the  coun- 
ty courts  ( Ibid,  471  )  which  continues  to  be  the  case  at  the  pre- 
sent day.  See  1  Hev,  Code^  ch.  107,  p.  202,  as  to  licensing  and 
regulating  the  rates  of  taverns^  Istc.  Also>  acts  of  1809,  ch.  12. 
sect.  3,  p.  13,  As  to  gaming  in  tavemsj  see  1  Rev.  Code,  p.  204, 
373.     2  Rev.  Code,  ch.   15,  p.   1-3. 

fVarrant  for  taking  more  than  the  legal  rates,  on  sect.  3, 
of  1  Rev.  Code,  p.  203. 

county,  to  wit. 

Whereas  complaint  is  this  day  made  to  me,  J  P,  a  justice  of  the 
peace  for  this  county,  by  A  J,  that  on  the  day  of  last 

past,  A  O,  of  an  ordinary  keeper  in  this  county,  did  demand 
at^d  take  from  him  the  said  A  J,  a  greater  price  lor  drink,  diet, 
6cc.  C^^  the  case  may  lie)  than  is  allowed  by  the  rates  established 
by  the  court  of  this  county.  These  are,  therefore,  to  require  you 
to  sumipon  the  said  A  O  to  appear  before  me,  or.  some  other  jus- 
tice of  the  peace  for  this  county,  to  shew  cause  why  the  penalty 
of  twelve  dollars  should  not  be  levied  upon  him,  for  the  said  of- 
fence, according  to  law.    Given,  Sec 

By  the  7th 'section  of  the  act  (1  Rev.  Code,  p.  203)  *  Every  jus- 
tice of  the  peace  is  required  and  strictly  enjoined  to  cause  this  act 
to  be  put  in  strict  execution  withmtiif  county.' 
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'  And  iC  any  jwtice>  flkher  iirofn  infor^ution,  his  own  knowledgei 
or  other  just  cause^  shall  suspect  any  oerson  of  keeping  a  tipplif^ 
house,  or  rettuling  liquors,  as  aforesaid,  he  is  hereby  empowered, 
and  reqmred  to  sOfiaaion  such  person  to  appear  before  him,  toge- 
ther with  such  witnesses  as  he  may  judg^  necessary ;  and  upon 
the  person's  appearing,  or  -failing  to  appear,  if  the  justice,  upon 
exaipiningprthe  witnesses  upon  o«th,  .%hlui  find  sufficient  cabse,  he 
may,  and  is  hereby  re^iured  to  direct  \hp  attorney  for  the  com- 
monwealth  ia  such  county  to  institute  a  prosecution  against  such 
person  on  the  public  behalf  which  such  attorney  is  heveby  requir- 
ed to  institute  accordingly.  And  such  justice  may  a^  cause  the 
person  so  suspected  to  give  bond,  with  tWQMSufilicient  securities,  br 
his  or  her  good  behaviour,  for  th^  term  of  one  year,  the  principal  in  the 
sum  of  one  hundred  and  fifty  dollar^  and  the  securities  in  the  sum 
of  seventy-five  dollars  each  ;  and  upon  failing  to  give  such  bond  and 
siturity  within  three  days  after  being  thereto  required,  such  person 
may  be  committed  to  the  jail  of  the  county,  there  to  remain  until  he 
or  she  shall  give  bond  and  security  accordingly,  a&d  if  sucii  person 
ahall  afterwards*  during  the  aaid  term^  keep  a  tippling  house,  or  retail 
liquors  as  aforesaid,  the  same  sball  be,  and  is  hereby  declared  a  breach 
of  good  behaviour,  and  of  the  condition  of  such  bond.' 

(A)  Summons  to  bring  a  person  suspected  qf  keeping  a 
tippling  house,  or  retailing  spirituous  liquors^  without 
Ucensey  before  a  magistrate* 

to  wit. 

Whereas  1  have  just  cause  to  suspect,  from  my  own  knowledge 
(or  from  the  information  of  A  J)  that  A  O9  of  this  county,  doth  keep  a 
tippling  house  (or  doth  retail  spirituous  liquers  without  license  first 
had  and  obtained,  as  required  by  law.)  These  ate,  therefore,  to  re- 
quire you,  in  the  name  of  the  cpmmonwealth,  to  summon  the  said  A 
O,  to  appear  before  me,  at  on  the  day  of  nest,  to 

answer  the  premises,  and  fiirther  to  be  deak  with  according  to  law. 
And  summon  also  A  W,  B  W,  &c.  to  appear  as  witnesses,  on  behalf 
of  the  commonwealth  in  this  case,  at  the  time  and  place  above  men- 
tioned.   Given  under  my  hand  and  seal,  he. 

To  constable. 

{B)  Recognizance. 

(The  recognizance  may  be  in  the  form  (^  tmder  title  Rbcooki- 
ZA«cK,'  the  principal  in  150  dollars,  and  the  securities  in  75  dollars 
each)  with  the  following  condition. 

The  condition  of  this  recognizance  is  such,  that  whereas  the  above 
bound  A  O,  hath  been  du^y^fonvicted  before  J  P,  one  of  the  common- 
w^hh's  justices  of  the  peace  for  the  county  of  for  keeping  a 

tippling  house  (or  retailing  spirituous  liquors  without  license)  within 
the  said  county,  within  months  last  past,  contrary  to  the  act  of 

the  General  Assembly  in  that  case  made  and  provided*  Now  if  the 
said  A  O  shall  be  of  good  behaviour  for  and  during  the  term  of  one 
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year,  next  ensuing  the  date  hereof,  then  the  above  ^recognizance  to  hp 
void,  else  to  remain  in  full  fope. 

(C)  Mittimus  for  want  of  sureties. 

to  wit. 
To  constable,  and  to  jtHb  k^per  of  the  jail  in  the  sKd  county. 

Whereas,  on  ilic  day  of  last  {matr  A  O  of  this  county, 

\  labourer,  was  duly  convicted  before  me,  J  P,  one  of  the  common- 
wealth's juices  of  the  peace  fer  the  s&td  county,  by  the  oaths  of  A 
W,  B  W,  kc.  of  keeping  a  Uppling  house  (or  retailing  spirituous  li- 
quors without  license)*  within  the  county  aforesaid,  whin 
months  last  past,  contrary  tp  the  act  tf  the  General  Assembly  in  that 
case  made  and  provided ;  and  the  said  A  O  having  fidled,  within  three 
days  after  the  date  of  the  conviction  aforesaid,  to  enter  into  a  recoK- 
niaeance,  with  two  sufficient  securities,  himself  in  the  sum  df  one  hui- 
dred  and  fifty  dollars,  and  his  securities  in  the  sum  of  seventy-five  dol- 
lars each,  for  the  said  A  O  being  of  the  good  behaviour  for  the  term 
of  one  year,  thence  next  ensuing ;  and  the  said  A  O  now  before  me 
having  refused  to  find  such  securities.  These  are,  therefore,  in  the 
name  of  the  commonwealthi  to  command  you  the  said  constaMe  forth- 
with to  convey  the  said  A  O  to  the  jail  of  this  county,  and  to  deliver 
him  to  the  keeper  there,  together  with  this  precept.  And  I  do,  in 
the  name  of  the  said  commonwealth,  hereby  command  you  the  said 
keeper  to  receive  the  said  A  O  into  your  custody,  in  the  said  jail,  and 
him  there  safely  to  keep,  until  he  shall  find  such  securities  as  afore* 
said.    Given  under  my  hand  and  seal,  &c. 

JZ))  Directions  to  the  attorney  for  the  commonwealthj  tg 
institute  a  prosemtion  against  the  keeper  of  a  tippling 
housey  or  a  retailer  of  liquors  without  license. 

to  wit. 
Whereas  upon  the  examination  of  A  W,  B  W,  &c.  this  day  uken 
upon  oath  before  me,  J  P,  one  of  the  commonwealth's  justices  of  the 
peace  for  this  county,  it  appears  to  me  that  A  O,  of  the  county  of 
libresaid,  is  guilty  of  keeping  a  tippling  house  (or  of  retailing  sfurito- 
ous  liquors  without  license.)  These  are,  therefore,  in  the  name  of 
the  commonwealth,  and  by  virtue  of  the  powers  to  me  given,  by  the 
seventh  section  of  the  act  of  the  General  Assembly,  entitled  *  An  act 
to  regulate  ordinaries,  and  restraint  of  tippling  houses,'  to  require  you 
to  institute  a  prosecution  against  the  said  A  Oj  on  the  public  behulf. 
Given,  &c. 

To  A  A,  Esq.  attorney  for  the  com- 
monwealth, In  the  county  of 
Orphans.    See  Apprentices.         ^ 
Overseers  of  the  Poor,    b^e  Pooh, 
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PARDON. 


1.  A  PARDON  is  a  work  of  mercy,  whereby  the  executive,  either 
before  the  attainder,  sentence  or  conviction,  or  after,  forgiveth  any 
crime,  offence,  punishment,  execution,  right,  title,  debt,  or  duty,  tem- 
poral or  ecclesiastical.     3  hut.  233,    5  Co.  1 10.  b. 

2.  Pardons  are  either  general  or  sfieciaL  General  are  by  act  of 
Assembly ;  of  which,  if  they  are  mtbout  exceptions,  the  court  must 
take  notice  ex  officio;  but  if  there  arc  exceptions  therein,  the  party 
must  aver  that  he  is  none  of  the  persons  excepted.  3  Inst.  233.  Ha/e^a 
P/.  252. 

3.  Special  pardons  are  either  ofcouraey  as  to  persons  convicted  of 
manslaughter,  or  ae  defendmdo^  and  by  divers  statutes  to  those  who 
shall  discover  their  accomplices  in  several  felonies ;  or,  otgrace^  which 
are  by  the  executive's  charter,  of  which  the  court  cannot  take  notice 
ex  officio^  but  they  must  be  pleaded.     3  Inet.  233. 

4.  The  executive  cannot  pardon  an  offehce  before  it  is  committed  ^ 
but  such  pardon  is  void.     2  Havf,  389. 

5.  As  the  release  of  the  pany  will  not  bar  an  indictment  at  the  suit 
of  the  commonwealth ;  so  neither  will  a  pardon  by  the  executive  be 
any  bar  to  an  appeal  at  the  suit  of  the  party.  2  Haw.  392. 

6.  And  in  some  cases,  even  where  tlie  commonwealth  is  sole  party, 
some  things  there  are  which  it  cannot  pardon  ;  as  for  example,  for  all 
common  nuisances,  as  for  not  repairing  of  bridges  or  highways,  the 
suit  (for  avoiding  multiplicity  of  suits)  is  given  to  the  commcm- 
weallh  only,  for  redress  and  reformation  thereof;  but  the  executive 
cannot  pardon  or  discharge  either  the  nuisance,  or  the  suit  for  the 
same,  because  such  pardon  would  take  away  the.  only  means  of  com- 
pelling a  redress  of  it.  But  it  hath  been  holden  by  some«  that  a  par- 
don of  such  an  offence  will  save  the  party  from  any  fine,  for  the  time 
pi*ecedent  to  the  crime.     3  hiat,  237.     2  Hanv,  39 1. 

7.  Thus  also,  if  one  be  bound  by  recognizance  to  the  governor,  to 
keep  the  peace  against  another  by  name,  and  generally  all  other  citi* 
;cens  of  the  commonwealth;  in  this  case,  before  the  peace  be  broken, 
the  governor  cannot  discharge  or  release  the  recognizance,  although 
it  be  made  only  to  him,  because  it  is  for  the  benefit  and  safety  of  the 
citizens  generally.     ^  Inat.  238. 

8.  Likewise,  after  an  ^^on  popular  is  brought,  aa  well  for  the  com'- 
monvtealth  a^/or  the  itif^mer^  according  to  any  statute ;  the  common- 
wealth can  but  discharge  its  own  part,  and  cannot  dischai*ge  the  in- 
former's part ;  because,  by  bringing  of  the  action,  the  informer  hath 
^n  interest  therein  ;  but.  before  the  action  is  brought,  the  executive 
may  discharge  the  whole  (unless  it  be  provided  to  the  contrary  by  the 
act)  because  the  informer  cannot  bring  an  action  or  mformation  on-  ^ 
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ginally  for  his  part  only,  but  must  pursue  the  statute.  And  ifth& 
action  be  •  given  to  the  fiarty  grieved^  the  executive  cannot  discha^ 
the  same.     3  Imt,  231. 

9.  It  seems  to  be  settled  at  this  day,  that  the  pardon  of  treason  or 
felony,  even  after  a  conviction  or  attainder,  doth  so  far  clear  the  party 
from  the  infamy  and  all  other  consequences  of  his  crime,  that  he  may 
not  only  have  an  action  for  a  scandal,  in  calling  him  traitor  or  felon, 
after  the  time  of  the  pardon,  but  may  also  be  a  good  witness,  notwith- 
standing the  attainder  or  conviction,  because  tha  pardon,  as  it  were, 

makes  him  a  new  man,  and  gives  him  a  new  capacity  and  credit. 
3  Haw.  395.     4  BL  Com.  395. 

10.  But  it  seems  to  be  the  better  opinion,  that  the  pardon  of  a 
conviction  of  perjury  doth  not  so  restore  the  party  to  his  credit,  as  to 
make  him  a  good  witness ;  because  it  would  be  an  injury  to  the  peo- 
ple in  general)  to  make  them  subjea  to  such  a  person's  testimony. 

1  Vent,  349. 

And  by  the  laws  of  this  commonwealth,  a  person  convicted  of  per- 
jury is  for  ever  disabled  from  being  a  witness.     See  title  Evidence. 

11*  After  a  criminal  has  been  burnt  in  the  hand,  the  punishment 
operates  as  a  pardon,  and  he  becomes  a  good  witne^.  Rayni,  370> 
Sie  Clergy. 

13.  A  pardon  may  be  conditional,  on  the  performance  of  which  the 
validity  of  the  pardon  will  depend.    4  BL  Com,  394. 

13.  Every  pardon  ought    to  mention   the    offence  parucularly* 

2  J&vfk.  383.  I 

14.  No  pardon  of  felony  shalf  be  carried  further  than  the  express 
purport  of  it.     2  Hawk,  383. 

14.  No  pardon  can  operate  so  as  to  bar  any  right,  whether  of  entry 
or  action,  or  any  legal  interests  benefit,  or  advantage  whatsoever,  before 
vested  in  the  citizen,    2  Hawk.  392. 


PARTITION. 


PARTITION  of  estates  between  tenants  in  common  matters  of 
account  and  dower ^  are  cases  in  wluch  courts  of  equity  will  entertain 
jurisdiction,  though  a  renjedy  might  be  had  in  a  court  of  law.  Mitf. 
PU  109.  ^ 

By  the  laws  of  Virginia,  joint  tenants  dp  tenants  m  common,  may 
be  compelled  to  maWe  partition,  by  writs  de  fiartitioue  facienda^  the 
forms  whereof  shall  be  devised  in  the  general  court.  1  Rev  Corfr,  ch. 
24„p  31. 

|C7*  Tor  other  matters  relating  to  partitions  and  joint  rights  and 
obligations,  see  the  above  law. 
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PARTNERSHIP. 


1.  PARTNERSHIP  is  a  Toluntary  contract  between  two  or  more- 
persons^  for  joining  together  their  money^  goods,  labour  and  skill,  or 
either  or  ail  of  them,  upon  sin  agreement  that  the  gain  or  loss  shall 
be  divided  pfroportionally  between  them,  and  having  for  its  object  the 
advancement  and  protection  of  fair  and  open  trade,     fi'aiat/r^s  L,P*  1 . 

2.  A  man  cannot  be  liable  as  a  parmer,  where  there  has  not  either 
been  a  contract  between  him  and  the  ostensible  person  to  share  jointly 
in  the  profits  and  loss,  nor  has  he  permitted  the  other  to  make  use  of 
his  credit,  and  to  hold  him  out  as  one  jointly  liable.  Wats.  L.  P,  1 U 
Ihug.  371. 

3.  To  make  a  person  liable  as  a  partner,  there  must  be  an  agree- 
ment to  a/tare  in  all  riska  of  profit  or  loss.  If  many  employ  a  common 
agent  (as  a  broker)  for  a  particular  purpose,  who  makes  a  joint  pur- 
chase, this  shall  not  make  them  partners,  so  that  they  can  be  used  as 
such.  It  is  essential,  therefore,  to  make  a  person  subject  as  a  part- 
ner, thai  he  is  interested  in  the  firqfita  ;  that  is,  that  the  advantage  which 
he  derives  from  the  trade  is  casual,  as  depending  on  these  profits  ;  for 
if  it  is  certain  and  defined^  it  is  a  mere  loariy  and  he  is  not  a  partner. 
2  Bl  Be/i.  99S.  9. 

4.  A  dormant  partner,  when  discovered,  is  liable,  because  he  would 
otherwise  receive  usurious  interest  without  any  risk.    Per  i.  Mana- 

JieldyDoug.  371. 

5.  The  liability  of  partners  is  not  obviated  by  an  agreement  among  , 
themselves;  that  neither  shall  be  answerable  for  the  acts  or  losses  of 
the  other     2  H.  BL  235. 

6  Partners  are  considered  either  as  tenants  in  common  of\he  part- 
nership effects,  or  joint  tenants  without  benefit  of  survivorship.  ( IVata. 
L,  P.  65.)  They  arc  most  frequently  considered  in  the  latter  sense  by 
law  writers.  Thus,  lord  Coke  says,  as  to  the  doctrine  of  survivorship, 
that  •  an  exception  is  to  be  made  of  two  joint  merchants ;  for  the  wares, 
merchandise,  debts,  or  duties,  that  they  have  as  joint  merchants  or 
partners,  sh^ll  not  survive,  but  shall  go  to  the  executors  of  him  that 
deceaseth  ;  and  this  is  by  the  lav)  of  merchanta^  which  is  part  of  the 
law  of  the  land.*     Co,  Lit.  182. 

7.  But  though  the  interest  does  not  survjve  to  the  surviving  part* 
ncr,  yet  the  right  of  actionMots ;  and  is  the  surviving  partner  is  liable 
for  the  joint  debt^  he  has  an  exclusive  contVoul  over  the  partnership 
effects.  (  Wata.  L,  P.  267.  (364.)  And  therefore  a  payment  to  an 
executor  or  administrator  of  a  deceased  partner  can  be  no  satisfaction 
to  a  surviving  partner,  who  has  the  sole  right  of  suing  for,  and  of  re- 
ceiving the  monies  due  to  the  company,     I  Dall,  250.  r 
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8.  But  if  the  surviving  partner  will  not,  within  a  reasonable  timer 
account  with  the  representatives  of  the  deceased  partner,  a  court  of 
chancery  will  grant  an  injunction  to  restrain  him  from  disposing  of  the 
joint  stock)  and  receiving  the  outstanding  debts.     8  Fee,  jr,  317. 

9.  Upon  the  death  of  one  partner,  his  representatives  become  te- 
nants in  common  with  the  survivor  of  ail  partnership  effects  in  pos- 
session.    Wats.  X.  P.  266  (363.) 

10.  And  the  survivor  is  to  be  sued  alone  by  the  partnership  credi- 
tors.    An  executor  of  the  deceased  partner  and  the  furvivor  cannot 
be-  jointly  sued :  because  the  first  is  to  be  charged  de  bonis  testatoris^ 
and  the  other  de  bonis  firofiriis.     Wats,  L,  P.  269  (366.)     Tayi.  Rep, 
124. 

1 1.  A  surviving  partner  is  liable  to  the  full  extent  of  partnership 
effects,  for  joint  debt ;  but  if  a  separate  creditor  of  the  deceased  part- 
ner would  have  satisfaction  out  of  the  partnership  effects,  in  the  hands 
of  the  surviving  partner,  all  the  partnerahip  debts  must  be  first  paid, 
and  he  can  never  be  liable  to  such  separate  creditor,  but  in  respect  of 

/  the  surplus.     Wats.  L.  P.  269  (367.) 

,  1^2.  In  an  action  founded  on  contract  for  a  partnership  demand,  aU 
the  partners  should  be  made  plaintiffs  ;  and  if  this  be  not  done,  the  de- 
fendant may  take  advantage  of  it  at  the  trial,  and  non-suit  the  plaintiff. 
(2  Str.  820.  BuU.  J\r^  P,  152.)  But  in  the  case  oitorts^  it  must  be 
pleaded  in  abatement.  (2  Str.  820.)  Yet  after  a  severance j  one  alone 
may  sue.     Wats,  L.  P.  3 10  (420.)- 

13.  If  an  action  be  brought  against  one  of  several  partners  upon  a 
joint  contract^  the  defendant  must  plead  in  at>atement,  and  cannot  other- 
wise Uike  advantage  of  the  objection.  (5  Burr,  2611.  %  W.BL  Rep. 
947.  1  W^ash.  9.)  But  where  one  partner  is  not  amenable  to  the 
process  of  the  court,  the  plaintiff  may  proceed  singly  against  the  other. 
2  Jtk,  519. 

14.  All  contracts  with  partners  are  joint  and  several  \  every  partner 
is  liable  to  pay  the  whole  ;  in  what  proportion  the  others  shall  contribtUe 
is  a  matter  merely  among  themselves.  Per  L*  Mansjield^  in  Rice  v. 
Siiute.     5^Mrr.  26U. 

15.  In  actions  of  tort  for  an  injury  to  the  partnership  effects,  all 
the  partners  should  regularly  join.     Wcas.  L.P,  313  (424.) 

16.  Out  if  several  partners  jointly  commit  a /orf,  the  plaintiff  hai> 
his  election  to  sue  all  or  any  number  of  the  parlies  ;  as  in  siction  ev 
delicto^  such  as  trespass,  trover,  case  for  malfeazancc,  and  the  like. 
And  advantage  cannot  be  taken  either  by  plea  in  abatement,  or  bar, 
nor  can  it  be  given  in  evidence  on  the  general  issue.  Wats.  L.P.Slo 
(424.) 

17.  IC7*  As  to  the  power  of  part  owners  of  ships  to  send  them  to  sea, 
the  mode  of  effecting  it,  and  the  consequences  resulting  therefrom^ 
see  Wats.  L,  P.  65  {i9)  and  the  cases  there  cited. 

1 8.  Under  si^fieri facias  against  the  goods  of  one  of  two  or  more  part- 
ners, the  sheriff  shoul<^  ^11  only  an  undi\^ed  moiety  of  the  partner- 
ship effects.  .  (I  Salk.  392.)  And  the  vendee,  if  a  #traii||:er,  will  onljr 
succeed  to  the  share  due  to  the  defendant  upon  a  balance  being  struck  ; 
thus  preventing  the  defendant  from  being  the  means  of  carrying  out 
of  the  partnership  funds,  more  than  he  is  himself  entitled  to«  Wata. 
JL  P.  73,  74(100.) 
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19.  And  courts  of  equity  will  relieve  against  the  effects  of  an  exc- 
eution  upon  the  partnership  effectSy  by  awarding  an  injunction,  and  di- 
recting an  account  to  be  taken  ;'on  the  principle^  that  the  interest  of 
each  partner,  in  partnership  effects,  is  only  what  remains  after  the 
partnership  accounts  are  settled.     JVate.  jL.  /*.  74  ( 1 0 1 .) 

20.  In  an  action  brought  by  one  paittier  (after  the  diisoTutiosi  of  the 
partnership)  another  may  be  called  as  a  witness'to  prove  the  debt  paid 
to  hita.     /'ea.  Ca.  X.  P.  2 ! . 

21.  It  is  iucumbetit  on  persons  dissoMng  a  {)aitnership  to  send 
notice  of  such  dissolution  to  all  the  persons  with  whom  they  had  deal- 
ings as  partners.  A  publication  !n  a  gatette  is  not  of  iV^^y* sufficient 
notice,  as  many  people  uevef  see  ofie.  Actnal  notice  iftust  be  brought 
home  to  the  creditor,  or  the  piEulners  "wtW  be  liable  to  the  action  of  a 
creditor  who  did  not  know  of  the  diiisi^lution.     Pea,  Ca,  MP,  \54. 

•  I6id.  42.       .  ' 

22.  But  a  notice  of  a  dissolutioa  of  a  partnership  published  in  a 
gazette,  is  sufficient  to  all  persons  who  have  bad  no  prevbus  dealings 
with  the  partnership.     2  Jithiis,  300. 

23.  InrA<?  course  fiftrade^  the  act  of  one  partner  .is  the 'act  of  the 
whole  ;  but  one  partner  cannot  bind  another  by  deed*,  7n  Term,  Iie/i» 
)^07,     1  JOaiL,  121.     2  Jo/m^.  2\  3.      \  ff.  k  M.  423. 

24.  A  debt  due  froiti  an  individual  partner  caiinot  be  set  og*  again^f* 
ai>ai*tnership  demand.     1  JVas/t,  79.     1  N^U^M,  176.  -S.  P, 


PAYMENT. 


1.  In  UVe  applrcation  of  payments,  it  is  td  be  observed,  that  he  who 
fiaija  monetj  has  the  first  right  to  direct  to  whaf  purpose  it  shall  be  ap- 
plied. But  if  the  per^n  fiaying'  tfic  money  does  not  at  the  time  direct 
to  what  demand  it  shall  be  applied,  the  receiver  may  apply  it  to  any  de- 
mand which  be  may  have  against  the  payer  in  his  own  right,  2  Sir. 
1 1 94.     Goddard  v.  Co:r.     Bull,  JV.  P.  1 74.     5  liefi.  1 1 7 • 

2.  But  if  the  creditor  have  claims  against  the  debtt>C)  as  executor  op 
admifiistratorj  and  also,  in  hia  own  rig/it,  and  th'e  debtor  make  pay- 
ments ^CTX^a/Zy  on  account,  no  part  of  them  canbe^pplied  to  discharge 
the  demand  against  the  debtor  as  executor  or  adminiatraiar  f  for  the 
Validity  of  the  demand  may  dbpentl  on  the  question  of  assets  and  the  . 

,  manner  of  administering  them.    Jbid.  . 

3.  When  one  is  to  pay  reflft  at  a  certalki  day>  he  has  all  that  day 
until  night  to  pay  it^  but  so  that  the  Receiver  may  see  to  count  it.  And 
when  a  person  appoints  no  filuce  o£/iaymeru  of  his  rent,  the  l«w  a»- 

5-3  , 
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points  it  to  be  upon  the  land  (at  the  most  notorious  place^  which  is  held 
to  be  the  front  door  of  the  dwelling  house.  €o.  Lit.  30K  b.)  If  amuv 
is  bound  in  an  obligation  to  pay  his  rent  tU  a  day^  he  must  se^  out  his 
landlord  to  pay  him.  JVood**^  Inat.  B.  2.  t.  8.  p.  187.  5  Beft.  114*. 
Co. /rfV.  205. a,     4Refi.7fl^73. 

4.  If  A  debtor  be  directed  by  his  creditor  to  remit  money  by  the 
post)  and  it  be  lost)  the .  creditor  must  bear  the  loss.  And  even  if 
the/e  be  no  direction,  where  the  money  is  receive  and  remitted  as 
agents  the  loss  will  fall  on  ihe  creditor.  (JHeake^§  C^.  Jf,  P.  67.)  But 
in  'these  cases  the  person  remitting  ought  to  use  due  eaution,  and  deli- 
ver the  letter  at  the  pott-office,  and  not  to  a  bell-man  in  the  street. 
Feake'e  Ca.  M  P.  186.       . 

5.  A  cannot,  by  the  vQiumary  payment  of  B's  d^t|  raise  an  as- 
sumpsit agamst  B.  But  if  it  b^  paid  by  request  or  on  contfiuimn^  it  is 
otherwise.    %  Term.  Be/t.  3\0, 

6.  Payment  to  an  attorney  at  Ihyr  is  good^  on  the  custom  of  the 
country,  particulariy  if  be  have  possession  of  the  specialty.  Uhder 
particular  circumsuncea  it  might  be  otherwise,  as  if  nouce  were  given- 
that  no  such  power  was  vested  in  the  a|torney.     I  M^aah,  10. 

.  7,«Tlke  feceip^  of  one  thipg  in  satisfactioQ  of  anothler  iiS  a  gcAld- 
paym^t  $  as  the  acc^ance  of  a  horse  in  lieu  of  a  sum  of  money ;  . 
ojr  of  a  bond^by.a»t>^rd  iiersoh  in  discharge  t)f  «  prior  dWigalion. 


.  PENlT^iNTIARY. 


THE  penitentiary  system  was  adopted  in  Virginia,Jiy  an  act  passed 
at  the  December  Session,  1796,  but  it  did  not  go  into  operation  till  the 
twenty-fifth  of  March,  1 800,  when  the  governorj  by  ph>clamation,  and 
in  pursuance  of  the  lasti#ection  of  the  original  act  (which  was  sus- 
.pended  till  the  buildingji  could  be  completed)  declared  the  law  to  be 
in  force.  In  order  to  exhibit  the  c^xanges  which  experience  has  sug- 
gested, the  original  and  subsequent  acts,  on  this  subject,  are' itlserted, 
to  which  notes  are-  annexed,  pbinting  out  th^  variations  which  have^ 
from  time  to  tiine,  b^ti  made. 
'  |C7*  It  must  aflbrd  jreal  pleasjure  to  the  friends  of  humanity  through- 
out the  wodd,  to  be  iolbrmed,  that  no  institution  was  ever  in  a  more 
pronperoos  «tate,  than  Oreiitinlleatiary  of  Virginia  at  present. 
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CHAP.  L 
(See  I  Rev.  Code,  ch.  200,  p.  355) 

.An  act  to  amend  the  penal  tav>9  of  tkU  commofiweaithj  fiasaed  December 
Jifieenthy  1796. 

Sect.  1 .  ^e  it  enacted,  that  no  crime  whatsoever,  committed  by  any 
free  person  against  this  com^nontvtaUh  (except  murder  of  the  first  de* 
gree)  shall  be  punished  with  death  -within  the  same,  (a.)  ' 
'  Sect.  3.  And  whereas  the  several  offences,  which  are  included  tin- 
der the  general  denomination  of  murder,  differ  so  greatly  from  each 
other  in  the  degree  of  their  attrodousness,  that  it  is  unjust  to  involve 
them  in  the  same  punishment.  B^  it  further  enacted,  that  all  murder 
which  shall  be  perpetrated  by  means  of  poison,  or  by  lying  in  wait,  or 
by  any  other  Mnd  of  wilful,  defiberate,  and  premeditated  killing,  or 
which  shall  be  committed  in  the  perpetration,  or  attempt  to  perpetrate, 
any  arson,  rape,  robbery,  or  burglary,  shall  he  deemed  murder  of  the 
first  degree ;  and  all  other  kinds  of  murder  shall  be  (deemed  murder  of 
the  second  degree ;  (b)  and  the  jury  before- whom  any  person  indicted 
for  murder  shall  be  tried  shall)  if  they  find  such  person  guilty  there- 

'  of,  ascertain  in  their  verdict,  whether  it'be  mitrdwr  in  the  first  or  se- 
cond degree ;  but  if  such  person  shall  be  convicted  by  confession,  the 
court  shall  proceed  by  eitaiQination  of  witneMea  to  determine  the  de- 

'  gree  of  the  crimen  and  to  give  sentence  accordingly. 

Sect.  3.  And  be  it  further  enacted,  that  every  person  liable  to  be  pro- 
secuted for  petit  treason,  shall  in&ture  be  indicted,  proceeded  againsti 
and  punished,  as  is  directed  in-other  kinds  0r  murder. 

Sect.  4.  Every  person  duly  convicted  of  the  crime  of  high  trea- 
son, (c)  shall  be  sentenced  to  undergo  a  confinement  in  the  jail  and 
penitentiary  housc^  herein  after  mentioned,  for  a  period  not  less  than 
six  nor  more  than  twelve  years,  and  shall  be  kept  therein  at  hard  la- 
bour or  in  solitude,  and  shall  in  all  things  be  treated  and  dealt  with 
as  is  herehi  after  directed.  Every  person  duly  convicted  of  the  crime 
of  arson,  (d)  or  as  being  an  accessory  thereto,  shall  be  sentenced  to 
undergo  a^imilar  confinement  for  a  period  not  less  than  five,  nor  more 
than  twelve  yearsi  under  the  same  conditions  as  are  herein  after  di-  - 
rected.  Every  person  duly  convicted  of  the  crime  of  rape,  or  as  being 
accessory  thereto  before  the  fact,  shall  be  sentenced  to  undergo  a  simi- 
lar confinement,  for  a  period  of  time  not  less  than  ten  years,  nor  more 
tlian  twenty-one  year%  under  the  same  conditions  as  are  herein  after 
directed.  Every  person  duly  convicted  of  the  crime  of  murder,  in  the 
second  degree,  ; *^11  be  sentenced  to  undergo  a  similar  confinement 
fot  a  period  not  less  than  five  years,  nor  more  tiian  eighteen  years,  un- 
der the  same  conditions  as  are  herein  after  directed. 


(a)  The  pwiidinwnt  of  Jeftthhuiiaee  been  extended  to  hishtreMan,%faetof  180S  (teeSi?rr. 
\  p.i6.teet.f.^rtach.«.)tolituaftbttnuiigma«nra,  byaetal'  1804  (/6JcLp.80^  Kct.  l,pmu 
lo.^apa  to  anon,  bv  die  tost  sientianedaet.    iNd^aeet.'d. 

Mulder m thefim wA leeonddesreei fartbei defined, bf ux of iMa.    See Silev. C«d^, eh, ifl. 


B.l«,ieet.l.  A««<'Cb.O. 

^     (e)HigbtrrMOAttn 

M)  Anon,  bjreccor 

^tnC  n*^  OOStlliCBIC&l  JD  fl . ,  _     _  _  _ 

but  it  jft  avMT  pqnMteble  witK  dtttb.    .^c  nocr  (^)  to  tect.  l. 


(c)  HigbtrrMonifnowpuniiluiblewitbdcMb.   See  note  M  to  aect.  1. 

(d)  Anon,  \gf  ect  of  I8O8  (2  ikv.  redr,  ch.  4 1,  teet.  I ,  p.  70.  pwu  cb.  9.)  ww  dectared  tn.be  punkb- 
nUe  \n  conflnenent  in  ffae  penitent'mrs  fiir  a  tmn  not  bws  than  f<'n,  nor  more  than  fweivy-vne  yean; 
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Sect.  5,  Every  person  convicted  of  robbery  (e)  or  burglarji'Ct)  or 
as  accessory  thereto  before  riie  fact,  ^hiall  restore  the  thin^  tolbi^  or 
jtaken,  to  t}ie  owner  or  owners  thereof,  pr  shall  pay  to  lum,  ier  or 
jthem,  the  full  value  thereof,  and  be  9entence<i|  to  undergo  a  $imlar 
ponfinement,  for  a  period  not  less  than  three,  nor  more  than  ten  yeuis, 
under  the  same  conditions  as  are  herein  after  directed.  ^ 

Sect.  6.  Every  person  convicted  of  hbrse  stealing  (e)  or  as  accessory 
^^hereto before  the  fact,  shall. restore  the  hprse,  mare,  or  gelding  stolen,  ,  , 
to  the  owner  or  owners  thereof,  or  ahall  pay  to  I)im,  iier,  or  them>^hc 
full  value  thereof,  and  also  undergo  a  similar  confinement,  for  a  period 
not  less  than  two  nor  more  thap  s^ven  years,  under  the  same  condl* 
tions  as  arc  herein  after  directed.  Eycty  person  convicted  of  simplp 
larceny  to  the  yalu^  of  four  dollars  and  upwards,  pr  as  accessoi7  there- 
'to  befpre  the  fact,  shall  restore  the  goods  or  chattels  so  stolen  to  the 
right  owner  or  owners  thereof,  or  shall  pay  to  him,  her  or  them,  the 
lull  value  thereof,  or  so  much  thereof  as  shall  not  be  restored;  and 
moreoveri  shall  undergo  a  similar  confinement,  for  a  period  not  less 
than  one,  nor  more  than  three  yearsj  under  the  same  conditions  £ur 
are  herein  after  directed. 

Sect.  7.  If  any  person  shall  felonioiis}y  take,  steal,  and  carry  away, 
^ny  goods  or  chattels  under  the  value  of  four  dollars,  the  same  order 
and  course  of  trial  shall  be  had  and  observed  as  for  other  simple  lar- 
cenies, and  he,  she,  or  they,  being  theceof  le^^lly  convicted,  shall  be 
deemed  guilty  of  petty  larceriy  (f)  and  shall  restore  tlie  goods  ami 
chattels  so  stolen,  or  pay  the  full  value  thereof  tontUe  owner  or  owners 
thereof,  and  be  further  sepienced  to  undergo  a  siquilar  confinement, 
for  a  period  not  less  than  six  n^ontlis,  nor  more  than  one  year,*  under 
the  same  conditions  s^^  are  herein  after  expresapd.  * 

Sect.  <6.  Robbery  or  larceny*  of  obligaVious  or  bonds,  biUs  obligatory, 
bills  of  exchange,  promissory  notes  for  the  payment  of  money,  lotte- 
ry tickets,  paper  trills  of  credit,  certificates  granted  by  or  under  the 
authority  of  this  commonwealth,  or  of  the  United  States,  or  any  of 
them,  shall' be  punished  in  the  same  manner  as  robbery  or  larceny  of 
goods  and  chattels. 

Sect.  9,  E^iery  person  who  shall  be  convicted  of  having  fclsely 
forged  and  counterfeited  any  gold  or  silver  coin,  which  now  is,  or 
jiereafter  shall  be  passinj*;  or  ip  circulation  within  this  state,  or  of  hat*  ■ 
ing  falsehr  uttgred,  paid,  or  tendered  in  payment,  any  such  coiuner* 
feit  and  forged  coin,  knowing  the  same  to  be  forged  and  counterfci8» 
or  having  aidfd,  abetted,  or  commanded  the  perpetration  of  either  of 
the  said  crimes,  or  shall  be  concerned  in  print|ng,  signing,  oi!  passing 
any  counterfeit  notes  of  the  banks  of  Alexandria  or  the  Unit^cJ  States,  . 
(g)  knowing  them  to  be  such,  or  altering  any  genuine  pote^  of  either 

(e)  Robbnr,  liui^bn^*.  and  horst  stealing;,  are  now  punkluiUe  br  cnnflQcmtnt  in  tlie  pcniteatian-, 
ibr  a  term  not  leM  than  jive  nor  nione  t^n  ten  yeara.  Seo  act  of  1801,  2  Btv.  <:otk,  ch.  41,  teci.  i. 
|>.  70.  post,  ch.  9,  '  »  > 

(f )  Pmona  guilty-  of  petty  larreny  are  now  to  be  tried  in  the  comity  eonrts.  See  act  of  1303  ^  Rev. 
Ctde,  ch.  41,  luct .  4,  p.  70.  pogt.  ch.  5.)  which,  as  to  the  HHnle  of  trial;  refers  lo  act  of  180*  (2  A  r.  r***-, 
eh.  81,  lecl.  3,  4,  p.  24.  poti.  ch.  7.)  and  on  conviction  diall  be  pmiialu^  uiih nripea,  not  U»*  than  *n 
nor  more  th';»n /orfy,  orJn  couftmincnt  in  the  ijenitemfarj' for  not  leu  than  cir/tfeen  immih^  at  the 
dvicretion  of  the  juuy.  .  S  iirr.  Cof/e,  ch.  4i,  jwi.  4,  p.  76. 

,•    •  Aj  to  robbery  or  larceny  of  Intik  or  post  noic«,  see  2  Ri-v.  Caic.  ch.  Pi,  «eet.  3,  p  llS, 

ivO  As  lo  counterfi-iting  notH  oWin  bank  of  Vimuia,  «ce  art  of  1804.  S  Re»,  Code,  ch.  85.  sect. 
f .  «,  p.  80.  /jof.  ch.  10.  . 

For  the  ofivnv^  of  ob(nininp  notes  or  money  fmm  the  honk  of  Virjinh,  by  meons  of  a  foireil 
check  or  onli-r,  or  of  connterfciihiff  iIjc  aeal  of  the  bauk,  or  of  theft  or  rubbery  to  Ijiuik  uutea.  iiee  act 
of  ISQg,  2  linu  CvUr,  ch.  WJ,  ^.  ^18.  frnt.  ch.  U. 
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^f  the  said  bantsa^  shall  be  sentenced  to  undergo  a  confinement  in  the 
jail  and  penitentiary  house,  herein  after  mentioned,  not  less  than  four 
nor  more  than  iifteeo  years,  and  shall  be  kept,  treated,  and  dealt  >vith 
in  manner  herein  after  directed,  and  shall  alao  pay  such  fine  as,lho 
court  shall  adjudge,  not  exceeding  one  thousand  dollars. 

Sect.  10.  Whosoever,  on  purpose  and  of  malice  aforethought,  by 
lying  in  wait,  shall  unlawfully  cut  out  or  disable  the  tongue,  put  out 
an  eye,  slit  the  nose,  cut  off  the  nose,  ear,  or  lip,  or  cut  off  or  dis- 
able any  limb  or  member  of  ainother,  with  intention  in  so  doing  to 
maim  or  disfigure  such  person,  or  shall  voluntarily,  maliciously,  and 
of  pur|x>sei  pull  or  put  out  an  eye  while  fighting  or  otherwise,  every 
such  offender,  his  or  her  aiders,  abettors,  and  couni&ellors,  shall  be  sen,- 
tenced  to  undergo  a  confinement  in  the  said  jail  and  penitentiary  house, 
for  any  time  not  less  tlian  two  nor  more  than  ten  years,  and  shall  be 
kept,  treated,  and  dealt  with,  in  manner  herein  after  mentioned  ;  and 
shall  also  pay  a  fine,  not  exceeding  one  thousand  dollars,  three-fourths 
whereof  shall  be  for  the  use  of  the  party  grieved-* 

Sect.  1 1 .  Whosoever  shall  be  convicted  of  any  voluntary  manslaugh- 
ter shall  be  sentenced  to  gndergo  an  imprisonment,  at  hard  labour, 
and  solitary  confinement,  in  the  said  jail  and  penitentiary  house,  for 
any  time  not  less  than  two  nor  more  than  ten  years,  and  to  give  secu- 
rity for  his  or  her  good  behaviour  during  life,  or  for  any  less  time,  ac- 
cording to  the  nature  and  enormity  of  the  offence ;  and  fiar  the  second 
offence  shall  be  sentenced  to  undergo  an  imprisonment,  at  hard  labour 
and  solitary  confinement,  in  the  said  jail  and  penitentiary  house,  for 
any  time  not  less  than  six  nor  more  than  fourteen  years. 

Sect.  12,  Wheresoever  any  person  shall  be  charged  with  involun- 
tary manslaughter,  happening  in  consequence  of  an  unlawful  act,  it 
^hall  and  may  be  b^wful  for  the  attorney  general)  or  other  person  pro- 
secuting the  pleas  of  the  commonwealth,  with  the  leave  of  the  court, 
to  wave  the  felony,  and  to  proceed  against  and  charge  such  person 
with  a  misdemeanor,  and  to  give  in  evidence  any  act  or  acts  of  man- 
slaughter ;  and  such  person  or  persons^  on  conviction,  shall  be  fined 
or  imprisoned,  as  in  cases  of  misdemeanor ;  or  the  said  attorney  gene-  " 
ral,  or  other  person  prosecuting  the  pleas  of  the  commonwealth,  may 
charge  both  offences  in  the  same  indictment,  in  which  case,  the-  jury 
may  acquit  the  party  of  one,  and  find  him  or  her  guilty  of  the  other 
charge. 

Sect.  13.  All  claims  to  dispensation  from  punishment,  by  benefit  of 
■i:Iergy,  shall  be  and  are  hereby  for  ever  abolished  ;  and  every  person 
convicted  of  any  felony  heretofore  deemed  clergyable,  shall  undergo 
an  imprisonment  at  hard  labour  and  solitary  confinement  in  the  said 
jail  and  pefio^ntiary  house,  for  any  time  not  less  than  six  months,  and 
not  more^^n  two  years,  and  shall  be  treated  and  dealt  with  as  is  di- 
rected hereafter,  except  in  those  cases  where  some  other  specific  pe* 
nalty  is  prescribed  by  this  act.t 

Sect.  14. .  Every  person  convicted  of  miurder  of  the  first  degree,  hh 
or  her  aiders,  abettors,  and  counsellors,  shall  suffer  death  by  hanging 
by  the  neck. 


*  See  title  Mmming,  ivhen  all  the  lavi  od  tins  ^^jert  are  eolfetted. 
t  See  title  Cier^nf  Ibcne/H  •/,} 
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Sect.  1 5.  The  jury  before  whom  any  offender  may  be  tiled  shall 
decide  upon,  and  in  their  verdict  asceitaiii  the  time  within  the  re- 
spective periods  prescribed*  during  which  such  offenders  shall  undergo 
couBnement  in  the  jail  and  penitentiary  house^  herein  after  memionedf 
according  to  the  directions  of  this  act. 

Sect.  16.  Every  other  felony,  misdemeanor,  or  offence  whatsoever, 
not  provided  fur  by  this  act,  may  and  shall  be  punished  as  hereto- 
fore, (h) 

Sect.  17.  The  executive  of  this  commonwealth  are  hereby  request* 
ed,  as  soon  as  may  l>e,  to  cause  as  much  land,  in  or  near  the  city  of 
Richmond,  to  be  purchased  for  the  use  of  the  commonwealth,  as  will 
be  sufficient  for  the  building  of  a  jail  and  penitentiary  house,  which 
shall  be  constructed  of  brick  or  stone,  upon  such  plan  as  will  best  pre* 
vent  danger  from  fire,  and  sufficient  to  contain,  with  convenience,  two 
hundred  convicts  at  least,  with  a  yard  sufficiently  capacious  adjoining 
thereto,  for  the  said  convicts  occasionally  to  walk  about  and  labour  ia^ 
which  said  yard  shall  be  surrounded  by  walls  of  such  height,  as,  with- 
out unnecessary  exclusion  of  air,  will  be  sufficient  to  prevent  the  es«> 
cape  of  the  piisoners. 

Sect.  18.  The  executive  are  hereby  also  requested  to  cause  a  suitable 
number  of  cells  to  be  constructed  in  the  yard  of  the  said  jail,  each  of 
which  cells  shall  be  six  feet  in  width,  eight  feet  in  length,  and  nine  feet 
in  height,  and  shall  be  constructed  of  brick  or  stone,  upon  such  plan 
as  will  best  prevent  danger  from  fire,  and  the  said  cells  shall  be  sepa» 
rated  from  the  common  yard,  by  walls  of  such  height,  as,  without  un- 
necessary excltision  of  air  and  Kghi,  will  prevent  ail  external  comjnu- 
nication,  for  the  purpose  of  confining  therein  the  offenders  who  may 
be  sentenced  to  solitary  confinement  by  virtue  of  this  act. 

Sect.  1 9.  And  for  the  purpose  of  defraying  the  expence  of  purchas- 
ing such  land)  and  of  erecting  such  jail,  cells  and  walls,  th«  governor^ 
by  and  with  the  advice  of  council,  shall  be,  and  is  hereby  autliorised, 
from  time  to  time,  to  dp^^  fi^m  the  treasury  a  sum,  not  exceeding 
thirty  thousand  dollars,  to  be  paid  out  of  any  monies  which  may  be  in 
the  treasury  unappropriated  to  other  purposes,  and  shall  from  time  to 
to  time  cause  to  be  laid  before  the  General  Assembly  an  account  of 
the  expenditure  of  the  same. 

Sect.  20.  The  said  jail  and  cells  shall  be  appropriated  to  tke  pUT' 
pose  of  confining  such  males  and  females  as  shall  have  been  convicted 
of  the  offences  above  enumerated,  as  punishable  with  imprisonment 
and  labour,  but  the  males  and  females  are  hereby  required  to  be  kta^ 
separate  and  apart  from  each  other ;  and  all  the  prisoners  shall  be  sob- 
ject  to  the  visitation  and  superintendance  of  the  inspectors  (i)  herein 
after  appointed.  'JoU. 

Sect.  31.  Every  person  convicted  in  any  district  court  m  this  stftte, 
of  any  crime  (except  murder  of  the  first  degree)  herein  before  speel- 
Red,  shall,  as  soon  as  possible  after  copviction,  be  safely  removed  and 
conveyed  by  the  sheriff  of  the  eousity  or  sergeant  of  the  corporation  . 
in  which  the  crime  or  offence  shall  have  been  committed,  and  at  the 

(h)  By  BCt  of  17Q9  (1  Rev.  Ct4t^  p.  402.  M.  ch.  S.)  kH  offeiMM  ntft  witJim  the  benefit  of  clergy, 
and  un|»rovidt!d  for  by  tins  act,  are  punishable  by  eonfuieDient  in  the  penitenti«i7i  for  a  terpa  not  feai 
than  one  nor  more  dian  fen  vean. 

(i)  By  act  of  IS06  (s  Rtv.'CtdOf  ch.  Ill, ».  140.  post.  ch.  12.)  the  boaiddtiospectoor  is  aboKriKd^aod 
the  puwen  vested  la  (hem  traosfentd  to  the  executive. 
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ezpence  ef  thie  commonwealth,  to  the  said  jail  and  penitentiary  house^ 
(k)  and  therein  he  kept  during  the  term  of  their  confinement,  in  the 
mamner  and  on  the  terms  herein  after  mentioned.  And  every  sheriiT 
or  sergeant,  who  shall  neglect  to  remove  and  safely  deliver  at  the  jail 
aforesaid  sqch  convict,  shall  forfeit  and  pay  the  sum  of  one  hundred 
^oUars^  to  be  recovered  in  any  court  of  record,  and  applied,  one  half  to 
the  use  of  the  county  or  corporation  where  the  offence  was  committed^ 
the  other  to  such  person  as  shall  sue  for  the  same. 

Sect.  2-2.  Every  person  convicted  of  any  of  the  crimes  aforesaid,  and 
who  shall  be.  confined  in  the  jail  and  penitemiary  house  aforesaid,  shall 
be  placed  and  kept  In  Hie  solitary  cells  thereof,  on  low  and  coarse  diet, 
for  such  part  or  pog^on  of  the  term  of  his  or  her  imprisonment,  as  the 
court  in  their  sentence  shall  direct  and  appoint :  Provided,  that  it  be 
not  more  than  one  half,  nor  less  than  one  twelfth  part  thereof;  and  that 
the  inspectors  (1)  of  the  said  jail  shall  have  power  to  direct  the  inflic- 
tion of  the  said  solitary  confinement,  at  such  intervals,  and  in  such 
manner,  as  they  shall  judge  best. 

Sect.  23.  And  whereas  it  is  of  importance  that  the  nature  of  the 
offence^  and  the  fornter  conduct  and  character  of  the  convicts  should 
be  known  by  the  said  inspectors  (1)  Be  it  further  enacted,  that  when- 
soever  any  person  shall  be  convictedof  any  crime,  which  now  is  capital, 
or  a  felony  of  delith,  the  court,  before  whom  such  conviction  is  had, 
shall,  before  their  adjournment  to  another  term,  make  and  cause  to  be 
transmitted  to  the  said  inspectors  a  report,  or  short  account  of  the  cir- 
cumstances attending  the  crime  committed  by  such  convict,  particu- 
larly such  as  tend  to  aggravate  or  extenuate  the  same,  and  also  what 
eharacier  the  said  convict  appeared  on  the  trial  to  sustain,  and  whether 
he  had  any  time  before  been  convicted  of  any  felony  or  other  infamous^ 
crioie ;  which  report  the  said  inspectors  shall  cause  to  be  entered  in 
books  or  registers  to  be  provided  for  that  purpose. 

Sect»  24.  If  any  person  convicted  of  any  crime,  which  now  is  capi- 
tali  or  a'felony  of  death  without  benefit  of  clergy,  shall  commit  any 
auch  offence  a  second  time,  and  be  thereof  legally  convicted,  he  or  she 
shall  be  sentenced  to  undergo  an  imprisonment  in  tlie  said  jail  and 
penitentiary  house,  at  hard  labour,  during  life,  and  shall  be  confined  in 
the-said  solitary  cells,  at  such  times  and  in  such  manner  as  the  inspiec- 
tors  shall  direct ;  and  if  any  person  sentenced  to  hard  labour  and  soli- 
tary confinement,  by  virtue  of  this  act,  shall  escape,  or  be  pardoned, 
and  after  his  or  her  escape  or  pardon  shall  be  guilty  of  any  such  offence 
aMow  is-capital,  or  felony  of  death  without  benefit  of  clergy,  such  per- 
aon  shall  be  sentenced  to  undergo  an  imprisonment  for  the  term  of 
twenty.five  years,  and  shall  be  confined  in  the  solitary  cells  aforesaid^ 
at  the  discretion  of  the  said  inspectors. 

Sect.  25.  If  any  person  after  this  act  shall,  by  proclamation  of  the 
-governor,  as  herein  after  mentioned,*  be  declared  in  force,  be  convict- 
ed of  any  crimei  committed  before  the  said  day,  he  or  she  shall  be  sen- 
tenced to  undergo  such  pains  and  punishment,*a8  by  the  laws  now  in 
force  are  prescribed  and  directed,  unless  such  convict  shall  openly 

(k)  Tvriha  refSukUaou  OfHicernine  tlie  convennce  of  priwilen  to  die  peuitendirr,  bv  set  of 
1800.  (1  JUo.  Ctde,  p.  410.  post.  cb.  3.;  Ite  connet  may  Se  coiiTeyed  hf  Mwh  ih«iflrai  tne  eoqrt 
joatr  tkink  proper.    INtL  lect.  8* 

•  See  iMCe(y)toiectioa45,  uto  the  time  when  tbiamweBtintoopentioiL^l^l^e^  byLjOOQlC 
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]>ray  the  court,  befoi^  whom  such  cot^viction  sh^ll  be  had,  that  seft*^ 
iciice  may  be  pronounced  agreeably  to  the  provisions  of  this  act  for 
the  like  offence;  in  which  case  the  said  court  shail  comply  with  the 
said  prayer,  and  pass  such  sentence  on  such  convict,  as  they  would 
have  passed,  had  the  said  offence  been  committed  subsequent  to  the 
said  day.  • 

Sect.  26.  No  person  indicted  (or  any  crithe,  the  punishment  where- 
of is  altered  by  tliis  act,  shall  lose  any  peremptory  challenge,  to 
which  he  or  she  Would  have  been  entitled^  liad  this  act  not  been  passed; 
uor  be  liable  to  be  tried  in  any  other  courts  than  those  in  which  they 
now  are  or  may  be  tried  for  t^e  same  offences. 

Sect.  27.  In  order  to  prevent  the  kitroduction  o^ contagious  disoi*- 
ders,  every  person  wlio  shall  be  oVdered  to  hard  labour  in  the  said  jail 
shall  be  separately  lodged,  washed  and  cleaned  ;  and  shall  continue  in 
such  separate  lodging,  until  it  shall  be  certified  by  some  physician, 
that  he  or  she  is  fit  to  be  received  among  the  other  prisoners,  and  the 
clothe^  id  which  such  person  shall  then  be  clothed  shall  either  be 
burnt,  !or,  at  the  discretion  of  two  of  the  said  inspectors  (1}  be  baked, 
fumigated,  or  carefully  laid  by,  until  the  expiration  of  the  term  for 
which  such  offender  shall  be  sentenced  to  hard  labour,  to  be  then  re- 
turned to  him  or  her. 

Sect.  28.  All  such  convicts  shall,  at  the  public  expence,  during  the 
term  of  their  confinement^  be  clothed  hi  habits  of  coarse  materials^ 
uniform  in  colour  and  make,  and  distinguishing  them  from  the  go6d 
citizens  of  this  commonwealth  ;  and  tlie'males  shall  have  their  heads 
and  beards  close  shaven,  at  least  once  in  every  week,  and  aH  such  of- 
fenders shall,  during  the  said  term*  be  sustained  upon  bread,  Indian 
ineal,  or  other  inferior  food,  at  the  discretion  of  the  said  hispectors,  0) 
and  shall  be  allowed  two  meals  of  coarse  meat  in  each  week,  and  shall 
be  kept,  as  far  as  may  be  consistent  with  their  sex,  age,  heahh,  and 
ability,  to  labour  of  the  hardest  and  most  servile  kind,  in  which  the 
work  is  least  liable  to  be  spoiled  by  ignorairce,  neglect,  or  obstinacy, 
and  where  the  materials  are  not  easily  embezzled  or  destroyed ;  and 
if  the  work  to  be  perfonned  is  of  such  a  nature  as  may  require  pre- 
vious instruciion,  proper  persons  foi*  that  pui*po8c,  to  \vhom  a  suit- 
able allowance  shall  be  made,  shall  be  provided,  by  oi*der  of  any  two 
of  tile  inspectors  (1)  hereafter  named  ;  during  which  labour  the  said 
offenders  shall  be  kept  sej>arale  and  apart  from  each  other,  if  the  na- 
ture of  their  several  employments  will  admit  thereof,  and  where  the 
nature  of  such  employment  requires  two  or  more  to  work  together,  t|| 
keeper  of  the  said  jail,  or  one  of  his  deputies,  shall,  if  pos^le,  be 
constantly  present.* 

Sect.  29.  Such  offenders,  unless  prevented  by  ill  health,  shall  be 
employed  in  work  every  day  in  the  year,  except  Sundays,  and  such 
days  when  they  shall  be  confined  in  the  solitary  cells ;  and  the  liours 
of  work  in  each  day  «hall  be  as  many  as  the  season  of  the  year,  with 
an  interval  of  half  an  hour  for  brcakfast«  and  an  hour  for  dinner,  will 
])ermit,  but  not  exceeding  eight  houra  in  the  months  of  November^ 
December,  and  January  ;  nine  hours  in  the  months  of  February  and 


0)  Se«  note  rO  to  s€«t.  20. 

*  S6c  Jttt^  and  RegulaHonSf  18, 19,  fts  to  toe  food  mA  tiumpbt  of  the  )>rUonen. 
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October,  ^d  ten  htwirs  m  the  rest  of  the  year ;  and  when  such  hours 
of  work  m  past,  the  ^v^orking  *  tools,  Impfements  and  materials,  or 
siich  of  them,  as  win  admit 'or  dail^  removal,  shall  be  removed  to 
places  proper  for  their  safe  custody^  until  the  hour  of  labour  shall 
return.         ,      -  • 

Sect.  30.  The  keeper  of-  thQ.9aid  jail  shall,  from  time  to  time,  with 
the  approbation  of 'any  two  of  the  inspectors  (m)  herein  after  men« 
tiqned,  provide  a  sufficient  quantity  of » stock  and  materials,  working 
tools  and  implements  for  such  60*ende^,  for  the  expcnce  of  which  the       , 
sidd  inspectors,  or  any  two  of  ^hem,  shall  be*  and  they  are  hereby  au« 
thorised  to  draw  orders,  lo  be  countersigned  by  the  auditQU>f  public 
,  accounts,  on  the  treasurer  of.  this  commonwealth^  if  nejT shall  be^ 
specifying  in  such  orders  the  quantity  and  n^tni'e  of  the  ntaterialsy 
tools,  or  implements  Wanted,  wh^ph  order  Uiie  said  treasurer  is  hereby 
required  to  discharge,  out  of  any  money  which  may  be  at  the  time  itt- 
the  treasury  \  for  which  materi{tls>  tools,  and  implements,  when  re- 
ceived, the  said  keeper  shall' be  accountable;  and  the  said  keeper 
shall,  with  the  approbation  oT  any  two  of  the  said  inspectors,  have 
power  to  make  contracts  with 'any  person  whatever,  for  the  clothing,- 
diet,  and  all  other  necessaj-ies,  foi£  the  maintenance  and  support  of  such 
convicts,  and  for  the  implements  and  materials  of  any  kind  of  manu-  ^^ 
facture^  trade  or  labour,  ih  which  such  convicts  shall  be  employed) 
and  for  the  sale  of  such  goods,  W^res  and  merchandises,  as  shall  be 
there  wrought  and  manufactured ;  and  the  said  keeper  shall  caus^  all 
accounts  <;oncenilng  the  noaintenance  of  sudb  convicts  and  other  pri- 
soners to  be  entered  regularly  in  a  book  or  books,  to  be  kept  for  that 
purpose,  and  shall  also  keep  separate  accounts  df  the  stock  and  mate- 
rials so  wrought,  manufactured,  sold  and  disp^ed  gfy  and  the  monies 
ipr  which-  the  same  shall  \fG  soldi  and  when  ^Id,  and  to  whom,  in 
books  to  be  provided  for  those  puiposes }  all  which  books  and  accounts 
shall  be  at  ^1  times  open  for  the  examinatipn  of  the  said  uispectors, 
and  shall  be  regularly  laid  before  them  at  their  quarterly  or  other 
meetings,  as  herein  after  is  directed,  for  their  approbation  and  allow* 
ance. 

Sect.  3 1 .  If  the. said  inspectors,  (n)  at  their  quarterly  or  other  meet' 
ings,  shall  suspect  any  fraudulent  or  improper  chaises,  or  any  omission 
in^any  such  accounts,  they  may  esj^amine,  upon  oath  or  affirmation,  the 
^d  keeper  or  any  oJF  his  deputies,  servants  or  assistants,  or  any  per- 
son of  whom  any  necessaries,  stock,  materials  or  other  things,  have 
.  been  purchased  for  the  use  of  the  said  jail,  or  any  persons  to  whom 
any  stock  or  materials  wrought  or  manufactured  therein  have  been 
sold,'  or  any  of  the  offenders  confined  in  such  jail,  or  any  other  per- 
son or  persons^  concerning  any  of  the  articles  contained  in  such  ac- 
counts, or  any  omission  thereout)  and  in  case  any  fraud  shall  appear  in 
such  accounts,  the  particulars  thereof  shall  be  reported  by  the  said 
inspectors,  to  the  mayor  of  the  city  of  Richmond,  for  the  purposes 
herein  after  mentioned. 

(m)  Tbe  powers,  by  tfaii  section  vested  in  the  impeetors,  hflTing  heen  expressir  tmnferred  to  thi; 
executive,  bv  ea  of  1806,  (2  Jtev,  Code^  ch.  Ill,  p.  lift,  ptt,  eh.  la.)  BT«n  edvice  of  council,  oT the 
thnrty-fint  of  January.  1807,  an  ^gcnt  hu  been  auMMiited.  to  reside  in  the  city  of  Riefamond,  whetc 
dutv'  it  is  to  purchaie  all  the  raw  laateiials  necesMiy  Jbrihe  use  of  the  penitentianr. 

0»)  See  note  CO  to  sect.  .80. 
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Sect.  52.  Iir  order  taeocourage  indastry  as  an  etidence  oTrdbrma* 
tioiiy  separate  accounts  (o)  shaH-  be  opened  in  the  said'  b&ks  for  all . 
convicts  setHenced  to  hard  labour  for  she  months  and  upwards,  in  wtdch 
such  convicts  shaH  be  charged  with  the  expencesof  clothing  and  sub- 
sistence, and  such  pro|)ortionaUe  pa'vt  of  the  expences  of  the  raw  ma- 
terials upon  whicb.they  tflhall  be.  empl^yed^  as  the  inspectors  at  their 
quarterly  or  other  meetings  shall  think  just,  and  shall  be  credited  With 
the  sum  or  sums  from  time  to  time  recptved  by  reason  of  their  labour, 
and  if  the  same  shall  be  found  to  exceed  the  said  expence?,  the  said 
excess  shall  be  laid  out  In  decent  raiment  for  such  convicts  at  their 
discharg^or  otherwise  applied  t«  their  use  and  benefit,  as  the  said 
inspectors  fhail  upob  such  occasions  direct;  a^d  if  such  offender,  at 
the  end  or  other  determination  of  his  term  of  ponfinement,  shall  labour 
under  any  acute  cr  dangeqpus  distemper,  he  shall  not  be  dischargedy 
unless  at  his  own  reque&t,  itntil  he  can  be  safely  discharged. 

Sect.  33.  No  person  whatever,  except  the  keeper,  his  deputies,  ser- 
vants or  assistants,  the  said  inspectors,  oAicers  and  ministers  of  justice, 
ministers  of  the  gospel,  or  persona  producing  a  written  license,  aagn* 
ed  by  two. of  the  said  inspectors,  (p)  shall  be  permitted  to  enter  within 
the  walls  where  such  offenders  8hail4)e  confined ;  and  the  doors  of  all 
the  lodging  rooms  and  cells  in  the  said  jail  shall  b^  locked,  and  all  light 
therein  extinguished^  at  the  hour  of  nine^  and  one  or  more  watchmen 
shall  patrole  the  said  jail  at  ]east'tWice  in  every  hour  from' that  time  . 
until  the  remm  of  the^me  of  labour  in  the  lAonung  of  the  next  day. 

Sect.  34.  The  Walls  of  the  cells  aod  apartments  in  the  said  jail  shall 
be  whitewashed  with  lime  fdid  water,  at  least  twice  in  every  year^  and 
the  floors  of  the  said  c^Us  and  apartments  shall  be  washed  once  every 
week,  or  oftener,  if  the  said  inspeetors  shall  so  direct,  by  one' or  more 
of  the  said' prisoners  in  rotatioh,  who,  at  th€i  discretion  of  the  said  keep- 
er, shall  have  an  extra  allowance  of  diet  for  so  doing ;  and  the  said  pri- 
soners shall  be  allowed  to  w.alk  and  air  thei^iselvesfor  sucli  stated  time 
as  their  health  may  require,  and  the  said  keeper  shall  permit ;  and 
if  proper  employment  can  be  found,  such  prisoners  may  also  be  per- 
mitted, with  the  approbation  of  two  of  the  said  inspectors  (q)  to  work 
in  the  yard,  provided  such  airing  and  working  in  the  yard  be  in  the 
presence  or  within  the  vi^w  of  the  said  keeper,  or  his  deputies  or  as- 
sistants. 

Sect.  35.  One  or  more  of  the  apartments  in  the  second  story  of  tly 
said  j^il,  and  at  the  extreme  end  of  the  west  wing,  shall  be  fitted  up 
us  an  infirmary,  and  in  case  askj  such,  offender,  being  sick,  shaH,  opon. 
examination  of  a  pliysician,  be  found  to  require  it,  he  or  she  shall  be 
removed  to  the  infirmary,  and  his  or  her  name  shall  be  entered  in  a 
book  to  be  kept  for  that  purpose,  and  when  such  physician  shall  re- 
port to  the  said  keeper  that  such  offender  is  in  a  proper  condition  to 
quit  the  infirmary,  and  return  to  his  or  her  employment,  such  report 
shall  be  entered  by  the  said  keeper,  in  a  book  to  be  kept  for  that  pur* 


-^?>  8jl™"«'»  of  thn  •«  w  directi  diat  teMnte  MeonaK  ifa«0  be  kept  bolveen  e» 

»wl  praboen,  was  repoJed  by  act  of  1803  (2  Mev.  r«dlB,Gh.  41,seet.  3,  p.  TO.iMKcbaB.  9)  and  tbe 
spcQton  (now  tbe  execvm^iMjr^liow  a  pnwnerv  on  h»  dncharp^  a  lum  not  eaceo&ff  thirty  doBan. 

(p)  Under  tbe  vemrral  Miwen  vested  in  the  gowmar  and  eoan«l,  by  tbe  act  oHSoea  Mev-  Ctde,  ch. 
Ii4,i> j4Q.Mif  eh.  12)  tbeeseoative,  Iqr  ndviees  oreouadi  of  the  S3d  and  31at  of  Janmiy,  1B07,  hr- 
firected  that  Jpeni^  to  nutthbjtwtmtiujr  may  be  naated  by  a  member  of  the  executive,  or  1 
one  of  the  Vinton  to  be  appobitffl  I7  the  adT^  of  ttelbrt  neittiMed  dat 

(q)  See  note  0)  10  iect.30. 


the  ezceutive,  or  any 
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poee,  9JfA  tke  ««d4t^6per  stmll  order  liim  orher  back  to  his  or  her 
former  labo^^  aofar  as  the  same  shall  be  consistent  with  his  or  her 
.  ^tate  of  health ;  and  the  mayor  and  akifsrfnen  of  the  citjr  of  Richmond 
shall  from  tim&to  time  appmat  a  physician  to  attend  the  said  jaiU  (r) 
^  -,  Sect.  36.  The  keeper  of  the  said  jail  shall  have  power  to  punish  ail 

such  pHsoners  guiliy  of  assaiiiks  uNithQi'the  Ittdd  jail)  whea  no  danger* 
ous  woond  or  bruise  fs  given)  profane  cursing  and  swearingi  or  inde- 
cent behaviour,'idieAess  Or  negligem:e  in  work,  Or  willul  missvanage- 
'  A-  ^   mimt  of  it)  or  of  disobe^ence  to  the^  orders  or  regulations  herein  after 
)     '    directed  tb  b^'hiad^  hy  confining  such  offenders  in  the  solitary  cells 
-*  yof  Ae  said  jail^  and1>y  keeping  them  upon  bread  and  water  only,  &r 

f  #007  ^^frm  not  ex^eedin^^  tw&  days  ;*  and  if  any  such  prisoner  shaU  be 
-     \  guilty  of  any  offence  within  the  said  jaily  which  the  said  keeper  is  not 
hereby.authori8e4  to  {Minibhi  or  ibr  which  he  shall  thWs  the  said  pu- 
nishment is  not  sufficient,  by  rpason  of  th^  enormity  of  tiie  offence,  he 
fihdl  report  the  same  to!  t:m>  of  the  said  inspectors)  whO)  if  upon  pro- 
*■       Tfct  ^uiry  they  sliaU  think  fit,  shall  e^mf  the  nature  and  circum- 
«  '     sts^cea  of  such  offence,  with  theqame  of  the  offender,  to  the  mayor 
^     of  tbe^city  of  Richmond, %and  the.mayor  shall  thereupon  order  such 
^     o0bncee  to  be  punished  by  moderate  whipping,  or  repeated  whipimig|8, 
'  not  exceediog  th^een  lltshes  each,  or  by  close  eonfinement  in  the  said 
*    •  '  solitary  eells,  ^tlK  bread,  and  vurttr  only  for  sustenance,  for  any  time 

V*  ,  not  exceed^  six  days,  or  by.  all  the  sai^unishments.  (s) 

'         '  Sc<l'j^«  it  dt^U  be  lawiol  for  the  ^vemor,  with  the  advice  of 

'  ceaoqil,  i^appointiaatitahle  p^iion  to  be  keepea  of  the  said  jail, 

.   ^  ir1^  sb^  however  be  liable  to  be  removed  whenever  occasion  may  re- 

.    ^    quire,  jii  w^ick  CSse  anodier.  shall^  from  time  to  time  be  appointed  in 

.   '   like  manner,  who  •shall  reeeive  as  foil  a  compensation  for  his  services, 

•jood  m  %u  of  kll  fees  and  gratuities,  by  reason  or  under  colour  of  the 

'*•  s|dd  office,  j^^much  a#the  governor,  willi  the -advice  of  council,  at  the 

f     "^  time  sQch  ^pointme^  skaU  be  made,  shall  direct,  to  be  paid  in  quar- 

^.      '  .  lerl^  papiMiiita^*  byS;)t&ers  drawn'  oh  the  treasury  of  this  commoo- 

,    fVr.Qftlth  by  the  afiditor  of  pubpc  accounts,  and  also  five  per  centum  (t) 

'it'    *  on- tfce  sales  of.  all  articles  manufactured  by, the  said  criminals;  and 

^    .     9n^]beetfer8haU.kave|bwbr/withtfaeapp|obationof 

.    councQ,  Jtd  appolat  a  Stable  number  of  oeputies  and  assistants,  at 
««     such^xeasooablralU^wances  as  the  governor  with  the  advice  of  council 
'       ahell  think  jest)  whlcK  aUowances  shall  be  paid  quarterly  in  like  man- 
ner ;^", ana  before  any  such  ^jailor  shall  exerdse  any  part  of  the  said 

(r)  Bf  *t  of  180»  (1  JIffo.'rMAi,  cli.  )W4,  «eM.  3,  p.  414.  Mfdi.  5)  tlie  ddfSe*  Teqofaed  I7  <iiii  m<  to  be 
leri^miA  by  tjmcoyrtgf the  ^  of  aichnHMii.  tte  tobopeiAiBnedbrdiecaMSButlve*  ByaetoflSOl 
1 4tfr.  r«fe,  A/ftndbe^  ^**M»  P*  ^^^  ^  ewenuTe  wefeftuUioriied  toappourt  a  Murgeon  to  tb«  publie 


I  p.  irsl  the  ewenuTe  wefeftuthoriied  toappourt  a  nurgeon  to  tb«  publie 
^Hta^^moedftalHTeriburbiiiMlKddoBanpetaiuiUm,  which  was  in< 
by  act  of  1804.    (a  Av.  Cm^  ilyvmflr,  >r«.  IS,  n,  176.)    ByaetofI806 


crCiued  one  hiuillKMd(iBaribyaetori804.    (a  Av.  Cm*^  iljyvmflr,  iir«.  IS,  p*  176 , 
(t  Art.  r«dK,  eh.  14,  lepL  ^  p.  141.  mk  eh.  18}  ha  nfauy  was  filed  At  five  hmidled  doUan  per  aiinura, 
to  eoiaifrnfe  ftvni  the  tbtMkj  of  Janiiary,  1M7. 
*  Bv  article  tlSrdof  tlR  fukft  and  regidaiioiu,  not  exeeedine  ^fodayi  Ibr  the  fint  olfbiee,  norflf- 


(t)  So  nraeh  ofthuMt  as  KMuiret  the  intervention  of  the  hitpeeCDrsa&d  umtot  of  the  eity  qf  Rich- 
nbml  bekiff  repealed  by«eColt806(tnrv.  r«fe^  ch.  ill,  p.  140.  p«jC  eh.  it)  the  executive,  by  an  ad- 
vice ef  council  of  thfe  SSd  ofJanuaiy,  l8or,have  vested  the  keeper  with  the  power  of  hlflictuig  piiniih- 
menttnot ex^Minp  those  limited  by  fanr. 

(t)TMfr«U0waMeafa4onudlsiionto  the  keeper  repealed  by  aet  of  1800  (9  jBev.  Tsdie,  ch.  lIT,  seet. 
•4  4*11, 140.  pact  ch.ls]  and  the  exeeuiive  aaAoriMd  to  eoMtraet  with  the  keeper  or  oihen,and  to  make 


^,  ^       any  voMtBafaie  aUowaooe^  Ice.    See  advice  ofeoonci  oftbe  31st  of  January,  1807,  lor  the  appointmenf 
T       of  an  agent  totfaepeniteuUary^  Sea.  afld  aseectainhig  the  commMnoosofthe  keeper  and  his  assistants. 
^  *  The  exeeatixe,by  advlee  of  eooneii  ofthe  Uflk  of  March,  IBoo^  fixed  the  aafairy  oftbe  keeper  of  the 
pmiimtiaiy  at  twelve  hundred  doUaft  p^  annum.    By  actof  l^Ol  (liZrv.  ^4dMh43«)thesa^leiala- 

Srwas•llofwed;>•Bda•Bhu7of9Mdonarsalld  eOeeBtsghTntothetanikey.   ayectofl803(2Jer9. 
Side,  p.  7l)theitniesahttfesan  fwnjanrd  to  the  Aoiper  and  ftirnte*  ofthe  penitentiary,  ind  r*'<~- 
«flr«»«lifyar250diAni«ei5tniiiimM  provided  for  each  whtantten^g,^^^^^^ 
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office,  he  shall  give  bond  to  the  gt^vernor  of  the  commoiiwealtlit  with 
two  suffixnent  sureties,  to  be  approved  by  the  court  of  the  dty  of  Rich- 
mond, in  th6  sum  of  two  thoiisand  dollars,  upon  conditio^  that  he^  hb  , 
deputies,  and  assistants,  shall  'well  and  faithftiUy  pecform  the  trusts 
and  duties  in.  them  reposed  ^  which  sdidbond,  bei^g  executed  before, 
and  ceitiiied'by  the  said  court,  shall  be  recorded  therein,  and  copies 
thereof,  attested  by  the  clerk  of  the  saki  coui*t,  shall  be  legal  evidence 
in  all  courts  of  law  in  any  suit  against  such  jailor  or  his  deputies. 

Sect  38.  It  shiiU  be  lawful  for  the  said  court  of  the  city  of  Rich-* 
mond,  at  the  first  court  after  the   time  when  the  said  jisil  shall  be 
erected,  ag^reeably  to  the  directions  of  this  act,  to  appoint  twelve  in- 
spectors, six  of  whom  sh^l  be  in  office  for  •  six  mon^s,  and  ax    f«r  * 
twelve  months,  and  so  during  every  succeeding  six  ihonths,  ux  m-. 
spectors  shall  be  appointed  by  the  said  court,  who  shall  be  in  effice  for 
twelve  months;  and  if  any  person  sq  appointed,  not  having  a  reason- 
able excuse,  to  be  approved  of  by  the  siud  court,  sbdl  rt^use  to  serve 
in  the  said  (kfice,  he  shall  forfeit  and  pay  th^smn  of;  thirty  dollars ;  to     ' 
be  recovered  by  action  of  debt,  the  one  half  to  the  use  of  the  person 
suing,  the  other  naif  to  be  paid  to  the  treasurer  of  thlft  commoiHPealth ;  ", 
to  be  applied  to  the  purposes  therein  before  mentioned,  (u)         .         ^  ^ 

Sect.  39.  The  said  inspiectora,  fteven  of  whom'shalliH^  a  quorum^ 
shall  meet  once  in  three  months  in  .an  apartment  to  be  pnovided  for 
that  purpose  in  the  said  jail^nd  may  be  specially  conve^iad  by  thetw^ 
acting  inspectors  when  occasion  shall  require ;  and  they  shalli  at  th^ir 
first  meeting,  appoint  two  of  theiriifembers  to4>aactinginipectors,'who 
shall  continue  such  for  6uch>time  as  shall  be  dii^cted  by  x\^t  said  in- 
spectors, or  a  majority  off  them,  when  met  together.  J^ai[  the  aetiitg^ 
inspectors  shall  attend  the  said  jutl  at  least- once  in  each  week,  aodshair 
examine  into  and  inspect  the  management  of  the  said  jait^  and  thecoa-  ^ 
duct  of  the  said  keeper  and  his'iteputies;  s4f  fsit  as'  ^spefcts  the  said 
offenders  employed  at  hard  labour  by  the  tifi>tctiQn  of  t^iia  act,  i^ 
shall  do  and  perform  the  sevcml  matters  ^]{d.tUings  hefeip*beft>redi- 
rected  by  them  to  be  performed,  (v)- ••  . 

Sect.  40.  The  boalt)  of  insprctorsi  at  tlieir  qnaiterly  or  other  meet> 
in^,  shall  makd-  such  oth|;r  and  furUietJOi^dcus  andregylationsfor  the  v 
purpose  of  carrying  this  act*  into  eifecution,  asshall  be-iapproved  of  by 
the  executive ;  and  such  orders  and  reguIations'shaUhe  hung  up  in^at 
least  six  of  the  most  conspicuous  places  in  the  4aiid  jail;  and  iifho 
said  keeper  or  .any  of  his  deputies  or  assistants'shall  obstruct  or  rssist 
the  said  inspectors,  or  anyoi'thtm,  in  the  exer(i!^»  of  the  powers  and 
duties  vested  in  them  by  thisact>  such  person  shall  forfeit  and  pay  tht 
sum  of  sixty  dollars,  to  be  recovered  as  aforesaid,  and  shalVmoi^ovei*  ■* 
be  liable  to  be  removed  in  manner  aforesaid  from  his  respective  bSce 
or  employment  in  the  said  jaii.  (w)  -  .*  * 

(u)  See  note  0)  lo  w  ct  SO,  and  note  (r)  to  sect:  35,  Iry  «  hkb  it  appears  thftt  die  dfltoe  of  infik«(tor« 
hu  been  abolifhtil,  iinU thr powt* n  by  thii act » « »u4 in ihfiu  del^fg^rpd  lo the t\«cutiv«.  With t intern 
to  obtuin  the  advict:  anil  assMtnnce  affxpi'iicncHl  pu'suns,  uankiiliiHT  in  relation  to  tlK  inii-nor  opr^ 
ntkm)  of  "le  peniteiiii«ry,  a  board  eoiiiHting  ofiwolve  viutora  has  hern  appoiutub  -GentlemcA of 
thdiiV»t  res|M«blfaiKty  have  rontf mid  to  act,  ibtir  re cwiinneiidation*  lia^ e  bcw^n  Ir^ted  vith  the bi^ 
est  ri'siMct  by  the exMiitivis and  the  happiest  results huvp  How^l  fitMn  their  CfMiperatioii. 
(v)  Sif  advict'  of  council  dt ii%t  Jauuary,  1807,  fbr  ibeappoiutmeht  of  twelve  vicitars.  ' 
(w)  nyactofl8b3(2  Htv.Codr,^  41,teci.  5,  p.  70«^j<  ch.  9)  the  imiK-etonof  ihi*  praiCentkfty, 
the  fr(t\  iniov  artd  couixA,  and  attoruey  gruenil,  ^^'en;  to  coiutitMte  a  bourd  tu  Ihnn  rules  mid  ivgiilauoDa 
for  the  ininriiai  govenimeiit of  the  penllemiaty;  but  ihu  i»a» repealed  by  act  dT  ISOO  (S  A.**.  CWr, 
fsh.  Qi,  secu  I,  p.  140.  potf  ch.  13}  alia  the  pouter  of  roakiiiy  roles  for  tbu  guvenuueut  df  the  pmkeq> 
)iary  veiled  in  the  gpacroor  ^  couneij,    Jbul,  sect.  3.  *  i 
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Sect,  41.  The  stud  keeper  of  the  jail,  his  deputies  and  assistants, 
in  case  any  of  the  said  offenders  shall  escape  from  confinement  with- 
out  the  knowledg;e  or  consent  of  the  said  keeper,  his  deputies  or  assist- 
antsj  shall  forfeit  andpay  the  sum  of  thirty  dollars,  to  be  recovered  and 
appUed  in  manner  aforesaid.  Provided,  that  nothing  in  this  act  con- 
tuned  shall  be  deemed  or  taken  to  extend  to  escapes  voluntarily  suf- 
fered by  the  keeper  of  the  said  jail. 

Sec.  42.  If  any  such  offender,  sentenced  to  hard  labour,  Bhall  escape, 
he'  or  she  shall,  on  conviction  thereof,  suffer  such  additional  confine- 
ment and  hard  labour,  agreeably  to  the  directions  of  this  act,  and  shall 
also  suffer  such  additional  corporal  punishment,  not  extending  to  lift  or 
Hmb,  as  the  court  in  which  such  offender  shall  have  been  convicted 
shall  adjudge  and  direct,  (x) 

Sect.  43.  If  the.  jailor,  or  any  other  person,  shall  introduce  into, 
or  give  away,  barter,  op  sell  within  the  said  jail,  any  spirituous  or 
fermented  liquors,  except  only  sudi  as  the  said  keeper  shall  make 
use-  of  in  his  own  family,  or  such  as  may  be  required  for  any  pri- 
soner in  a  state  of  ill  health,  ^nd\for  such  purpose  prescribed  by 
an  attending  physiciai^  and  delivered  into  the  hands  of  such  phy- 
sician, or,  other  person  appointed  to  receive  them^  such  person  shall 
forfeit  and  pay  the  sum  of  twenty  dollars,  one  moiety  whereof  to 
the  use  of  the.  person  suing,  the  other  moiety  to  be  paid  to  the 
said  inspectors,  for  the  purposes  in  this  act  contained* 

Sect.  44.  All  acts  and  parts  of  acts*coming  within  the  purview 
of  this  act,  shall,  on  the  operation  of  this  act,  be  thereby  repealed. 

Sect.  45.  So  much  of  this  act  as  respects  the  purchase  of  land, 
and  building  thereon  the  above  mentioned  jail  and  cells,  shall  com- 
mence and  be  in  force  from  the  passing  thereof.  The  other  parts 
thereof  shall  remain  suspended  in  their  operation  until  the  gover- 
nor, by  the  advice  of  council,  shall  issue  his  proclamation,  declar- 
ing the  said  jail  to  be  in  a  situation  fit  to  receive  offenders,  when 
.  th(^  said  other  parts  of  this  act  shall  commence  and  be  in  operation,  (y) 

CHAP.  II. 
(See  1  Rev.  Code,  ch.  264,  p.  402.) 

jiri  act  sufifi/emental  to  tfie  act  to  amend  the  fienal  laws  of  this  common- 
v>talthi  ftasaed  Jantuiry  twentyjifih^  1800. 

Sect.  I.  From  and  after  the  period  when  the  act,  entitled  *  An  act  to 
amend  the  penal  laws  of  this  commonwealth,'  shall  commence  and  be  in 
full  force  and  operation,  if  any  free  person  shall  be  convicted  (either  as 
principal  or  accessory)  of  any  felony  or  offence  whatsoever,  not  alrea- 
dy provided  for  by  the  said  recited  act,  the  punishment  whereof,  by 
the  laws  in  force  at  and  before  the  commencement  of  the  said  recited 
act,  may  amount  to  death,  without  the  benefit  of  clergy,  every  such 
ofiTender  from  whom  the  benefit  of  clergy  would  have  been  taken  away, 
shall  be  sentenced  to  undergo  a  confinement  in  the  jail  and  peniten- 
tiary house,  established  by  the  said  recited  act,  for  a  period  not  less  than 

(x)  The  trial  of  prisonen  for  e«c«pe«  is  now  to  he  tud  in  the  district  eourt  of  Richmond.  See  act  of 
1803-  3  Rev.  Coik,  ch.  41,  stet.  3,  p.  ro.post  cb.  9.) 

(y)  The  exeeutiTe  bf  prudaniatioa  hearing  date  the  SJth  of  March,  1800,  dec^ired  the  whole  of  this 
law  to  he  in  operation. 
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one)  nor  more  than  ten  yearSf  and  shall  be  kept  therein  tft  hard  laliour^ 
or  in  solitude,  and  in  all  other  inspects  be  treated  as  in  and  by  the  said 
recited  act  is  directed** 

Sect  2.  And  whereas  the  method  heretofore  observed  io  calling 
courts  for  the  examination  and  trial  of  criminals  in  the  eounlies  and 
corporations  of  this  commonwealth,  (z)  has  been  found  inconvenient 
and  expencive,  and  sometimes  to  obstruct  public  justice.  For  reme- 
dy whereof,  Be  it  further  enacted  and  declared  by  the  General  Assem* 
blyt  That  hereafter  when  any  free  jperson  or  slave  shall  be  committed 
to  jail,  by  any  justice  of  the  peace  of  any  county  or  corporation,  for  fK- 
amination  or  trial,  and  the  court  summoned  by  the  sheriff  for  the  ex- 
amination or  trial  of  such  free  person  or  slave  shall  fail  to  meet  as 
heretofore  prescribed  by  law,  all  the  recognizances  entered  into  by 
any  person  or  persons  to  appear  at  such  csdled  court,  shall  stand  obli- 
gatory to  the  next  court  of  sifth  county  or  corporation,  and  every  such 
person  or  persons  shall  be  obMged  to  appear  accordingly,  and  that  such 
examination  or  trial  shall  be  at  the  next  court  to  be  held  for  such  coun- 
ty or  corporation,  which  court  shall  be  composed  of  the  same  number 
of  justices  as  are  now  required  by  law ;  (a;  any  thing  in  this  or  any 
other  act  to  the  contrary  notwithstanding. 

Sect.  3.  I'his  act  shall  commenced  and  be  in  force  so  socn  as  tho 
act  herein  before  mentioned  and  recited  shall,  by  virtue  of  the  gover- 
nor's^proclamation,  commence  and  be  in  operation. 

CHAP.  IIL 
(See  1  Rev.  Code,  ch.  279,  p.  410.) 

Jn  act  for  flaying  the  cxjiencea  of  removing  crimnala  from  the  Strict 
jaU9  to  the  fienitentiary  house^  arid  for  other  fmrfioses^fiasacd  January 
twenty 'Jirgt^  1801. 

Sect.  1.  Be  it  enacted  by  the  General  Assembly,  That  whensoever 
any  person  or  persoQs.sball  be  sentenced  by  a  district  court  to  undergo 
confinement  in  the  jail  and  penitentiary  house,  it  shall  be  lawful  for  a 
judge  of  such  court,  or  any  two  justices  of  the  peace  of  the  county 
wherein  the  said  court  was  held,  by  warrant  under  his  or  their  hands 
and  seals,  to  empower  the  sheriff  charged  with  the  oonveyance  of  such 
prisoner,  or  prisoners,  in  all  counties  and  places  through  which  he 
shall  pass  with  him  or  them,  to  impress,  upon  the  best  terms  that  the 
nature  of  the  case  will  admit  of,  such  and  so  many  men,*  horses^  and 
boats,  as  shall  be  necessary  for  the  safe  conveyance  of  the  said  prison* 
er  or  prisoners  to  the  said  jail  and  penitentiary  house ;  which  warrant 
the  sherifif  is  hereby  required  to  execute,  aiid  to  his  commands,  in  vir- 
tue thereof,  all  pei^sons  are  to  pay  due  obedience,  (b) 

Sect.  2.  The  sheriff  and  guard  attending  any  prisoner  or  prisoners^ 

•  Thill  teolionvraa adopted  Ml  lubitknte  (br  amUw  uxteen  of  ch.  l, which,  verr  iiNonratei>thr 
wiiii  thegvoenl  prineUip  of  tlic  law,  dedared  thM  eyery  fekny,  mwdrmuMwri  or  oAiiee,  not  ptotM- 
cd  for  by  that  act.  shoVhe  punished  ai  heretofiire. 

(z)  See  1  Mtv.  Coik^fh.  74,  p.  103.    2  Arv.  Ctdle,  ch.34,p.  30. 

(a)  By  act  of  1803  (2  Sec.  C«<fe,ch.  34,  wet.  1,  p.  3G.p«if  ch.  8}  the  ahctiff  is  t»  loi&iiioii  M  leaat 
eight  magistrate*,  five  to  constitute  a  eo«in. 

*  But  no  aheriffshall  lummon  more  than  cwo^uaidi,  to  anictliim  in  eoDiwyiflg  my  one  eonnetto 
tlie  penitentiary.    3  Rev.  rsdlceh.  131,  sect.  3,  p.  154. 

(b)  See  an  act  of  1800  (3  JBev.  r«fe,  €h«  95,  p.  13})  fbr  legQlatmg  inpresimcnts ;  and  tide  Imfinu^ 
TpentSi  of  this  vorlc. 
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by  virtue  of  a  warrant,  a9  aforesaid,  shall  be  privileged  from  arrests 
in  all  cases,  except  treason,  felony,  and  breaches  of  the  peace,  during 
tlie  time  that  they  are  employed  in  conveying  such  prisoner  or  prison^ 
ers,  to  the  said  jail  and  penitentiary  bouse,  and  in  returning  there- 
from, allowing  one  day  for  every  twenty  miles  from  their  places  of 
abode;  and  shall  be  authorised  to  have  and  receive,  each,  one  dollar 
and  four  cents  for  every  day  they  shall  be  so  employedj  and  four  cents 
per  mile  for  travelling  to  the  saicj  jail  and  penitentiary,  and  the  same 
f^retuming,  besides  ferriages ;  and  such  sheriff  shall  also  be  allowed 
aAiecessary  expences  incurred  by  him,  as  weH  for  horses  and  bo^ts 
impressed  for  the  purposes  aforesaid,  as  for  the  suppoit  of  the  prison- 
er or  prisoners,  during  the  time  of  their  removal. 

Sect.  3.  In  case  any  horse  or  horses  should  be  impressed  by  a  she- 
rifif,  either  for  himself  or  any  of  the  guard,  all  charges  on  account 
thereof,  shall  be  deducted  out  of  the  pay  of  the  person  using  such 
horse  or  horses ;  and  the  auditor  of  public  accounts  is  required  to  issue 
his  warrants  on  the  treasurer  for  any  money  allowed  by  this  act. 

Sect,  4.  Provided,  however,  that  before  the  sheriff  attending  any 
prisoner  shall  be  entitled  to  a  warrant  or  warrnts,  under  this  act,  he 
shall  produce  to  the  said  auditor  a  receipt  from  the  keeper  of  the  said 
jail  and  penitentiary,  for  the  prisoner  or  prisoners  which  he  was  re- 
quired to  convey,  and  make  oath  that  the  number  of  men,  boats,  and 
horses  impressed  by  him,  in  removing  such  prisoner  or  prisoners,  and 
other  expences  thereby  incurred,  were,  iti  his  opinion,  absolutely  ne- 
cessary. .  And  any  person  impressed  as  a  guard,  by  virtue  of  this  act, 
before  he  shall  receive  a  warrant  for  the  sumi  to  which  he  is  entitled^ 
shall  make  oath  as  to  the  number  of  days  he  was  employed,  the  dis- 
tance he  travelled,  and  the  ferriages  paid,  or  to  be  paid  by  him. 

Sect.  5.  The  keeper  of  the  said  jail  and  penitentiary,  when  he  shall 
see  cause,  may  request  the  aid  of  ihe  attending  physician,  to  any  pri- 
soner confined  therein,  the  charges  whereof,  as  well  as  for  medicines 
for  such  prisoner,  and  the  expences  of  supporting  him  or  her,  during 
his  or  her  confinement,  shall  be  paid  out  of  the  treasury,  by  order  of 
the  executive ;  which  expences,  as  well  as  all  others  incurred  for  beds, 
bunks,  blankets,  sheets,  coal  for  the  manufactories,  repairs  of  tools,  and 
salary  of  the  instructor,  shall  be  charged  to  the  convicts,  in  such  pro- 
portions as  to  the  inspectors  shall  seem  just,  (bb)  And  when  any  pri- 
soner shall  hereafter  be  sentenced  by  a  district  court  to  undergo  con- 
finement  in  the  jail  and  penitentiary  house,  such  prisoner  shall  be  con- 
veyed thereto  by  such  sheriff,  as  the  said  court  shall  think  proper  to 
direct ;  and  in  case  of  death  or  inability  to  act,  by  such  other  sheriff  as 
shall  be  appointed  by  any  two  justices  of  the  peace,  by  warrant  under 
their  haads  and  seals  ;  all  expences  attending  the  apprehension,  con- 
finement, examination,  and  trial  of  sudh  prisoner,  as  also  of  removing 
him  or  her  to  the  penitentiary  house,  shidl  be  charged  to  such  prison- 
er ;  and  that  the  whole  of  such  expences  may  be  fully  ascertained,  the 
derks  of  the  county  and  district  courts  shall,  within  thirty  days  after 
the  conviction  of  such  prisoner,  make  and  certify,  as  accurately  as  they 
can,  to  the  clerk  of  the  said  jail  and  penitentiary,  a  statement  of  the  ex- 

i^    ■ 

(bb)  Se«lihu;t  of  2803  (S  Xev.  C«^  oh.  41,  wet.  %  p.  70.>^f  ch,  9)  by  which  to  maeh  of  tnv  act  as 
dffieeti  thtt  an  Mcotiiit  shall  be  kqK  between  die  publie  and  each  convict  in  the  penitentiarr.  is 
repealed.  i  ^  T 
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as  heretoforeit  shall  ascertain  tiithti;  vei^i^t,  >!rbethj&(;;nt  ife  titurd^  in 
the  first  or  second  degree*.  *  ^         • 

Sect!  2;  Whosoever  shall  voltiriknl^,  maliciously «  and  of  purpose,* 
bite  off  a  nose,  ear  or  Ijp)  or  bite  off  or  disable  any  limb  or  member  of  * 
another,  with  intention  in  59  doing  to  ItfU,  maiili  or  disfigure  such .    * 
person,  every  such  offender,"  his  or  her  aiders,  abettors  and  coXinael-  • 
lors,  *hall  be  stjntericed  to  undergo  a  ponfinement  in  thej^i)  aiDd  peni- 
tentiary house»  for  a  time  not  less  than  twoj^npf  more  tlian  ten  ^ars ; 
and  shall  also  pay  a  fine  not'  sHcf  dSing;  one  ^ousand'  dollgcV.  three  * 
fourths  whereoi  shall  be  for  thfe  us^  of  the  party  grieved,* 

Sect.  3.  Whosoever  shall  ^iffully^jlnali^iously,  and  qJT  {purpose,  stab 
or shdor another,  with  intentidit  in^o'doin^  to  maim,  disfigure,  disable^ 
or  kill  such  otlier.pev^am,  everfsuch  otfbnder,  ]vsdrlier'aidc^s,iBibettor%* 
afid  counseling,  shall  be  sentenced  to  undei^p  a; confinement  in  the  ^ 
jail  or  penitentiary  house,  for  any  titne^ot  less  than  two  nor  mpr4  . 
tjian  ten  years;  and  shall,  moreover^  Jay  a  fme'^not  exce^ing  one 
thou8aud>ddUars,  three  fourths  \v)iere6f  shall%e  for  t^ie'iise  of  the* 
party  griev^d.^         *     ^  .  '    '  "^         '    .      .     ' 

Sect.  4 J,  Aty*  party  grieved  undbr  this'act,  or  under^the  act  passed 
the  fifteenth  of  December,  1 7i?6,  cigitled,  «  4n  acj  to  amend  the  penal 
laws  of  il\i3  com^iponveatehj**  ah  all- be  a)nsidered  as  a^appipeteni  wjt-.  ^ 
^ess  to  lyroye  any  ofifi^nce  commit^d  against  either  of  the  aaid  acts,  or  \ 
any  p.art  thereof         .   ■.      "  '       '    ^      .,  .     •    .  1  % 

Sect.  5.  Any' person,  xvhjl  sh5ll:<)e  guilty  of  the  fcrimcMaY  high  ^^^     , 
Son,'  his  or  her  aic)ers>  abettors  and  count^ellofs,  jshW*-  Cin  qonvkuoiv 
therej»(^  be  adjudged  a'felon,  *and  suffer  di^ath,'  by'^  l^SfUlg'bx^Ute 
neck.  ^         ***':,.  ,»/''."*.  .    \      '  Ti 

Sect'  5.  This  a'ct  shall  not<)extehd  to^y  case  of  a«8lave'.accuse^or 
convicted  of  any  of  tte<)flfel?bes'lier|in  ipentlorfed!.      *•  V  /  .       ^*, 

Sett..  7.  Al^  acts  an^  paqts  #f  dets  cqmifit^  «lltl>ir\.  the  i^urviewV t'hl^' 
act  shall  be^  apd  the  sanro  are  IwjidJf  repealed.     C Jl^  ccjtiiihence  Ihe 
fitstof  Apfil>  ISO.'V]  -  . "  '  . 


V 


'    ,  (Sce2  irev*Cb(le,ch,  $1;  p  24:)    •       '  V     * 

.in  aei  to  amend  the  several  iwms  eoficemiug  the  [ien»(tntiary^'*ptmed  ^ 
January  tW€nt]^*mnih^\ZQo,       *     •*     ^  . 

Sect.  K  Be  it  enacted  by  tho'g^oeral  ifesembly  of  )^rgji)ia,  that 
when  any  convrct  sfiall.  hereafter  be  dbndemned  td  coobnement  in  the 
penitentiary,  for  a  term  longer  tlian  one^  yem*,  thi^iestate  of  such  con« 
Vict,  if  any  he  hath,  both  real  and  personal,  shdl,  by  the  "coult  of  the 
county  in  which  the  property  lies,  be  committed  to* the  care  and  ma- 
nagement  of  some  person  to  be  fixed  on  by  the  said  court,  who  ahall 
be  a  trustee  for  the  convict)  undl  hisdfsclfarge  from  confinement.  The 
trustee  so  to  be  appointed  shall  give  bond  and  security,  to  be  approved 
by  the  court,  for  taking  care  of  the  estate  to  him  committed,  and  for 
its  re*deHvery  to  the  convict  on  his  application,  after  being  discharged 
from  confinement.    He  shall  annually  render  to  the  courts  by  whoia 


*  SeetiUe  Mmming^  oT  this  woric 
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M  shall  Ve  appoibted»  aFUu^  apcOunt'of  aH  necessary  disbursements 
'     and  expenditures  by  hina  made  out  of  the  said  estate  ;  and  shatl  stand, 

•  i^  erefy  re$])ect,  in  the  same  siuiation  ^as  an  adoimistrator.    He  shall 
/  jbe  liable  to  the  action  o^  actioill^of  estch  and:ali  of  the  oreditors  of  the 

'    .«convict,  ^ho may  think  proper  tosue  for  debts  jus^y  due  theau    H« 

sha]l  be  comf^Ued  {o  pay  the.  same,  as^ar  as  the  said  estate  will  go ; 

enjoying  the  privileges  of  an  administrator  as  t^  the  preference  of  his 

.  own  debl)  if  any  bf  due  him  ;  and  sliall  possess  the  power  of  receiving, 

and  recovering  by  action,  when  neoessary,  any  debt  which  may  be  due 

«  'the  said, convict.  The  said  trustee  shall  fllow  ^  sufficient  maintt^nance 
out  of  the  ^estate  of  the  convict  to'  him  committed,  for  the  wife  and 
firmily  6t  such  Qowvict)  if  any  he  hath  s  an^  in  *eTery  case  the  wife 
sbali  be  emitled  to  the*  same  proportion  of  the  estate  of  the  convict, 
^  if  iwh  had  died  intestate.  .The  s'aidtnuslee.  shall  annually  retain  in 
Ms  owQ  h&nd^  such  compensation  out  of  the  estate  of  the  convict,  as 
the  court  who  appointed  him  ^hall  deem  reasonably  and  competent  to 
his  services.  v»  '  • 

Sect:  2.  *The'*wooden  inclosure  how  al  the  penitentiary  shall  be  en- 
*  brged,   so  as  .to  accolnmodate  the  prisoners  '  in  confinement ;   fof 
•which  pur^se  th^  sum  of  five  hundred  (follars  shall  ^  appropriated 
out  of  any  money  in  the  treasnry.  •  .    ,        •    ^ 

Sect.  3.  AH  ofi^nccs,  the  punishment  foF  whkh  doe^  not  by  law  at 
preseiu  exceed  a  confinement  in  the  penitentiary  for  a  term  of  one 
year,  shall  jbe  tried  in  the  court  of  that  county  wherein  such  offence    ^ 

•  wd*  cpmmitted^  and  in  order*  to  carry^this  power  more  fully  into  ef- 
fect, be  iC  further  enacted,  that  the  several  courts*  sitting  for  tl^e  exa* 
ininatfon  *of  persons  accused  of  crimes  shall,  if  they  are  of  opinion 
"tlmt theparty  ought  to  be  further  prosecuted,  and' that  the  offence 

•  with  which  lie  or  she  stands  charged  is. cognizable  before  the  county 
or  corporation  courts,  by  thi^  acti  take  the  recognaance  of  such  per- 
son/ with  snftcielit  security  for  hisor  her  appearance  at  the  next  quar- 
terly term*  held  for  such  county  or  ^coj^poratioA^  and  in  case  of  refusal 
or  inability  to  give  such  seourity^  he,  she,  or  they^  shall  be  committed 
tm  prisop  until  dischargedTby  due  qourse  of  law.-  ' 

Sect.  4.  The  mode  of  trial  shsAl  be  by  mdictment  found  by  the  grand 
jury  of  sOch  County  «r  corporation,  acceding  to  the  rules  adopted  in 
th6  district  courts.  The  sberifF  shall  immediat^y 'thereupon  summon 
tweUrc  good  .and  lawful  men,  not  menitfers  of  Ihe.grand  jury,  and  in 
^Vtffy  respect  qualified  as  Venire  mip«  are  cli^ectdd,  by  Isfv?  in  the  said 
district  courts,  who  shall  constitute  a  jury  for  the  trial  of  such  person. 
The  right  of  challenge  shall  be  exercised  as  at  pi'esent  directed  by 
iaw,  in  the  case  of  felonies.  * 

S^ect.  5.  Persons  convicted  under  this  act  sliall  he  punished  by 
stripes  on  his  or  her  bareback,  tiot  less  than  ten,  Hor  niore  than  forty, 
for  any  one  offence,  or  by  confinement  in  the  penitentiary  house,  for  a 
term  to  be  fixed  by  the  verdict  of  the  jury  by  whom  such  person  shall 
have  been  tried,  not  exceeding  twelve  months,  nor  less  than  six 
months,  at  the  election  of  such  convict ;  which  election  shall  be  made 
before  the  jury  retire  from  the  bar.  (f)     And  if  any  person  shall  be 

(0  See  Mt  of  1803  (2  Jtev.  T^rfe,  ch.  4l,  p.  70,  sect,  i,  ppst,ch.  9.)  Iw  wliich  persons  eonvieted  «f 
petty  lareakjr  (who  are  to  be  tried  as  dtreeCcd  by  this  act)  WwU  be  punished  by  stripes,  not  les»  than 
ten  not  more  tlmn  forty^  or  by  eonfioement  in  the  penitentiarr,  (or  a  term  not  h»s  than  ^ghttm 
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convicted  o&a  fikeplTence  a  tcdpnd  tjme,  h«  flhall  be  sentenced  to  Cn^ 
dergo  a  confmentent  irfthe  penkentmiy'housef  for  a  term  not  less  than 
one,  nor' morii  than  two  years.         .  • 

•Sect.  6.  Sheriffs  and  other  persons  c^mployed  in  transporting  crinsir 
nals^  convicted  under  tbistact«  stiaH  be  paid  in  li}Le  munner  as  thosp. 
employ ed*in  transporting  thosb' convicted  in  the.  district  cpurts,^and 
ivitnesses  shall  receive  like  compensation  with  those  attending  the  exa- 
mining courts.    [To  commence  the  first  of  June,  {803'] 

•  *        .       ■    ■      • 

.     •        CHAP.  Vlh.  \ 

(See  il  Rev  Code,  ch.  34,  p.  36.     ,        ^  '• 

wfn  act  to  amend  an  act^  entitled^  ^'^  jin  acU  directing  the  method  qf  /iro^ 
ceeding  against  Jree^  /lersons  charged  wilh  certain  crdnes^  directing, 
the  mode  qf  firoceeding  on  indictments,  itifornmtionsj  and  firos^a^Qns^ 
on  fienal  statutes^  and  for  -fir eventing  ve:ratious  and  jnaUcious  pro^' 
cutionsy  and  moderating  amercements y*^  afid  Jv^  other  fmr/ioaes,    '    ., 

Sect  I.  Be  if  encoded  by  the  gejiera!  assembly,  that  from  andafier 
the  commencement  of  mis  act,  when  any  person,;^^  not  beiiig  a  slave, 
shall  be  chai-gcd  hicfore  a  justice  of  thfe  peace,  wiii\  arfy  treason,  H*ur-» 
der,  felony,  or  ether  crime  or  oflfence  whatsoever,  against  tlus  com- 
monwealth, if,  in  t!ic  opinion  of  suf^h  justice,  such  oQence  ought ;a be 
inquired  mto,  in-  the  courts  of  tfiis  commonwealth,  such  jqstioe  shall 
take  the  recognizance  of  aU  material  witnesses,  to  appear  t)ef9re  thd 
court  of  his  coui^ty  ot  coipoi-auon,  to  give  evidence  agaiost  Ihe  .offcn*i 
der,  and  immediately,  by  his  warrant,  commit  the  person  so' charged 
to  the  county  or  coi%>Qi*atioi)  jail;  and  ihorcover,  shall  is^iie  his  wahrai^t 
to  the  sheriff  of  the  county,  or  sergeant  of  the  corpqration,  requi^ring 
him  to  summon  at  least  eightt  if  &o  nmny  there  bes  of  the  justices  of 
the  county  or  cbi-porution  to  metf  at  their  court-house 'on  a  certaj[> 
day,  not  less  than  five  nor  ir.ore  than  ten  days  after  the  dat,e  thereof,  to 
hold  a  court  fou  the  examination  of  tiie  faqt ;  which*  court,  con«iating 
of  five  members  at  least,  shall  eousidcrHvhether,  as  the  case  ijVay  ap- 
pear to  them*  thc'^risoner  may  be  discharged  horn  fartlier  proseaitiqift, 
or  may  be  tried  in  th^  county  or  corporation,  or  in  thetlistrict  coUit^ 
and  shall  thereupon  proceed  in  the  ^aHje  manner  as  prescribed  by  the 
act,  entitled,  '»  An  act,  (hreciin^  the  muthod  of  pioceeding  a?,  ainjjt 
free  persons  charged  with  cirtaiia  crimes,  declaring;  the  o^ode  of  pro- 
ceeding on  indictments,  informations  and  prosecutions,  on  penal  sta^ 
tutes,  and  for  preventing  vexatious  and.  maficious'  pt  osccutions,.  and  . 
modt  rating  amerceiiienis."  If  any  justice,  be  tore  whom  any  perswi 
is  charged  whh  any  sUch  crime  or  oflTcnce,  shall  commit  sncli  person 
pjail,  and  ne.i;lcct  or  refuse  to  issue  his  warrant  immediately,  for' sum- 
moning the  justices  of  his  county  or  corporation  to  hold  a  court  for 
the  examination  of  the  fact ;  or  if  any  sheriff  or  serge  nt  shall  ne^^Icct 
pr  refuse  to  obey  such  warrant,  or  neglect  or  lefuse  to  return  the  war- 
rant to  the  court  so  summoned,  endorsing  thereon  the  manner  in 
jyhich  he  has  executed  the  same,  every  person,  so  neglecting  or  refus 


f  Sec  1  Kev,  Code^  ch.  74,  p.  lo^. 
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in^  liereaAer,  shall,  in  either  case,  foriKt  aild  pay  the  stim  of  one 
hundred  dollars,  to  the  use  of  the  cominonwealtli,  to  be  recovered  by 
action  of  debt  or  information,  \t\  apy  coutt  of  record  ;  and  moixsov^r, 
shall  be  subjeet  to  the  action  of  the  party  agc^rieved,  in  which-,  if  he 
or  she  recover,  he  or  she,  beside  damages,  shall  recover  dotkble 
costs. 

iSect.  2,  When  any  person  shall  be  sent  by  a  county  or  corporation 
court«  to  the  district  court,  to  be  tried  for  treason  or  felony,  the  clerk 
of  the  court  of  the  county  or  corporation  shall  transmit  and  certify 
immediately,  to  the  clerk  of  the  district  court,  a  copy  or  copies  of  the 

,  recognizance  or  recognizances  of  each  and  all  the  witnesses,  reoog-    . 
nized  to  appear  at  the  district  court,  to  give  evidence  against  the  pri- 
soner (  and  if  the  witness  or  witnesses,  so  bound  to  appear,  shall  fail 

.  to  appear,  pursuant  to  his,  her,  or  their  recognizance,  the  district 

.  court  shall  immediately  cause  his,  her,  or  their  default  to  be  recorded; 
and  it  shall  be  lawful  for  the  district  court  to  issue  a  writ  or  writs  of 
scire  facias,  upon  which  the  like  proceedings  shall  be  had^  as  if  the 
recognizance  of  the  witness  or  witnesses  had  been  taken  in  the  dis- 
trict court :  Provided,  that  the  witness  or  witnesses  shall  first  be  sum- 
moned to  shew  cause,  if  any  he,  she,  or  they  can,  why  such  scire 
facias  should  not  be  issued.  In  like  manner,  the  clerk  of  the  court  of 
any  county  or  corporation  shall  certify  and  transmit  to  the  clerk  of  the 
district  court,  a  copy  or  copies  of  the  recognizance  of  any  prisoner 
let  to  bail,  who  is  to  be  tried  in  the  district  court,  and  also  a  copy  or 
copies  of  the  recognizance  or  recognizances  of  his  or  her  bail ;  and 
if  any  prisoner  let  to  bail  shall  fail  to  appear  in  the  district  court,  pur- 
.  4uant  to  his  or  her  recognizance,  the;  district  court  shall  immediately 
oau^e  his  or  her  default  to  be  recorded,  and  shall  iiisue  a  writ  or  writs 
of  scire  facia  sagainst  the  prisoner,  and  his  or  her  bail,  upon  which  the  i 

like  proceedings  shall  be  had,  as  if  the  prisoner  had  been  let  to  bail  by  | 

•the  disti:ict  court.     The  copy  or  copies  of  all  recognizances  so  cerli-  j 

lied  and  transmitted  to  the  clerks  of  the  district  courts,  by  virtue  of  this 
act,  shall  be  admitted  and  received  as  evidence  in  the  said  courts,  in  | 

Hke  manner  as  the  original  or  originals  might  have  been,  had  they 
been  entered  in  the  district  courts.     Any  clerk  failing  to  perform  ; 

the  duties  required  of  him  by  this  act  shall  forfeit  and  pay,  for  each 
failure,  to  the  use  of  the  commonwealth,  the  sum  of  one  hundred  dol- 
lars, "to  be  recovered  by  action  of  debt  or  information,  in  any  court  of 
record.     Any  clerk  failing  to  perform  the  duties  required  of  him  by  | 

the  twentieth  section  of  the  before  recited  act  shall  forfeit  and  pay,  to  i 

the  uie  of  the  Commonwealth,  the  sum  of  fifty  dollai-s,  to  be  recovered  | 

in  any  court  of  record,  by  action  of  debt  or  information. 

Sect.  3.  If  any  person  charged  with  any  crime  or  offence  against  the 
commonwealth  shall  be  acquitted  or  discharged  fram  further  prose- 
cution, by  the  court  of  the  county  or  corporation  in  which  the  offence 
is  or  may  by  law  be  examinable,  he  or  she  shall  not  thereafter  be  exa- 
mined, questioned,  or  tried,  for  the  same  crime  or  offence,  but  may 
piead  such  acquittal  or  discharge  in  bar  of  any  other  or  further  exami- 
nation or  trial  for  the  same  crime  or  offence,  any  law,  custom,  usage, 
or  opinion,  to  the  contrary^  in  any  wise  notwithstanding. 

Sert.  4.  A  court  held  by  virtue  of  this  or  the  before  recited  act,  for 
the  examinination  of  any  person  charged  with  any  crime  or  offence 

Digitized  by  ^OOQlC 


458  PENITENTIARV.       •     '  .      .  > 

ajg;atmt  the  commonwealth^'Htiay)  for  good  cause  shewn,  ac^oum  to  sinf 
subsequent  day  :  Provided,  that  they  shall  not  adjourn  for  a  longer 
period  than  three  days,  except  on  the  application  of  the  prisoner,  and 
then  for  not  more  than  ten  days  from  the  day  of  adjournment,  at  which 
time  such  proceedin^^  shall  be  had,  as  if  the  court  had  proceeded  to 
the  examination  of  the  fact  at  their  first  sitting. 

8ect.  5.  Before  any  person  charged  with  treason  or  felony  shall  be 
tried  before  a  district  court,  he  or  she  shall  be  examined,  in  the  manner 
prescribed  by  law,  by  the  court  of  the  county  or  corporation  wherein 
the  offence  was  committed. 

■  Sect.  6.  After  the  verdict  of  twelve  men,  no  judgment  on  any  in- 
dictment or  information,  for  felony  or  any  other  ofiF^nce  whatsoever, 
shall  be  stayed  or  reversed,  for  any  supposed  defect  or  imperfection  in 
any  such  indictment  or  information,  so  as  the  felony  or  offence  therein 
charged  to  have  been  committed  or  done  be  plainly,,and  in  substance, 
set  forth  with  convenient  certainty,  so  as  to  enable  the  court  to  give 
judgment  thereupon,  according  to  the  very  right  of  thecause,  any  for- 
mer law,  custom,  or  usage,  to  the  contrary  notwithstanding. 

Sect.  7.  Nothing  in  this  act  contained  shall  be  so  construed  as  to 
apply  to  any  indictment  or  information  already  filed  and  now  depend- 
ing, or  in  any  manner  to  repeal  the  act  directing  the  mode  of  suing 
out  and  prosecuting  writs  of  habeas  corpus,  or  the  act  directing  what 
prisoners  shall  be  let  to  bail. 

Sect.  8.  All  acts  and  parts  of  acts  within  the  purview  of  this  act 
are  hereby  repealed.     [To  commence  the  first  of  April,  1803.] 

CHAP.  IX. 

(See  2  Rev.  Code,  ch.  41,  p.  70.) 

Jn  act  to  a  maid  the  act,  entitled,  "  jin  act  to  amend  the  fieymt  fanvs  ofthiw 
cofnmofnvealth,"  and  for  ot?ier  fiurposca,  passed  Ftbntary  Jirsty  1804. 

Sect- 1 .  Be  it  enacted  by  the  general  assembly,  that  the  term  of  con- 
finement in  the  penitcniiary  of  every  free  person  convicted  of  robbe- 
ly,  burglary,  or  horse  stealing,  or  as  accessory  thereto,  shall  be  not  less 
than  five  years,  nor  more  ihiin  ten  yeai*s ;  and  of  every  such  pisrson 
convicted  of  arson,  (g)  or  as  accessory  thereto,  shall  be  not  less  than 
ten  years,  nor  more  than  twenty-one  years. 

Sect.  2.  So  much  of  the  act,  entitled,  "  An  act  to  amend  the  penal 
laws  of  this  commonwealth,**  (b)  as  directs  an  uccount  to  be  kept  be- 
tween the  public  and  each  convict  in  the  penitentiary,  shall  be  and  the 
sume  is  hereby  repealed  ;  but  it  shall  be  hereafter  in  the  discretion  of 
the  inspectors,  on  the  discharge  of  any  prisoner,  to  make  him  an  allow- 
ance not  exceeding  thirty  dollars,  if,  in  their  judgment,  such  prisoner 
shall  have  been  industrious,  and  conducted  himself  in  an  orderly  man- 
ner. 

(i;)  Anon  is  noi«  punbhable  « itb  dtnth.    See  act  of  1804.  ch.  5,  sect.  9,  p.  7.  p9^.  eh.  10. 

(it)  See  not.  ih.  1,  lect.  39.  By  act  of  1804,  eiiiicirfl,  **An.act  anowinir  a  chhn  to  Kdwttrd  Bai^ 
frr«s  aiid  fur  ocb'^r  purpows"^  (cU  98.  fccc  1,  S,  |».  57.)  the  proThioiu  of  thit  act  are  declared  not  to 
txtcad  to  such  pr'uuQt:n  a&  had  created  a  debit  agiainst  the  comtnonvcthb  bdbre  the  pftuing  ibeaoT. 
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Sect..S.  The  trial  i>f  prisoners  ^escaping  fromihe4)eniteiUiary.  shsdl 
in  future  be  bad  fo^  aucb  escape,  before  the  district  court  holden  ia 
the  cityr  of  Richmond;*  ^nd  prisoners*  so  escaping)  shall  relnain  ia- 
the  penitentistcy,  and  be  treated  jis  other  convicts,  afier  their  apt>rf- 
hension,  until  such  trial  shall  take  place ;  upon  which  trials^  the  copies 
of  the  records  transmitted  to  the  keeper  of  the  penitentiary,  relative  to 
the  f6rmer  triab  of  such  prisoners,  shall  be  produced  and  filed  of  re- 
cord in  the  said  district  courts 

Sect.  4.  All  free  persons,  accused  of  petty  larceny,  shall  be  tried  in 
the  court  of  that  county  wherein  such  ofTtnce  was  committed,  in  the 
manner  prescribed  by  the  act,  entitled,  <^  An  act  to  amend  the  ^yeval 
laws  cpnceming  the  penitentiary  ;"t  and  upon  conyiciion  of  an  offen* 
der,'  Ke  or  she  shall  be  punished  by  stripes,  on  his  or  her  bare  back» 
not  less  than  ten,  nor  more  than  forty^  for  anyone  offence,  or  by 
conJinement  in  the  penitentiary  house,  for  a  term  not  less  than  cigh* 
teen  months,  at  the  discretion  of  the  jury  before  whom  such  person 
shall  be  tried. 

Sect.  5.  The  inspectors  of  the  penitentiary,  the  governor  and  coun*. 
'oily  and  the  attorney  general,  shall  constitAe  a  board,  with  full  power 

•  to  make  such  regulations  for  the  internal  jj;overnment  of  the  peniteft- 
.  tiary,  as  may  to  them  from  time  to  time  appear  expedient,  to  which 

*  regulations  the  keeper  and  all  the  officers  shall  strictly  conform,  (i)  [To 
pommeuce.the'first  of  April,  1804.] 

CHAP.  X. 

*'       ■     '       (See  ^1  Rev.  Code,  ch.  55,  p.  79.) 

An  act  further  to'amend  the  fienal  latvs  of  this  commonwealthy  fm^atd 
January  iwenty-ninthy  1805 » 

Sect.  1 .  Be  it  enacted  by  the  general  assembly,  that  the  thirty*fourth 
-Action  of  an  act,  passed  on  the  thirteenth  day  of  November,  in  the  year 
one*  thousand  seven  hundred -and  ninety-two,  entitled,  •<  An  act  direct- 
ing the  method  of  proceeding  against  free  persons  charged  with  cer- 
tain crimes,  declaring  |he  mode  of  proceeding  on  indiptmentSj  infor- 
maticu^  and  pix)secutions,  on  penal  statutes)  and  for  preven^ng  vexa- 
tious %d  malicious  prosecutions,  and  moderating  amercements,"  (k) 
shall  be,  and  the  same  hereby  is  repealed. 

Sect.  ^.  All  actions,  suits,  bills,  indictments,  or  informations,  which 
shall  be  had,  brought,  sued,  or  exhibited,  upon  any  penal  law,  where 
the  punishment  to  be  inflicted  upon  the  oBender,  on  conviction,  shall 
neither  be  death  nor  imprisonment  in  the  jail  and  penitentiary  house, 
shall  be  had,  brought,  sued,  exhibited,  or  moved,  within  one  year 
next  after  the  offence  committed,  and  not  after ;  except  where. a  lon- 
ger or  shoiter  time  for  the  commencement  of  such  suitor  prosecution 
is,  or  shall  be  fixed  by  law. 

*  This  power  now  devolve*  on  the  eircuit  court  iioMen  tt  RkhmoiuL    See  2  Jferf,  Code,  ch.  121, 
icet.  9. !».  150. 
t  Ant.  ch.  7,  sect.  3, 4. 

(i)  Thif  clause  repcaJed.    See  fi^,  ch.  12,  sect  1. 
Ck)  1  Mev.Ctde^  eh.  74,  p.  106. 


Digitized  by 


Google 


44Q  PENITENTIARY. 

Sect.  5.  Every  indictment  or  infermation,  for  perjury*  Mbont^tiDQ 
of  pei'jur}')  or  such  forgeries  or  publications  th)ti*eof,  as  may  npt  be 
punishable  by  deaths  or  imprisonment  in  the  jail  or  penitentiary  bousCf 
hhtL\\  be  exhibited  or  moved  within  three  years  next  after  the  time  of   * 
commuting  the  offence,  and  not"  after. 

Sect.  4.  If  any  person  shall  steal  any  hog«  sboat,  or  pig,  sjich  per- 
son shall  be  adjudged  to  be  guilty  of  petty  larceny,  and  shall  have  the 
same  trial  and  punishment,  as  in  other  cases  of  petty  larceny.  (1)    . 

Sect.  5.  If  any  person  shall  falsely 'makc«  forge  or  counterfeitf.  or 
Cctiise  or  procure  to  be  falsely  made,  forged  or  counterfeited,  or  wil- 
lingly act  or  assist  in  the  false  making,  forging  or  counterfeiting^  any 
bill  or  note  of  the  bank  of  Virginia,  with  intention  to  defraud  either 
the  corporation  of  the  president,  directors  and  company  of  the  bank 
of  Virginia,  or  any  person  whatsoever ;  or  shall  pass  or  tender,  or 
offer  to  pass  or  exchange*  or  shall  cause  or  procure  to  be  passed  or 
tendered,  or  offered  to  be  passed  or  exchanged,  any  such  bill  or  npte  ' 
of  the  bank  of  Virginia,  knowing  the  same  to  be  false,  forged  or  coun- 
terfeited, then  evci7  such  person,  being  thereof  lawfully  convicCed, 
shull  be  punished  with  dDnEnement  in  the  jail  and  penitentiary* 
housei  at  hard  labour^  for  not  less  than  ten,  nor  more  than  twenty 
years,  (m)  /     •  •      '  • 

Sect.  6.  In  all  prr^ecuttoDs  for  offences  uiider  this' act,  thp  president, 
cashitT  and  other  officers  of  the  said  bank  of  Virginia,  or  eithler  of.ils 
offices  of  discount  and  deposit,  and  all  stockholders,  shall  be  deemed, 
and  mimitted  as  competent  witnesses. 

Sect  7.  All  and  every  person  and  persons,  who.  sbalh  at  any  time, 
either  in  tlie  night  or  the  day,  maliciously,  unlayfujly  and  wiHiA<^ly, 
burn  or  set  fire  to  any  house  or  houses  whatsoever,  in  a  town»  of  shalj 
aid,  abet,  assist,  council,  hire  or  command  any  person  of  persous  to 
commit  any  of  the  said  offences,  being  thereof  lawfully  convictedj  *  • 
and  either  of  the  said  offences  shall  actually  have  beeiv  commitie'd, 
shall  be  deemed  guilty  of  felony,  and  shall  suffer  death  as  a  felon.     • 

Sect.  8.  If  any  person  shall  commit  ai*son,  being  thereof  lawfajly 
convicteil,  he  shall  be  deemed  guilty  of  felony,  and  shalt  suffet 
death. 

Sect  9.  All  and  every  person  and  persons,  who  shall  at.any  time, 
cither  in  the  nipfht  or  the  day,  maliciously,  i^nlawfuLy,  and  willingly) 
burn  or  set  fire  to  any  barn,  stable,  corn-house,  tobacco 'iiouae,  ^ck  of 
wheat,  barley,  oats,  corn,  or  other  grain,  or  any  stack  of  fodder,  straw, 
or  hay  ;  or  shall  aid,  abet,  assist,  counsel,  hii^e,  or  command^  any  per- 
son or  persons  to  commit  any  of  the  said  offences,  being  thereof  law- 
fully convicted,  and  either  of  the  said  offences  shall  actually  have  been 
commuted,  shall  be  deemed  guilty  of  a  misdemeanor,  and  shall  be 
««entenced  to  undergo  a  confinement  in  the  jail  or  penitentiary  housCf 
for  any  time  not  less  than  two,  or  more  than  five  years  {  and  shall^ 
moreover,  pay  the  full  value  of  the  propei^y  burnt  or  destit>yed,  to  the 
owner  or  owners  thereof. 

Sect.  10.  Whosoever  shall  voluntarily,  and  of  purpose,,  slit  the  car 
or  lip  of  another,  with  intent  to  mark  or  disfigure  such  person,  every 

(I)  S<>e,  HI  CO  iht>  mode  of  trial  for  petty-  Ivoeny,  act  of  1803  (2Jiev.  CMk,  ck.  41,  sect.  4,  p.  7». 
am.  ch.  9.)  ttx  oV  180ft,  Tt  Rev.  tvdt^  ch.  21.  m^.  3, 4,  p.  24.  ant.  ch.  7. 

(m)  See  act  nf  1806  (S  Bco.  Code,  vh.  91,  p.  118.  par/,  eh.  11.)  tlie  piranliment  for  lAcaininr  notes  «r 
money  from  the  bank,  by  means  of  forged  oheckf  or  tirders,  or  (brcouDtafi^tag  tke  letl  ofthetank, 
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s^ch  offeod«»  his  or  her  aiders^  abettors  and  counsellors^  shall)  on  coo- 
'^    viction,  be  «e9UBced  to  undergo  an  imprisonment  at  hard  labour,  and 
*  solitary  confinementi  in  the  jail  and  penitentiary  bouse,  for  not  less 
than  t\fo,  oor  more  tWn  ten  years. 

Sect.  11.  And  be  it  further  enacted,  that  if  any  slave  shall  hereafter 
attempt  to  ravish  a  white  woman,  and  shall  be  thereof  lawfully  convict- 
\ed,  he  abaU  be  coBsidered  guilty  of  a  felony,  and  shall  be  punished  as 
heretofore. 

-Sect.  12.  Those  shall  be  let  to  bail  who  are  apprehended  for  any 
crime  not  punishable  with  death,  or  confinement  in  the  jail  and  peni« 
tentia'ry ;  and  if  the  crime  be  so  ptmishable,  but  only  a  light  suspicion 
^of  guitt  fiiU  on  the  party,  he  shall  in  like  manner  be  bailable :  but  if  the 
'crime  be  punishable  with  death,  or  confinement  in  the  jail  and  peniten- 
tiary, and  there  be  good  cause  to  believe  the  party  guilty  thereof,  he 

shall  not  be  admitted  to  bail. 
f 

CHAP.  XL 

(See  2  Rev.  Code,  ch.  91,  p.  lip.) 

jin  act  to  jiuniah  certain  thefts  and  forgeries^  fiasaed  December  thirty* 
'   ^  Jirsty  1806i 

Sect.  1.  Be  it  enacted  by  the  general  assembly,  that  if  any  person 

shall  fraudulently  obtain,  or  aid  or  assist  in  obtaining,  from  the  bank 

of  ^2rginia»  or  any  of  its  offices  of  discount  and  deposit,  any  bank  or      ^ 

l^ost  note,  or  rapney,  by  means  of  any  forged  or  counterfeited  check 

o]^\rder  whttsdbver)  knowing  the 'same  to  be' forged  or  counterfeited, 

^  then  e^ry  such  jperaon,  being  duly  convicted  thereof,  shall  be  sen- 

«    tenced  to  iufier  imprisonment  in  the  jail  and  penitentiary  house,  for  a 

period  of  time  not  less  than  two,  nor  more  than  ten  years. 

*  S«ct.  2.  And  be  it  further  enacted,  that  if  any  person  shall  forge  or. 

counterfeit,  or  aid  in  forging  or  counterfeiting,  or  keep  or  conceal,  or 

aid  in  keeping  or  concealing,  any  instrument  for  the  purpose  of  forging 

P    or  onunterfieiting  the  ^eal  of  the  bank  of  Virginia,  then  every  such 

pers6n|  being  duly  convicted  thereof,  shall  be  sentenced  to  suffer  im- 

prisonmffnt  in  ^he  jail  and  penitentiary  house,  for  a  period  of  time  not 

less  than  five  years,  nor  more  than  fifteen  years^ 

Sec^  3.  And  be  it  fuither  enacted,  that  if  any  person  shall  steal  or 
take  by  robbery  from  another,  any  bank  or  post  note,  then  every  such 
4)erson,  being  duly  thereof  convicted,  shall  be  sentenced  to  suffer  im- 
prisontnent  in  the  jail  and  penitentiary  house,  for  a  period  of  time  not 
less  than  three  years,  nor  more  than  ten  years.  [To  commence  from 
tlie  passing.] 

CHAP.  XII. 

(See  2  Rev.  Code,  ch.  1 11 ,  p.  140.) 

,4n  act  concerning  the  internal  regulations  of  the  penitentiary  house  ^ 
fiassed  January  twentieth^  1807# 

Sect.  1.  Be  it  enacted  by  the  genei*al  assembly,  that  so  much  of  any 
act  or  acts,  as  requires  that  a  board  of  inspectors  shall  be  appointed  for 
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the  govenynient  of  the  jail  and  penitentiary  houses  ttid  asotrtaiii^  thefr 
powers  and  duties ;  and  fto  much  of  any  act  or  acts  aa^^tnpowerB  the    * 
said  in8{>ector8,  with  the  executive  and  the  attorney  general,  to  form^   * 
a  board,  with  power  to  prescribe  rules  for  the  imernid  govermt^nt  of 
the  said  jail,  shall  be  and  the  tame  are  hereby  repealed,  (n) 

Sect.  2.  It  shall  and  may  be  lawful  fior  the  g^versor,  by  and  with  ^ 
the  adrice  and  consent  of  council,  from  time  to  tfitnci  to  make  ftnd^' 
ordain  all  such  rules  and  regulations  as  to  them  shell  seem  expedient, 
for  the  purchase  of  materials  for  the  manu&ctoHes  earned  on  wklan 
the  jail  and  i)enitentiary  house,  and  the  tools  and  implemenis  neces- 
sary therein ;  for  contracting  for  the  clothing  and  diet  of  tonvicta ;  Tor 
the  sale  of  articles  by  them  manufactured ;  for  ptiyvkling  for  aM  en-^ 
forcing  all  such  punishments  by  solitary  confinement^  low  and  coarse 
diet,  or  by  stxipes,  not  exceeding  thirty-niAc,  as  nay  be  necessary  Jbr    • 
punishing  offences,  disobedience,  profane  cursing  and  sw^rkig,  inde- 
cent behaTiour,  idleness,  and  other  breaches  of  duty  and  go^^  order, 
committed  within  the  jail   and   penitentiary  house  by  the  convicts 
therein  confined ;  which  rules  and  regulations,  so  ordained  and  esta- 
Uished,  it  shall  be  the  duty  of  the  keeper,  his  clerks,  assistants,  and 
turnkeys,  to  obey  and  execute. 

Sec.  3.  In  addition  to  the  powers  hereby  vested  in  the  goveriior  and 
council,  it  shall  and  may  be  lawtul  for  them,  froip  timft  tu  time,  ta 
execute  any  or  all  of  the  powers  and  duties  at  any  time  heretofore  ,  • 
vested  in  or  enjoined  upon  the  mayor  of  the  cky  of  Kicbfiiond,  the* 
court  of  the  said  city,  the  inspectors,  or  the  inspectors  with  tha  go- 
vernor and  council  and  the  attorney  general,  wheneyer^khe  exeK:ise^o( 
all  or  any  of  the  powers  aforesaid  shall  to  them  appeal*  i^ilpedicm  and 
necessary  for  the  geod  government  of  the  jail  and  |)eliiteiniary  houae. 

Sect.  4.  So  much  of  any  act  or  acts  o(  assembly  as  alldws  tu  the  *  • 
keeper  of  the  said  jail  any  commission  or  commiasions  ugbn  the  pur- 
ehase  or  sale  of  any  article  or  manu&cture  shall  be,  and  the  sutiie  is 
hereby  repealed,  (o)  But  the  governor,  with  the  advice  oC  cottNcii, 
may  nevertheless  contract  with  the  said  keeper,  or  with  ai^  oWher  per- 
son or  persons,  for  the  diet  and  clothing  of  the  pt  isoners ;  for  the  ]^r«  , 
ehase  of  materials,  tooh,  and  implements,  and  tor  the  sale  of  wares  and 
merchandise  manufactured  within  the  said  jail,  on  such  terms  as  to 
them  shall  seem  most  adviseable  for  the  public  imere^t*  and  from 
time  to  time  may  make  such  reasonable  alio wanceaorconuliissiiins on 
the  objects  aforesaid,  as  they  shall  deem  proper. 

Sect.  5.  The  keeper  shall  compel  every  piisoner  to  perform  his 
daily  labour,  unless  such  prisoner  shall  have  been  placed  on  the  list  of 
invidids  by  the  physician,  whose  duty  it  shall  be  to  visit  the  peniten- 
tiary once  in  every  day  (Sundays  excepted)  from  the  first  of  July  to  the 
first  of  November,  once  in  two  days  the  residue  of  the  year,  for  tho- 
purpose  of  examining  the  convicis  as  to  their  health  and  ability  to 
work. 

Sect.  6.  The  salary  of  the  physiciar,  appointed  by  the  executive 
to  visit  the  jail  or  penitentiary,  shall  be  five  hundred  dollars,  to 
commence  from  the  fiist  day  of  January,  one  tiiouaand  eight  hun- 
dred and  seven.     [To  commence  from  the  parsing.] 

(n)  See  ant.  du  l,  and  ch*  9,  s  cu  f .      *  C'>)  Ant.  «|.  I,  M«t.  37. 
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CHAP.  xm. 

•  "  (See  2  Rev,  Code,  ch.  132,  p.  1^6.) 

*      vfn  act  to  amend  the  penal  laws  of  t/iU  commonwealth^  fiasaed  February 

tenthy  1808. 

Sect.  1.  Be  it  enacted  by  the  general  assembly^  tliat  if  any  sl^ve  of 
slaves,  at  any  time  hereafter,  shall  vilfully  and  maliciously  bum  or  set 
fire  to  any  barn,  stable,  corn-house,  or  other  house,  or  shall  advise, 
counsel,  aid,  abet,  or  assist  any  slave  or  slaves,  free  negro  oi*  mulatto, 
to  commit  <;ither  of  the  said  offences,  being  thereof  lawfully  convicted^ 
if  the  amount  of  the  burning  be  of  the  value  of  ten  dollars,  he,  she,  or 
theyy  shall  be  deemed  guilty  of  felony,  and  shall  suffer  death,  i|s  is  pro- 
vided in  other  cases  of  felQny. 

Sect.  ?.  If  any  slave  or  slaves  shall  wilfully  and  maliciously  burn  or 

set  fire  to  ar^  stack  or  cock  of  wheat,  barley,  oats,  corn^or  grain,  or  to 

any  ^tack  or  cock  of  hay,  straw  or  fodder,  or  shall  advise,  counsel,  aid, 

«       ^et,  or  assist  any  slave  or  slaves,  free  pegix)  or  mulatto,  to  commit 

.    either  of  the  offences  in  this  section  mentioned,  being  thereof  lawfully 

convicted,  he,  she,  or  they  shall  be  deemed  guilty  of  felony,  and  shaU 

^     ibe  burnt  in  the  hand,  and  receive  on  their  back  any  number  of  lashes 

\  not  exceeding  thirty-nine,  as  the  court  in  their  discretion  may  think 

fit  tO'infii^t.    tTo  commence  from  the  gasdng.] 

CHAP.  XIV. 
«•*  (See  sessions  acts  of  1808,  ch.  4,  p.  5«) 

jhi  act  aihmTtg  fiernons  arraigned  of  misdemeanorsj  in  certain  caae9^  th^ 
* '  right  ofeliaUenge^fiassed  January  ninths  1809. 

'^r         '  Be  it  enatted  by  the  general  assembly,  that  in  all  cases  'where 

«oy  person  oi^  persons  shall  hereafter  be  put  upon  bis,  her  or  their  trial . 

4     fer  any  misdemeanor,'  the  punishment  whereof  is  or  shall  be  confine* 

ment  ia-  the  jail  and  penitentiary  hoiise  of  this  commonwealth,  such 

^     jj^ersoo  p{  persons  shall  be  allowed  the  same  right  of  challenge  as  is 

.    '^UcAv^dto  persons  arraigned  for  felonf.    [To  commence  from  the 

'    isassing.]  "  ;' 

CHAP.  XV. 
•        V  (See  sessions  acts'of  1 808,  ch.  23,  p.  3 1 .) 

•  An  act%  trrtcnd  the  fienal/awe  of  this  commonwealth^  pa sned  February 

seventht  1809. 

.     »^      Sect.  K  Be  it  ensicted  by  the  general  assembly,  that  if  any  person 
llfiaU  vdfunt»rily,  wilftt}ly,^od  qf  purpose,  destroy  or  conceal  ^e  last 
yAU  aQd  tesumeot  #f  any  decendent,  oirany  codicil  to  suqh  last  will     ^ 
.  i(Qd  tettament^  or  sl^U  ^ilfuUy  aid  qybsist  in  the  deatrojFiog  or  ^o&- 
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cealing  any  such  last  will  and  testament,  or  any  codicil  thereto^  with 
intent  to  prevent  the  probate  thereof,  or  to  defraud  any  devisee  or  legatee 
under  such  last  will  and  testament,  or  codicil  thereto,  he  or  she  so  o^ 
fending,  bein^  legally  convicted  thereof^  shall  he  deemed  guilty  of  fe- 
lony,  and  shall  be  sentenced  to  undergo  a  confinement  in  the  jail  and 
penitentiary  house,  for  a  period  not  less  than  one  nor  more  than  ten 
years. 

Sect.  2.  When  a  presentment  shall  be  made  by  a  ^i^nd  jury  of  this 
common  weal  til,  in  any  of  the  superior  courts  thereof,  having  criminal 
jurisdiction,  of  a  felony  committed  by  any  person  ;  and  the  persoB  so 
presented  would  be  entitled  to  a  trial  before  an  examining  court  of  his 
or  her  county  ;  it  shall  be  the  duty  of  the  judge  who  presides  when 
such  presentment  is  made,  to  issue  his  warrant,  directed  to  any  sheriff 
or  constable,  for  apprehending  the  person  so  charged,  and  commit 
him,  her  or  them,  to  the  jail  of  the  county  where  the  presentment 
shall  charge  the  said  offence  to  have  been  commiued ;  and  upon  the 
person  so  charged  being  apprehended  and  committed  to  jail,  the  jailor 
shall  immediately  notify  some  justice  of  the  peace,  in  and*for  his  coun- 
ty, thereof;  which  justice  shall  issue  his  warrant  to  the  sheriff  <rf 
his  county,  commanding  him  to  summon  the  justices  thereof,  for  the 
purpose  of  holding  an  examining  court  upon  the  person  commjttedt 
tinder  the  same  iniles  and  regulations  examining  courts  are  now  direct- 
ed to  be  held  upon  persons  charged  with  felony.  And  it  shall  hfe  the  . 
duty  of  the  said  sheriff  to  summon  the  Witnesses  who  gave  evidj^ce 
before  the  grand  jury  when  the  presentment  was  made  fas  well  as  any 
others)  to  attend  the  said  examining  court.  A  list  of  the  names  of 
the  witnesses  who  gave  evidence  before  the  grand  jury  shall  be  en- 
dorsed upon  the  warrant  by  the  judge,  at  the  time  of  issuing  the  same. 
[To  commence  from  the  passing  ] 

ICT*  The  act  of  the  20th  of  January,  1807  (ant.  ch.  12)havii^  abo- 
lished the  board  of  inspectors,  and  transferred  to  the  executive  the 
powers  formerly  exercised  by  them,  as  well  as  the  power  of  makinp;  ^ 
and  ordaining  rules  and  regulations  for  the  internal  government  of  the  ' 
penhentiary,  the  executive,  on  the  23d  "of  January,  1^07,  ^dqpted 
jiroviBionaUy  the  then  eadsting  rules  and  regulations ;  tfld  ftCtarnM-iis 
ad<4)iecl  the  following  :  •♦"•*.. 


ADVICES  OF  COUNCIL  ' 

CONCERNING  THE 

PUBLIC  JAIL  AND  PENITENTIARY  HOU.^^ 

IN  COUNCIL,  January  3  Uty  ie07. 

\.  IT  is  advised  that  an  agent  for  the  penitentiary  be  appointed,  tP 
reside  in  the  city^  of  Richmond,  .wiiose  duty  it  shall  be  tb  purchase  aBE 
tlie  raw  materials  which  may  be  necessary  for  the  internal  operations 
f»f  tfc^itinatitutiOD,  aBdevefyothar  article  which  fiay be, required  for 
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V  the  use  dftheprisoTierS)  except  what  relates  to  their  diet;  and   to    -»* 

sell  at  some  convendent  place  in  the  said  city,  all  tlie  articks  manu- 
<  facturcd  for  sale  at  the  penitentiary,  for  which  services  he  sliall  be  al- 
lowed a  cgmmissian  of  hve  per  centum  oi)  the  gross  amount  of  sales» 
xleducttng  from  such  commission,  however,  the  expense  of  transport- 
0-ing  the  manufactured  articles  from  the  peoitentiary  to  the  city  of 
Kichrr^pnd.*  ^  ./ 

2.  It  shall  be  the  duty  of  the  keeper  of  the  penitentiary,  on  every   /' 
Monday  throughout  the  year,  lo  deliver  to  the  said  agenlj  everj^  artN    '   # 
cle  manufactured  by  the  convicts  during  the  preceding  week,  except 

.    such  as  may  be  directed  by  the  executive  to  be  tnamiiuctured  for  the 

'   pubhc  service,  and  excepting  also,  such  t<K>ls  and  implements,' and  * 

,     other  articles,  as  may  be  made  by  the  convicts  for  the  use.of^e  in-  ^ 

stitution.     An  invoice  containing  an  accurate  account  of  the  several 

articles  sent  from  the  penitentiary,  either  for  sale  or  the  use  of  the 

•  commonwealth,  as  the  case  may  be,  shall  be  made  out  by  the  keep-  ^< 
er  and  forwarded  with  the  said  articles  ;  and  the  receipt  of  tbe  agents    • 

,-  or  other  person  Who  shall  be  authorised  by  the  executive  to  cause  any 
articles  to  be  manufactured  at  the  penitentiary^  for  the  public  service^ 
imnexed  to  a  duplicate  of  such  invoice,  shall  be  a  sufficient  voucher  ♦• 
to  the  keeper.     The  like  ^proceedings  sliall  be  had^vitli  respect  to  all 
articles  purchased  by  the  agent  for  the  use  of  the  penitentiary. 

3,  It  shall  be  the  duty  of  the  agent  as  well  as  the  kteperof  tlie  pe*   ^ 
nitentiary,  regularly,  on  the  first  days  of  Marcht  June,  bepterober,  and 

'   December,  in  every  year,  to  render  to  the  executive  an  accurate  statc-^ 
ment  of  their  accounts,  together  with  the  vouchers  on  which  each  item 
I    IS  fouuiiied ;  a  copy  of  which  account  they  are  also  to  furnish  to  each 
^.  otlier-    The  said  agent  shall  give  bond  in;the  penalty  of  fifteen  thoif-' 
sand  dollars,  witli  such  security  as  shall  be  approved  by  the  executive,  " 
for  the  faithful  performance  of  the  duties  of  his  office;  sliall  at  all' 
times  be  removable  at  the  pleasure  of  the.executive  ;  and  shall  quarter-  - .. 
jy  pay  into  the  treasury  whatevevvbalance  shall  remain  in  his  hands.    .    • 
*4.  Theclerkofthe^enitentiary  shall  keep  a  regular  account  with 

*  the  agent;   and  also  an  account  between  the  commonwealth  ami  the 
penitentiary.     At  the  several  periods  above  mentioned,  he. is  to  ren-^ 

•  der  to  the  executive  a  detailed  account  of  the  operations  of  the  peni-* 
tentiary,  d^iring  the  preceding  quarter,  in  which  every  item  of  det)iif  ■ 

\  ^d  credit  is  to  be  entered,  and  ac  tlie  ^nd  of  the  yesur  he  is  to  furnish  a  . 
,     general  insult  of  those  operaiioiiSj  shewing  whether  the  commons   ' 
.  iiveakh  is  gainer  or  loser  by  the  institation.        '      ,  .*''*>" 

5»*  Atthe  co^mcnciiment  of  each  quarter,  oroftctier,  if  necessary, ' 

*  tne  keeper  of  the  penitentiary  shall  lay  before  the  executive  a  state-^ 
.went  of  the  siivcral  articles,  as  weli  as  the  monies  which  he  may  deem 
tiecessary  for  the  use  of  the  institution  during  the  quarter;  and  no  „ 
monies  shall  be  drawn  from  the  treasury,  or  articles  purchased  by  the 
agent,  but  by  order  of  the  executive,  r  .    . 

,  6.  The  keepcrof  the  penitentiary  shall  be  allowed.a  commission  of  * 
,  fifteen  per  centum  on  the  clear  profits  of  the  institution,  after  deduct-  • 
,ing  all  the  expences  incident  thereto.     And  each  turnkey  and  assist- 

♦  Agents  hare  lince  blen  appointed  redding  in  Pctenhurg,  LynchbuT??,  an*  Frc<!eric1nlM>n»',  for  the 

«e  of  4climfi  articles  manufactured  at  tte  pttuteutiarj-.    All  Uvc  purchase*  of  ra^r  matttriab  aire 

l»7  the  ag«nt  at  Riciunoad.  j 
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ant  ktepeV  shall  be  allowed  a  commission  of  five  per  cent  on  the  dear  y 
profiis  of  the  institution,  after  a  like  deduction. 

IN  COUNCIL,  January  SU/,  1807. 

) .  IT  is  advised,  that  twelve  persons  be  appointed  by  the  executive     ^ 
.   to  \islt  the  penitentiary,  who  shull  continue  in  office  until  the  first  daft    < 

of  January  next,  and  -a  similar  appointment  shall  be  annuaJl/  madcV. 
'    'i'iie  persons  so  appointed,  seven  of  whoni  shall  be  a  quorumV* shall, 
nitet  once  in  three  months,  in  the  apartment  heretofore  provided  for 
the  use  ot  the  inspectors  in  the  said  jail,  and  shall  then  and  there  select     ^ 
two  of  their  bcxly  to  act  as  visitors  for  each  month,  who  shall  examine  /*' 
iuio  the  management  of  the  said  jail,  and  the  conduct  of  the  keeper 
I'.nd  his  deputies,  and  shall  make  a  report  thereof  to  the  visitors  when    -. 
ciiiavterly  convened,  or,  if  they  deem  it  necessary,  immediately  to  th^ 
1  xccutive.     The  said  visitors  at  their  quarterly  meetings  are  request* 
."  td  to  make  such  communications  to  the   executive,  and  to  suggest- 
Huch  alterations  and  amendments  in  the  system,  as  they  may  deem 
jMopcr,     The  said  visitors  are  particularly  requested  to  report  any  in-  *♦ 
■torruption  or  indijrnity  they  may  receive^  either  from  the  keeper,  the  '  ^ 
turnkeys,  or  any  other  person,  in  the  discharge  of  their  duty. 

2.  Any  one  of  the  said  visitors  shall  be  empowered  to  grant  a  per- 
mit to  any  person  whom  he  may  think  it  proper  and  safe  to  allow  to 
visit  the  penitentiary.. 


ADDrriONAL  RULES. 


IN  COUNCIL,  June  2<Jth,  iSOi^.  ^      ^ 

-•;      1 .  .WHENEVER  the  keeper  shall  furnisli  any  manulactured  ani-    , ' 
cles  to  an  agent,  he  shall  immediately  send  a  certified  copy  of  the  in-     '    ' 
\oice  to  the  auditor  of  public  accounts,  to  enable  him  to  dtb&i  such  • 
agent  with  tlie  amount.  »  *  — *  '^'     .        •  » 

2.  I'he  several  agents,  in  the  settlement  of  their  accounts,  shall  ^  « 
render  accounts  of  stock  on  hand,  as  well  as  of  sales  of  manufactured 

'articles  ;  and  at  the  end  of  each  year  an  actual  inventory  shall  be  tajcen. 
-    2.  The  auditor  is  instructed  to  keep  rcgulai*  accounts  between  tiie    r*' 
commonwealth  and  each  agent. 

■  ..IN  COUNCIL,  5i^/emA^r  19/A,  1809. 

IT  is  advised  that  the  auditor  be  directcd,to  open  and  Itecp  a  regijjir 
account  between  the  commonwealth  and  the  penitentiaryt  charging 
,  tMat  institution  with  wan  ants  of  every  description  ap^rtaining  theses    t^ 
tp,  and  giving  it  credit  for  all  v^ork  done  for  the  public,  and  for  sale4 
made  by  the  several  agents.  *     .'    .       >      .  *' ' 

The  several  agents  for  selling  articles  tnanufactured  at  the  peni-  «  ^ 
tentiary  are  required  to  settle  their  accounts  quarterly  with  the  audi-  ;*'  , 
tor,  and  pay '  into  the  treasury  whatever  balances  may  be  due  from'*'^ 
them  to  the  commonwealth ;  and  the  auditor  is  instrucfctd;  to  report  to 
the  executive,  immediately  after  each  quarter  day,  theliambe  of  any 
agent  who  shall  fail  tp  settle  and  pay  as  aforesaid.  .  ; '« 
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..   '  '     RULES  AND  REGULATIONS 

4     Far  the  infernal  gcwemment  of  the  fiublit  jail  and  penitentiary  ;  adopted  . . 
by  the  executive  on  the  twenty-ninth  of '  April,  1807, 

1.  IWfilNin  be  the  doty  of  the  keeper,  upon  the  receipt  of  tiny  con- 
'  ^rlct,  to  take  his  or  her  height^  and  cause  the  saihe  to  be'  entered  in  a  ' 
book';  in  which  he;&haU«lso  note  when  such  convict  was  received  ; 
'ftis  or  her  name)  a^e,  complexion  ;  coloured  hair  and  eyes  \  the  dis- 
'  *  Wet  in  which  ^e  t>r  aher  was  convicted  ;  the  nature  of  the  crime  ;  pe-  * 

Tioid  of  confinement;  iirbat  portion  of  that  pcridd  in  solitude,  and  the 
}  '  fjtece  of  Ws  or  her  nativity. 

*        2.  Eviery  prisoner  ahaH  be  cai'efully  searched,  and  deprived  of  any 
V     instrament  %iy  which  he  or^she  may  effect  his  or  her  esc4>evi)elbrehe 
^  or  she  i^' received  into  the  jail. 

^.^  The  keeper  is  authorised  and  required,  as  to  him  shall  seem  ^ 

9  most  conducive  to  the  public  interest^  and  the  reformation  of  the  pri*  . 

^    sonersy  x»  punish  any  convict  who  shall  be  guilty  of  disobedience,  pro- 

.  ^     '.%»e  cuning  and  sweariog,  indecent  behaviour,  idleness^  and  other   • 

f        ^eaehesoftinty  and  good  order,  by  whipping, pot  exceeding  thirty-  *" 

nine  lashes  tor  any  one  offen<fe,  or  by  confinement  in  the  solitary  cells,. 

*        Id  cT&rknessg^  and  without  a  bed,  on  %  scanty  allowance  of  bread  and 

V       ^ater  only*    Provided,  that  for  Hie  Brst  offence,  the  period  ofstich 

^    %  confinement  shall  not  exceed  ten^day s,  nor  for  any  subseqitent  pffencet 

'*  .  Qfteen  days,  without  the  consent  of  the  governor  by  and  >vith  the  ad- 

^  vice  of  the  cooncFl.       .        »  '      '     \ 

.4.  Sotitary  cbnfihement  may  in  all  cases  be  disposed  withy  where, 
•in  Itteopinhm  of  the  keeper,  the  slate  ofuny  prisoner's  health,  or^the 
^      interest  of  th«  commonwesklth,  may  render  it  expedient  to  do  bC|. 

^  f    j^.  IThc  portloular  employment  of  each  prisoner  shall  be  such  as  the    . 

^       l&ebptr  dfay  consider  best  adapted  to  his  or  her  age,  sex,'and itate  of 

.,    ^   lie«}tb ;  haviifg  dtie  regard  to  thatemf  loymesf  whtch^.^s.  most  profit- 

"^   able.     Tlie^kec|>er  shall  deliver  out^tht  materials  and  Teceiveahe 

workrbx,  weight  jar  ^neasure,  as  far  a§  practitable,  in  ftrder;  to  prevent^ 

enibezd|jBii)^nt  or  wai^te:  He  shall  cau4(  each  assistant  to  keep'a  book, 

*  ^     ill  which  ^hall'i^b  eoiered,  opposite  the  name  of  every  prisoner  in  his 

^  ward,^q  qjtlintity  of  raw  materials  deliveved  ouMo  him  or  her  in  any 

week,  and  liegularL^  etner,  under  each  day  of  |he  \yeek,  the  work 

<whleh«4)as  1>een  completed  or  that  day/   At  the  end  t>f  the  week  the 

•laUoin*  o\  each  convict  shall'  b&ascertained  ;  and  aAy  convibt  who  shall 

beifound  lemHs  or  negligent  in  performing  the  woric  required,  to  the  "^ 

beet  of  ht»  o#  her  power  and  abilities,  «r  NyholsHall  wilfi^y  waste,  da« 

ma^et-or  enSbez^l^the  said  materials«or  any  part  there6i*,  shall  be  so- 

'     .  verely  punished)  as  presdribed  by  the  third  rule.    '  •   - 

6.  The  males  and  (cmates  shall  at  all  tii3|piic*9(be  k6pt  separate  and 

apart.*  '  .**  '  -'     *" 

*  7.  The  keeper  s^all  take  care  that  the  prisoners  wash  themselves 
•every  mdminff,  and  before  meajd^  and  put  on  clean  linen  at  least  once 
^  week  (when  aUr'tbe  males  shalift  ba?e  their 'keads  end  %ie;ards  clese 
shaved)  auud  thjit  their  apa||ments  be  sv^pt  every  mommg,  and  fu- 
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intgated  during  the  summer  aod  fall  seasons,  once  a  week)  or  oftener^ 
With  tar  and  vinegar. 

8.  The  keeper  shall  permit  po  person  (except  the  visitors  of  the 
penitentiary  and  othei*s  authorised  by  law)  to  go  into  the  jail  «nd  pe- 

^  nitcutiary  bousej  without  a  written  license  from  a  member  of  the  ex^    v 
^  ecutive,  or  from  one  of  the  said  visitors.'    In  all  cabcs  of  permits  to 
▼isit  the  penitentiary,  the  names  of  the  parties  permitted  to  visit 
ought  to  be  inserted  in  the  license  for  that  purpose.     And  where  a 
■  person  wishes  to  visit  a  friend  or  connexion  who  may  be  a  prisoner 
in  the  penitentiary,  it  must  be  so  expressed  in  the  permit^  if  the  fact 
"  can  be  ascertained.    'If  the  applicant  to  visit  be  of  known  bad  charac- 
**   ter,  or  have  been  frequent  in  making  applications,  or  shall  have  beert  * 
detected  in  any  improper  intercourse  with  any  of  the  prisoners,  or  if 
the  conduct  of  the  prisoner  whom  he  or  she  may  wish  to  sec  has'  not   * 
been  uniformly  correct,  the  keeper  may  rcfu«>e  admittance  beyond  the    - 
inner  gate,  or  prevent  the  parties  from  conversing,  except  through  the 
aperture  of  the  said  gate,  notwithstanding  a  permit  may  have  been  ob-* 
^  tained  to  visit  the  interior  of  the  penitentiary.     An  indulgence  tcr  a 
,  .^person  to  visit  a  friend  or  connexion  within  the  interior  of  the  peni^ 
tenliary  can  only  be  the  result  of  good  conduct  in  both  paities;  and  * 
when  such  indulgence  is  granted,  the  keeper  or  one^of  his  assistants^ 
"  shall  always  be  present.     No  letter  or  other  communication  in  writing 
.shall  be  suffered  to  go  in  or  out  of  the  said  jail,  until  the  same  Sihall 
have  been  examined  and  approved  by  the  keeper  j  not  shall  anf  per» 
•  son,  without  his  consent,  carry  any  thing  in  or  out,  for  the  use  of  the 
prisoners.  '*'    ? 

9.  The  keeper  shall  cause  all  the  rooms  and  cells  to  be  numbered, 
and  divided  into  so  many  wards  as  there  may  he  assistants;  alJoting^ 
to  each  ward,  as  nearly  as  may  be,  an  equal  number  of  loonisand  cells, 
and  one  of  the  said  wards  to  each  assistant ;  who<»e  duty  it  shaH  b^, 
under  the  direction  of  the  keeper,  to  examine  every  evenirigthc  doors,     * 
windows,  beds,  and  rooms  of  the  prisoners  belon:^ing;*to  his  WArd$-  tor^* 
search  and  lock  them  up  before  dark,  and  not  siifler  theiti  to  carry  mto 
their  apartments  any  instrument  tliat  may  assist  them  in  escaping; 
and  also  to  extinguish  carefully  all  the  fire  in  the  work-rooms. 

,  10.  The  keeper  shall  not  suffer  more  than  one  of  the  convicts  at  a 
time  to  approach  the  vibitors,  or  other  persons  permitted  to^  go  into^ 
the  jail,  nor  any  convicts  to  listen  to  any  thing  such  persoi^  are  8|h^- 
ing,  except  when  spoken  to  and  desired  to  pay  attention*  ''    -^ 

11.  The  keeper  shall  not  suffer  any  kind  of  gaming  in  the  jail\ind 
penitentiary  house,  either  among  the  convicts  or  hi*  assistauts*;  nor 
cursing  or  swearing,  or  other  profane  language.      **  *      '         • 

»  12.  The  keeper  shall  cause  the  yard  of  tlie  jail  a4^d  ijenitentkry 
.house  to  be  kept  free  froiif  horses,  cows,  goats,  hogs,  and  fowls,  and 
the  necessary  to  be  kept  inoffensive.  /     •     '         •    *       . 

1 3.  It  shall  be  the  duty  of  the  keeper,  on  tike  receipt  of  each  prison-, 
er,  to  read  to  him  or  her  such  parts  of  the  penal  lifxvs  of  this  common- 
wealth as  impose  penalties  fbr  escapes,  and  to  tnake  all  the  prisoners 
in  the  penitentiary  acquainted  with  the  same.  It  shall  also  be  his  duty, 
on  the  dischari^e  of  each  prisoner,  to  read  to  him  or  hw  such  parts  of 
the  said  laws  as  impose  additional  punishments  {pv  the  repetition  of 
Offences.  .      -.    •  *  .       ^     '       . 
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'  ^14.  it  dhallbetfae  ivAy  of  the  keeper  cftrefully  to  inspect  the  moral 
OoDcinct  of  the  priaohera ;  to  fiinihh  them  with  such  moral  and  religi* 
ou^  books  as  shall  be  recommended  by  the  visitors ;  to  proture  the 
performance  of  cHnrine  sertice,  on  Sundays,  as  often  as  may  be ;  and  to 
enjoin  a  strict  attention  to  all  the  rules  of  the  ii^titution. 

15.  The  Wtors  are  respectfully  requested  to  recommend  to  the 
keeper  the  introduction  among  the  prisoners  of  such  cheap  books  as 
(hey  may  deem  best  calculated  to  improve  the  mind  and  ameliorate 
the  heart ;  and  the  acting  visitors  wiH  please  to  report  to  the  executive 
such  of  the  convicU  as  may  distinguish  themselves  for  their  industry 
and  good  morals,  and  who  by  an  exemplary  line  of  conduct  may  have 
evinced  a  total  xeformatioob 

16.  It  shall  be  tlieduty  of  the  turnkey  and  btsassietantsto  continue 
at  all  times  in  the  prls^  all  night,  and  to  keep  watch  in  such  manner 
as  the  keeper  shall  direct. 

1 7.  It  shall  be  the  duty  of  the  keeper  to.cause  the  clothes  of  the  pri- 
iSonersy  when  received  into  the  penitentiary,  to  be  washed  and  careful* 
ly  put  away>  pvtting  a  ticket  with  their  names  to  each,  to  be  returned 

-  thenvon  their  discharee ;  or  if  it  shonld  be  the  wish  of  any  of  the  pri« 
soners  that  thdr  cfothing  should  be  sc^',  he  shall  dispose  of  them  to 
<he  best  advantage,  and  retain  the  money  arising  from  such  sale,  to  be 
returned  to  such.prisoners  on  their  discharge. 

IS.'  The  clothing  annually  fornished  the  prisoners  shall  consbt,  for 
each  ttnle-f  of  one  short  coat  and  one  pair  of  overalls,  made  of  coarse 
;drab  and  blue  cloth,  and  one  waistcoat,  made  of  bi*own  and  green  cloth, 
fltefliately  forming  the  ^iifferent  parts  ;  two  pair  of  shoes,  two  pair  of 
yafn  stockings,  twa- skirts,^and  two  pair  of  trowsers^  made  ofozna* 
oprgs ;  and  for  each  iemale,  of  two  short  gowns  and  two  petticoats, 
9iade  of  blue  and  green  plains,  alternately ;  two  shifts  and  two  pfitti- 
coats,  made  of  oznaburgs,  two  pair  of  shoes,  two  pair  of  yam  stockings, 
and  two  blue  linen  or  cotton  beck  handkerchiefs. 
'  19.  T  he  diet  of  the  prisoners  shall  be  as  follows  *  For  breakfast, 
three-fourths  of  a  pound  of  meal  made  into  bread,  and  one^halfof  a 
gill  of  molasses  mixed  with  water.  For  djfnner,  half  a  pound  of  meal 
puide  into  bread  (asiifiicient  quantity  to  thicken  sfiup  being  reserved) 
half  a  pound  of  coarse  meat  made  into  soup,  and  a  pint  of  Irish  potatoes* 
*Bu|  when  potatoes  or  coarse'fresh  meat  cannot  be  had,  the  keeper  may, 
in  Ueu  thereof^  receive  of  the  contractor  any  other  provisions  in  season, 
of  equal  vahie,  though  of  4ifferent  quantities*  Pronded,  however,  that, 
for  extraordmary  services  performed  by  any  prisoner,  the  keeper  may 
increase  the  said  allowance,  and' may  diminish  it  for  any  neglect  of  du- 
ty. Or  other  offence.  The  said  provisions  shall  be  sound  and  whole- 
so^K«nd  served  at  the  ringing  of  a  bell,  at  the  sound  of  which  all  the 
prisoners  shall  assemble,  and  eat  together,  except  the  sick,  Who  shall 
be  furnished  agreeably  to  the  directions  of  the  attending  physician. 

do.  The  actmg  visitors  are  requested,  at  the  expiration  of  their  res- 
pective  terms  of  service  as  such,  to  make  a  report  to  the  executive  of 

*  T1ieMmpcMieirti«rti  oTcfteh  C^fHjMktn  fbr  a  eonvkc  have^  BiiMe  the  aemiteeiith  of  April.  1807« 
Iven  fbmislied  by  eontracti  with  the  execative,  annually  renewed ;  and  the  priee  has  raned  from  titt 
taiatea  •ems*  ration.    BcAn  that  petiod,  the  keeper  was  permitted  to  fanMlheaiH  and  wa>aU^ 
«dhv  the  tnspaeton,  t^rteenanda  half  cents  for  each  ratkn. 

I'M  cfechmg  «f  the  pruoncn  is  now  nanii^aivid  whhia  thahniUiBg'. 
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the  manner  in  which  the  foregoing  rules  bffve  been  carried  into  effect, 
during  the  lime  of  tlieir  visitation  at  the  penitentiary  house. 

fCJ°'  On  the  first  of  April  1 807,  a  new  keeper  of  the  penitentiary 
entered  on  the  duties  of  his  office)  and  on  the  twenty-ninth  of  the  same 
month  a  new  set  of  ruJes  and  regulations  were  adopted  b>  the  exccu* 
dve,  which' were  digested  from  those  of  Pennsylvania,  J^Tew-York^  and 
the  former  rules  and  regulations  proposed  by  the  board  of  inspectors^ 
together  which  such  alterations  and  amendments  as  experience  had 
suggested.  In  order  to  estimate  the  advantages  which  have  resulted 
from  the  change  of  system,  the  following  compai^tive  statement,  taken 
from  official  documents,  is  given. 

Comfiarative  view  of  the  irUertial  ofieraiiona^^  fke  fienitendary^  under  Ote 
former  andfiresjetu  system^  embracing  a  period,^ ntaiiy  fix  y<or<» 

'     VOUMER  SYSTEM. 

No.  l....From  first  December,  1803,  to  first  Decem\>ery  1804- 
To  expences  ansing  from  purchase  of  raw  materialSf 
tools,   diet)  and  clothing  of  prisoners}  stationary,  and 
keeper's  commissions,  '  18^392  ^^ 

By  manuiMCturedarticles^  and  stock  on  handy  16,578  67  . 


Loss  %  1,813  61 

No.  9... .From  first  December,  1804,  to  first  December,  1805. 
To  expences,  &c.  (as  in  No.  1.)  an.d  stock  remaiping,      2 1,758    2 
By  manuiactured  articles,  and  stock  on  hand>  '  19,066  74 


Loss  %  2.691  28 

No.  3. ...From  first  December,  1805,  to  first  December,  1806.     ' 
Toexpences,  &c.(^s;n  No.  1.)  and  stock  remaining,      24,932  13 
By  manufactured  articles,  and  stock  on  han4.  2 1,87 1  80 


Loss;  g  3,060  33  * 

PttESeirT  SYSTEM.     , 

No.  l....Frora  first  April,  1807,  to  first  December,  18Q7. 

To  stock  on  hand,  and  expences  arising  from  purclyise. 
of  raw  materials,  tools,  diet,  and  clothing  of  prisoners, 
stationary,  and  agent's  commissions,  *  41,395  34^ 

By  manu&ctured  articles,  and  stock  on  hand,     *  52,265  29 

Gaiii  g  10,370  94| 

No.  2.,..From  first  December,  1807,  to  first  December,  1808. 
To  expences,  &c.  (as  in  No.  1.)  and  stock  remaining,      61,938  73^ 
By  manufactured  articles,  and  stock  on  hand,  79,910  34^ 

Gain  S  }7,971  61 
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No.  3....Frotri  first  December,  1808^  to  first  Decemblsr,'  1809. 

To  expences,  &c.  (as  in  No.  1 .)  and  stock  remaining,      83,569  3:rj 
By  Tnanufactured  articles,  and  stock  on  liand,  92,103  47 1. 

>C7*  Note,  the  diminuiion  of  the  t^ain^  darings  the  last  year,  arose 
from  the  introduction  of  a  spinning  machine ;  which,  being  incomplete, 
•required  the  expenditure  <jr  a  considerable  sum  oi'  money,  besides  the- 
Igss  of  labour  to  put  it  in  operation ;  also  from  the  convicts  being  ne^ 
cessartly  enga^d  in  manufactures,  -which  Were  less  profitable  than 
those  in  which  they  were  employed  ^e  y«ar  before* 

J3*  Note  also,  if  it  were  proper  to  charge  theinstitution  with  the 
officers'  ssdariesf  the  expences  of  thut  portion  of  the  public  giiard*  em^ 
ployod  at  the  penitentiary,  of  the  physician's  salary^  and  pf  \be  trans- 
portatibaof  the  prisoners  lo  the  penitentiary «  then  these. items  must 
be  added  to  the  Iqss  sustained  in  the  j^ars  1803,  4,  and  5.  In  like 
manner,  aimUaV  items  must  be  deducted  from  the  gain  of  1 807,  8, 
and  9,  with  the  addition  of  an  extrSL^jCommisiiMon  allowed  to  the  keeper^ 
assistants,  ^ind  turnkey,  on  the  dear  profits  of  the  institution.  The 
above  comparative  view  proves,  thsjt,  settling  the  accounts '\ipon  the 
aune  principle^  tbe  operations  of  the  present  system  are  vastly  uiore 
favourable  than  those  of  the  former.  l*he  number  of  prisf>ncrs  during 
£he  above  periods  was  nearly  the  s  jme^  vs|ry  ing  from  one  hundred  to 
one  hundred  and  twenty,' as  new  convi(;^  were  admitted  br  old  ones 
^charged.  ^  ,      • 


PERJURY  AND  SUBORNATION. 


f.  Of  perjury  and  suboruation  by  the  common  law.  //. 
Of  perjury  wtd  subornation  6y  statute!.  III.  OJ"  mat- 
ters common  to  them'  both. 

I.    OF  PERJURY  AND  SUBORNATION  BY  THE  COM- 
MON LAW- 

PERJURY,  by  the  comioon  law,  Seemeth  to  be  «  vdlful false  oathf 
(^  one  Vfho^  Iteing  lenvfuUij  teqidred  to  defU)9€  the  truth  in  any  judicial  firo- 
ceedingj  swears  absolutely  j  iu  a  ^natter  vuterial  to  tke  fi<4nt  in  question^ 
whether  he  be  believed  ornot .     \  Haw.  ^72,     S  Irist,  164. 

'  Wiiful,...Tht  false  oath  alledged  against  him  should  be  proved  to  be 
taken  with  somi^  degree  of  deliberation  i  for'if,  upon  the  whole  circum- 
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stances  of  the  ease,  it  shall  ifpear  pnoboUiei  that  it  vm  owing  nther  to 
the  weakness  than  perverseness  of  the  party,  as  where  it  was  occa* 
sioned  by  surprise,  or  inadvertency,  or  a  mistake  of  the  tr^e  state  4)f 
the  question,  it  cannot  but  be  hard  to  make  it  amount  to  voluntary  and 
and  corrupt  pcrjurjr.     \  Haw,  \72, 

Fal9e.^.,.h  is  said  not  to  he  material,  whether  the  bet  which  was  ' 
sworn  be  in  itself  true  or  false;  f^r,  however  the  thing  swoni  may 
happen  to  prove  agreeable  to  the  truth,  yet  if  it  were  not  Imown  to  b« 
so  by  him  who  swears  to  it,  his  (rffence  is  altogether  as  great  as  if  it 
had  been  fidse,  inasmuch  as  he  wilfully  swears  that  he  knows  a  thing 
^  be  true,  which  ^t  the  same  time  he  knows  nothtag  of^  and  jmpiK 
dently  endeavours  toinduce  those  befi>re  whom  he  swears  to  proceed  ■ 
upon  the  credit  of  a  depositiooy  which  any  stnanger  might  make  as  well 
AS  he.     I6id.  17^. 

Being  tawfuUy  r^idred,^Jt  seemeth  clear,  that  no  oaths  whatsoever, 
taken  belbr^*  persons  acting  mere^  in  a. private  capacity;  or  befofe 
those  who  takeupof)  them  to  adminiflter  oaths  ofa  public  nature,  with- 
out legal  authority ;  or^before  Chose  who  are  legally  authorised  to  ad^ 
minister  some  kinds  of  oaths,  but  not  those  which  happen  to  be  t^Len 
before  them  ;  or  even  before  those  who  take  upon  them  to  admioister 
justice  by  virtue  of  an  authority  seemih^lf  colbovahlei  hot  in  truth  un-  - 
warranted  and  merely  void,  can  amount  to  perjuries,  hftt are  altogether 
idleandof  no  force.    Ibid  \7i. 

In  any  judicial  firoceeditf.^  .For  though  an  oath  be  given  by  him 
who  hath  lawful  authority,  a|id  the  same  b  brdien,  yet  ^  it  be  not  is 
ja  judicial  proceeding,  it  is  not  perjury,  because  such  oaths  ane.geneRd 
an(|  extrajudicial ;  bat  it  serves  for  aggravation  of  the  ofience.  Such 
are,  general  oaths  given  to  officers  and  ministers  of  justice,  the  4)ath 
of  fealty  and  allegiance,  ^d  such  like:  'Thus,  if  an  officer  commit 
extortion,  it  isjagatnst  hi*  general  oath^  but  yet  not  perjury,  because 
not  in  a  judicial  proceeding,  but  when  he  is  charged  with  extortion, 
the  breach  of  his  oath  vtay  serve  for  agc^ravatioh.    S  Irist.  1 66. 

If  a  pevson  calleth  ^noiher'/ierjured  man,  he  n^ay  have  his  act|on 
upon  his  case,  because  it  must  be  intended  contrary  to  his  oath  in  a 
judicial  proceeding,  but  for  calling  hip  a  forsworn  man,  no  action  doth 
lie,  because  the  forswearing  may  be  extrajudicial.    ISid. 

Swears  absobaely.  ...For  the  deposition  roust  be  direct  and  absolute ; 
and  not,  as  he  thinketh,  or  vemembertth,  or  believeth^  or  the  lik^. 
Ibid,  ^  .  .  ^         • 

^^9tS^^^^  ^^^^^^  ^^  '^  f^^  ^  «rti^«<i«n....Foi:  if  it  be  not  roate- 
riiiStT^rthdugh  it  be  &lse,  yet  it  if  no4)^rjun^y  becausp  it  concern* 
etii  not  ihe  point  in  issue,  and  therefore  in  eflfect  it  is  extrajudicial. 
Ibid,  167. 

But  it  is  not  necessaiy  that  it  appear  to  t>hat  degree  the  point,  in 
which  a.man  is  perjured,  was  material  to  the  issue ;  for  if  iti^  but  cir« 
pumstantially  niateriaU  it  will  be  perjury.    L,  Raym*  258. 

Much  less  is  it  ntcessary,  that  the  evidence  be  suffiiiSQt*  for  the 
plaintiff  to  recover  upon,  for  in  the  naturo  of- the  thing,  an  evidence 
may  be  very  material,  and  yet  it  may  not  be  iull  enough  to  prove  di- 
rectly the  point  in  question.     Pfid.  889. 

IVhether  he  be  believed  or  no^..it  hath  been  ho1deii,not  to  be  material 
upon  an  indictment  of  perjury  at  common  law,  whether  the  blse  opth 
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were  at  all  credttedf  or  wXiether  the  partf  id  whose  prejudice  it  was 
intended  wen  in  the  erent  anf  way  aggrieved  by  it  or  not ;  insomuch 
'  a«  this  is  not  a  prosecution  grounded  on  the  damage  ot'  tlie  party,  but 
«n  the  abuse  of  poUtc  jubtice.     1  Miw.  177* 

A  man  may  be  indicted  for  Perjury,  in  swearing  that  he  believe*  a 
fact  to  be  troe»  wJiich  be  must  know  to  be  ialse.    Leach  '^70.     ^ 

Subornation  of  perjury^  ijy  the  common  law*  seems  to  be  on  offence^ 
in  firoamng  a  man  to  take  a  faUe  oqth^  amounting*  to  perjury ^  wAo  ac* 
tuaUy  taketh  such  oath.     1  Bamf.  177. 

But  it  seameth  clear*  that  if  the  peno>Y  incited  to  take  such  an  oath 
4o  not  actually  take  it,  the  person  by  whom  he  was  incited  is  not 
guilty  of  subomatioii  of  perjury ;  yet  it  is  certain,  that  he  is  iiable  to 
be  punished,  not  only  by  fine,  but;  also  by  infonious  corporal  pumsfa^ 
snent.     Ibid. 

Jh    OF  PERJURY  AND  SUBORNATION  3Y  STATUTE. 

<'  All  and  every  person  and  persons,  who  shaU  unlawfully  and  cor- 
ruptly procure  wof  witness  or  witneases^by  letters,  rewards,  prombes, 
or,  hy  any  other  ainister  and  unlawful  labour  or  means  whatsoever,  to 
commit  any  wilful  and  corri^t  perjury,  in  any  matter  or  cause  what- 
aoever,  now  depending^  or  which  shall  hereafter  depend,  in  suit  and 
variance,  by  any  writ,'  action*  lull,  copnplainr,  or.iitfotTnation,  in  an^ 
wise  touching  or  cooceming  any  lands,  tenements,  or  hereditamentst 
or  any  goods,  chattels,  debts,  br  damages,  in  any  of  the  courts  of  this 
commonwealth  ;  or  shall  likewise  \iniawfuUy  and  corruptly  procuret|^ 
or  suborO)  any  wKness  or  witnesses,  which  shaH  be  sworh  to  testify^ 
in  fieJiietuam  ret  meporiam^  or  %ny  criminal  pr6aecution,  or  in  any 
examination  or  controversy  before  a  iuatice  of  the  peace,  or  before  * 
any  commissioners  appointed  to  take  depbsitions,  that  then  evofy  such 
^  offender  or  offenders  shall,  for  hif,  her,  or  than*  said  offence^  being 
thereof  lawfully  convicted,  be  ad^udged^to  pay  a  fine  not  exceeding 
two  hundred  pounds,  and  to  suffef  in)f>rtsonment  for  the  space  ofone 
year,  without  bailor  mainprise.     1  Rev.  Code^€\\,  48,  sect.  l,p.  4$. 

<<  If  any  person  or  persons,  either  by  the  subovnation,  uqI^wM  pro- 
curement, sinister. persuasbii)  or  meansof  any'other,  orhy'theiv'own 
act,  consent  or  agreement,  wilfully  and  Cbrruptly  cotnmit^any  man- 
ner of  wilful  perjury,  by  his  or  their  depositioniii  any  of  the  courts  of 
this  commonwealth,  or  before  any  justice  or  justices  oftbe  peace,  or 
before  any  commissioners  appointed  to  take  depositions,  or  beitfg'exa* 
mined  in fierfietuam  rei  memoriam^  thatthen  every  person  and  per&ons 
so  offending,  and  being  thereof  duly  convicted,  shall!  Ibr  his  or  their 
said  offence, .be  adjudged  to  pay  a  fine  not  exceeding. one  hundred 
pounds,  and  to  suffer  imprisonment  for  the  space  of  six  months,  with- 
out bul  or  mainprise  apd  the  oath  of  such  pecson  or  persona  so  ofiend- 
ing,.in  any  oT  the  cases  of  perjury  or  subornation  of  perjury,  in  this 
act  mentioned,  from  thenceforth  shall  not  *be  received  in  any  court 
within  thia  commonwealth,  vintil  such  time  as  the  judgment  given 
against  such.pei'son  or  persons  shall  be  reversed.*'  1  Rev,  Code^  ch. 
48,  sect.  S,  p.  4r. 

The  following  determinalions  have  keen  made  on  statutea  of  Eng- 
land nearly  similar  to  our  act  of  assembly. 
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Any  witnes9...*lf  the  defendant  perjureth  himself  in  his  answer,  m 
the  chancery,  or  the  like,  he  is  hot  punishable  by  this  statute ;  for  k 
extendetH  but  to  witnesses.     3  Inst,  166.     1  Leach,  Haw.  330. 

But  he  is  punishable  for  the  same  by  indictment  at  the  common  law. 
Burr.  1189. 

Eiffier  by  the  suborticUion^  ^c  ...Jt  is  not  necessary  to  set  forth  in  the 
indictment,  whether  the  party  took  the  false  oath  through  the  subor- 
itation  oi  another,  or  without  any  such  suhDrnation,  these  words  being 
only  superfluity.     1  Haw.  179, 

Wilfidly  and  corrufitly. ^.JThest  words  are  necessary  iti  an  indictraent 
or  action  on  this  statute,  and  cannot  be  supplied  by  adding,  against  the 
form  of  the  statute^  or  by  concluding,  and  so  a  toilful  and  corrttfu  per-' 
jury  did  commit.     Ibid,  178.. 

See  further  as  to  this  subject,  1  Leach.  Baw.  3 1 8,  335. 

Prosecutions  for  perjury,  by  statute,  being  more  difficult  than  by 
indictment  at  common  law,  the  latter  is  generally  pursued.  Ibid. 
327. 

|p»  For  those  acts  which  constitute  perjury,  by  the  laws  of  Vir- 
ginia,  see  1st  pnd  3d  vols.  i?£v.'Ccx/f»  Index^  title  Pbe jury. 

in.    OF  MATTERS  COMMON  TO  THEM  BOTH. 

To  convict  a^nan  of  perjury^  a  probable  evidance  is  not  enougb ; 
but  it  nmst  be  a  strong  and  clear  evidence,  and  the  witnesses  must  be 
more  numerous  than  those  on  the  cude  of  the  defendant^  for  otherwise 
^it  is  only  oath  against  oath.     10  Mod.  194. 

And  the  party  prejudiced  by  the  gerjury  shall  not  be  admitted  to 
prove  the  perjury.    L.  Raym.  396. 

The  court,  in  special  cases,  will  gr^nt  a  vertiorari  to  remove  an  in* 
dictmentof  perjury.     See  various  instances,  2  Leach.  Hav.  408.  ^ 

So,  they  may  eitlier  quash  an  indictment  for  perjury*  for  insufRcieiicy 
in  the  caption,  8cc«  or  put  the'  defendant  to  plead  a  demur^to  it.  See 
2  Leach  Haw.  367. 

For  Warrants,  OoMtfiTMSifTS,  Kecoonizances,  Sec.  see  those 
titles;  also  title  Criminals. 

F*r  IvnrcTMEMTSi  see  Cr.  Cir.  Comfi.  and  Cr.  Or.  MfUt.  - 


PILLORY. 


PILLORY  is  derived  from  pUastere^  a  pillar ;  because  It  is  a  woodeii 
pillar,  wherein  the  neck  of  the  offender  is  put  and  pressed ;  a  punislL^ 
ment  inflicted  on  persons  guiky  of  forgery,  perjury,  cheating  by  means 
of  some  artful  device,  and  by  several  acts  of  assembly  on  other  offend-* 
ers,  therein  particularty  mentioned.    3  Itmt.  88. 
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This  kind  of  punlshineat  is  very^  ancient,  havioj^  been  in  use  among 
the  Saxona^  and  is  held  so  infamous,  that  lord  Coke  says,  those  who 
have  been  adjudged  to  suffer  it  are  not  to  be  received  as  witnesses,  or 
jurors ;  for  which  reason  he  advises  justices  of  the  peace  to  be  well 
advised  before  they  adjudge  any  person  to  the  pillory,  and  to  have 
good  warrant  for  their  judgment.  Fine  and  imprisonment,  |ir  of- 
fences fineable  by  them,  he  recommends  as  a  fair  and  sure  way.  Ifdd* 
.219. 

Pitch.    3eePoBK,  kc 

Plague     See  QuARAirriNB. 

JPoLYOAMT.    See  Bigamy. 

Poison.    See  Homicibb. 


POOR. 


SINCE  the  revised  act  of  ITQS,  several  laws  have  passed  on  the  suB-^ 

5ett  of  the  fioor^  and  in  relation  to  the  appointn\^nt  and  duties  of  the 

overseen  of  the  poor.    They  are  too  lengthy  for  Insertion  in  a  work 

-of  this  kind,  but  ma](  be  found  in  1  Rev,  CoOe^  ch.  102,  p.  180.    Ibid. 

.  ch/227,  p  377.'    2  Rev.  Code,  cji.  25^- p.  27.  Ibid,  ch,  50,  p.  76.  IM. 

ich.  60,  p.  85,  sect.  5.    Ibid*  oh  69,  p.  95,  sect  1 ;  p.  96,  97,  sect.  2, 3,    ^ 

4,  5,  6,  7,  1 1,  12.     lUd,  ch.  75,ip.  102.     Ibid,  Qh.  81,  p.  108,  sect  2. 

'  . /^.  ch.  1 1 8,  p.  147.    *IMd,  cTl.  130,  p.  162,  sect.  5.     Sew,  Acta^  1808, 

ch.  19,p.  28.  : 

« 

{A)  Warrant  of  a  jitstice  to  bring  a  person  before  him^ 
to  beexamined  concerning  his  settlement^  on  sect.  .7,  pf 
'  1  JRev.  Code,  p.  181.        , 

To  the  constable  of  in  the  gopnty  of, 

county,  to  wit.  ^  ^      ' 

Whereas  complaint  fiath  been  made  before  me,  J  P,  od€  of  th« 
-  «mimonweaIth's  justices  of  the  peace  for  t^e  said  county,  by  A  Q 
ene  of  the  everseei's  of  the  poor  of  the  county  of  aforesaid, 

^at  A  P.  hath  come  to  inhabit  in  the  said  county,  not  having  gained  a 
legal  settlement  therein,  and  is  likely  to  become  chargeable  to  the 
said  countj.  These  are  therefore  to  require  you,  to  bring  the  said 
A  P  before  me,  to  be  examined  concerning  the  place  of  his  last  legal 
settlement,  «Dd  to  be  further  dealt  with  according  to  law.  Given  un- 
der my  hand  and  seal,  the  day  of  in  the  ye^ 
and  in  the              year  of  the  commonwealth. 

It  has  been  the  constant  practice  in  England,  where  the  power  of 
remoyal  froiti  one  county  to  another  is  giyen,  in  cas^  of  the  illegal  set- 
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tiement  of  a  pauper^  to  suqimon  the  overseers  of  the  poof  of  the 
county  (to  which  it  is  proposed,  to  remoTe  him)  to  appear  for  some 
of  them)  a^  a  certaui  time  and  place»  to  toBtest  the  propriety  of  the 
order* 

This  is  not  only  consonant  to  the  principles  of  natural  juattccy 
whicfamriU  not  suffer  any  party  to  be  coiidemned  unheard,  hut  if  strictly 
attended  to,  might  jH'eyent  an  application  tothecouikty  courts  who  are 
now  authorised  to  determine  on  the  legality  of  ^e  pauper's  residence. 
See^um*«  y^f/.  3d  voLp.  530. 

Summons  to  shew  cause  ugainst  an  order  ofremotxiL 

county,  to  wit 
To  the  overseers  of  the  poor  of  dictricty  in  the  county  of 

and  to  every  of  th6m. 
This  is  to  summon  y  ou>  dt  some  of  y ou»  to  appear  (if  you  shall  think 
proper)  before  or  some  other  justice  of  the  peace  for  the 

said  county  of  at  the^oiiae  of  ,  in  the  said  county  of 

on  the  day  of  at  the  hour  of  f  in  the 

afteroeon  of  the  same  day,  to  skew  cavse  why  A  P  should  not  be  re- 
moved from  district,  in  the  county ^f  to  your  district^  in 
the  said  county  of           .    Given  under  mjc  hand  and  seal,  thisi 
day  of  '            in  the  y^ar 


• 


(J?)  Fdrm  of  an  order  of  removaL 

county  to  wit  '"     ,  . 

ITo  Ihe  overseers'  of  the  poor  of  .  (^strict,  in  the  said  coaoQr, 

'  and  to  the  overseers  of  the  poof  of* '  .  district,  in  the  county  of 

and  to  each  and  evfery  of  them* 

Whereas  complaint  hath  been  mside  bjr  A  0|  one  of  the  overseers 

of  the  poor  of         district}  in  thf  county  o^  aforesaid^  before  mcy 

J  P,  a  justice  of  the  peape,  in  and  for  the  ftaid  county  of  -   that 

A  P>  a^^por  person^  hath  come  to  inhabit  in  district,  io^tfte 

said  county  of  not  having  gained  a  legal  settlement  there,  and  * 

tjiat  the  said  A  P  is  likely  to  become  chargeable  to  thfe'said  county  of 

and  forasmuch  as,  upon  due  propf  made  thereof,  as  welf 

rthe  examination  of  the  said  A  P>  upon  oath,  of  otherwise,  and 
^ise  upon  due  coilsid^ratioa  had  of  the  premises,  I  do  adjudge 
tl)e  said  complaint  to  be  true,  and  do  likewise  adjudge,  that  the  last 
legal  settlement  of  the  said  A  P)^  was  in^  district,  in  the  said 

c^tyof  There&rO)  I  hereby  require  you;  the  said  overseers 

ofthe  poor  of  this  said  county  of  or  sornei  or  one  of  you,  to. 

oontey  the  said  A  P  from  and  out  of  the  said  district,  in  ^is 

said  county  of  to  the  said  district,  in  the  said  county 

c^  and  him  to  deliver  to  the  overseers  of  the  poor  there,  or  to 

some  or  one  of  them,  together  with  this  order,  or  etse  a  true  cq>y 
thereof^  shewing  to  them  at  the  same  time  the  original.     And  I  do 
flso  her^y  require  you^  the  said  overseers  of  the  poor  of  the  said 
district,  in  the  said  county  of  to  receive  and  provide 

for  him  as  an  inhabitant  of  your  said  county.    Given  under  my  hand 
«id  8€al>  8cc. 
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^  ^See  tlie^fcrai.of  Ml  orcTei^  of  rooioTal  in  3  JBttm'*  Jiuitice^  p9(e  531, 
%cr  wfiere  t]ie  Form  fs  ^tled  fi^cm  vaniius  adjisdicatMs  made  on  cic- 
c^lNions  taken  to  tbe  diffei'cnf  parts  of  orders, 

,!  i^y  WQrrdnt\again9fanpFV€rseer  of  the  poor  for  finUng 
ioaiietid  at  an  annual  meetings  on  secU  20. 

V   ^    county,- to  Wit.  ..    • 

.Wheresk  complaint,  hath  been  mjide  to  me,  J  P,  a  justice  of  the 
•mm  ft>r  tlie^ssdd  countiT)  by  A  J,  that  A  O9  an  overseer  of  the  pooi'* 
for*  .    *         ^diatrict,  innbe  county  a&resaid,  'did  ftul  tt>  alteiid  at  afi 
'    ^nmiaV  meetfaig  of  the  eters'eers  of  the  poor  foe  the  said  coanty  of 

*  *     .      held  at ,  ia  and  for  the  said  county  of  cm  the 

-  *day,  of '  laU  past^  having  no  reasonable  excuse  for  the  sam^. 

XJ^eee  are  Uiei^fbre  to  re(]pitre  you  to  summon  the  said  A  O  to  appear 

.    Ifefore  me,  ot^aonie  tfther  justice  of  the  peace,  for  the^said  county  of 

V   '  V  ^      .toshewcaQse-whythepenalty  of  two  dollars  for  each  day  he 

'    sp  failed  to  attei}(d  Api|1d  M  be  levied  •upon  hi|n«  for  his  aaid  offenj::e> 

il^cording  ^o  lair.    Given,  fcc.  :       . 

••  *    ♦To     '     '     consfable.  ♦        »  *  » 

*  *  "  ■  •  "'         '  *  *    i     •        •    \     »      . 

•(/J^  Order  of  two^^^magistnaies  of  a  eorporaie  torm,  for 

.    the  rjemopulpf  a  poor  person  *mto  the  county^  on  sec- 
'  ^  -  ti^n  27.  ' 

.  Corpora^oo'of         *     K^wlt.  '  . 

Vp^m  oteplaint  tbte'day  magle  to  us,  X  P,  and  K  P:^  two  of  the  ma- 

•  j^ttiRtes  forjUJb  corporation  i|lbrefl£fld|  1^  A  i,of  the  said  cprporation, 
tljat. A  lis  \  poor  pei'Soii>  hath  come  to  inhabit  in  the  said  coq;>oration« 
t)^^avin^  gddnedalegaiset^ementjUier^,  nor  been  re^dent  within 
the  limits  .of  the  said  lowD>  &>r^  bne^^ar  last,  past,  and  that  the  said 
^  P  is  fikely  to  become  'chargeable'  to  the  said  corporation :  We,  the 

«  said  magistrates  uDon  ^nt  proof  made  thereof,  as  well  upon  the  exa- 

^mfn9A(^  of  the  sai^  A  P,*>i{x>n  oafeh,  as  otherwise,  and  likewise  upon 

Hue  consideratibn  had  of  4he  promises,  do  adjudge  the  same  to  be  true ; 

qfid'Ave  dp  likewise  adjudge,  that  the  kwfiri  aetUem'entof  him  the  said 

'    A  jPj'is  Ip  the  districj;  of       •       in  the  county  of  '  5  We  do 

therefore  require  y6u.W  convey  the, said  A  P  £rom  and  out  of  the 

'said  corporation  of  to  the  said  district  in  the  said 

'   <;omity  of  apd  jiim  t^  ddi vei^  to  the  overseers  of  the  poor  there, 

*or,  to  some  or  one  of  thenll,  together  with  this  our  order,  or  a  true  copy 
ibei  eof,  at  the  same'^time  shewing  to  tbein  Uie  originaL    And  we  do 

.  al^;her&y  require  you^  the  said  overseers  of  the  peor  of  the  said 
distnct  in  the  said  county^ of  to  receive  and  provide 

for  him  as  an^nhabUant  of  your  district,  in  the  said  county  of    * 

•  Given-tinder  our  innds  and  seals,  &«. 

To    ■  .  *  to  ei^ecpte.     And  to  the  overseers  of  the  poor  of 

*    disUict,  in  the  county  of  and  to  each  and  every  of 
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(-F)  Order  qftxOo  overseers  of  the  poor/ to  retn^pe  0 
poor  perfQTh  from. the  courUry.  into  a  corporate  ttnvn» 

county,  to  mt* 
Whereas  complaint  hath  bepn  ma^e  to  us,  A  O  ami's  O,  two  otthc  ' 
pverseers  of  the  poor  in  and  for  jthe  county  aforesaj^,  by  A  j^  that  \Pf 
9  poor  periiQfty  h^t^  co|pe  to  inhabit  in  the  said  county  pf  not> 

having  gaiped  a  legal  aettlement  t^ere,  and  that  the  saM  A  If.h  Tfkely 
to  becotne  chargeable  to  the  distnct  of  in  the  taid  county  of 

,  '    :  We,  the  said  overseer^  oF  the  poor,  ppon  due  proof  madk;' 

thereof,  as  well  upon  the  examination  of  the  said  A  P,  upon  o&ih,  aes 
otherwise,  and  likewise  upon  due  consideration  had  of  the  pi^tnises, 
do'a^judge  the  samp  to  be.tnoe ;  aod  wcdo  likewise  adjudge,  that  the  . 
jbwfuL  settlement  of  the  said  A  P  H  ^^thin  the  corporation  of 
it  appearing  to  us,  from  due  proof,  that  the  fe^depee  of  the  said  A  Pr 
fcr-pne  year  last  past,  ;iras  within  the  limits  of  tfie  ^d  corporation  or 
:  'Viy^  ilo  therefyre  require  ^ou  to  cour^  the  said  A  P  frfjflt 
fttd  out  <of  the  ^akl  district,-  m  the.  said  count;^  of  to 

jhe  said  corporation  of  and  hini  to  deliver  to  the  magistrates 

pf  the  spad  corporation  of  ^*  there,  or  to  some  or  one  of  them>  ' 

together' with  this  pur^or^er,  or  a  true  f  ofty  theTepf,  at  tlie  sanie  time 
shewing  to  them  the  oi^ginal.    -Ahd^we  dp  also  heneUy  require  n^^ 
^  ma^strates  of  the  said'p^rporaiion,  to  receive  and  provide  for 
him  as  an  inhabitantof  your  said  corporatipn.    Given  un^erour  haiids' 
andflfea)8,  the  day  of    '  in  the  year  .  and  in  the 

year  of  the  commonwealth.  ,    , 

Tq  tp  execute.    A^nd  fq  the  nvagistratcis  of  the  c#i'pota- 

tiopof  X  -  ^       -  •  -      •      ♦' 

NoTft....ln  all  cases  where  a  mail,  hi»  wife,  a^d  chini|{ea,  are  rcr  * 
moved;  or  wherever  a  parent,  and  a  ch3d  or  children  are  .removed, 
^e  age  and  genes  pf  th^  chfldrrQ  must  he  particularly  mentioneu,  a^* 
well  a;  the  names  of  the  parjsots  an^  chiklren,  if  known  ;  if  not,  46- 
0mbf(  ihpn  as  fierson^  of  atich  agesy  dnfL  aexes^  vAoae  name§  arw  uiu, 
fcnownJ'  See  yarions  instances  in  9  Btcrn^a  Ju$tice^  fi%  Sec' Vheirc)  or-  • 
ders  have  been  quashed  for  such  omissions.'  *         '  ^  , 

^e  acts  i^tiich  ^ill  constitute  a  I<^gal  settlement  ig  this  state  bcfn^ 
but  few  itideed  in  comparison  to  thpse  of  England,  ilbucKof  the  doctrin^ 
relatipg  to  thfs  poor  law^,'  whicfi  has  employed  the  attention  of  so  many 
writers  }n  that  country,  is  u$eiess  ip  this  comnion wealth.  For,  by  the  , 
act  first  refcrncd  to  (\  "Rev.  Code^  p.  186,  sect.  35%)  •♦no  person  shall ' 
be  accounted  an  inhabitant,  so  as  to  have  gafnqjd  a^egal  settlement,  uptil 
such  person'  ^hall  have  been  actual^  resident  ixv.  the  county  wherein 
he  sha^  claim  a  legal  sfrttlemept  for  the  spape  pf  ppe  |phofe  y#i^r.'^ 

Mr.  Starke  (firg*  Just,  ji.  srg.)  seems  to  think  that  a  Sjettlcrtent 
may  ajso  be  acquired  by  tjirih  and  marriage,  ajtliougb  not  mentioned 
|n  the 'apt  0^  assembly.  *  See  3  Bi/rti\9ffufii.  360,  455, 
'  By  the  eighth  scciion  pf  the  a5o-»re  law,  **  where  any  dispute  shall 
arfse  respecting  the  residence  of  any  poor  i)er9Dns,  the  .court  of  any 
county  adjacent  is  authorised  to  t^^e  cogiuztincc  thercof,.and  ip  deters 
minfi.  the  same."    *  .     '         '  '      . 
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^*thi  ea$e  with  which  all  the  netvssariel  of  life  may  be  acqfoired  lit 
thisstat^y  thohii^h  price  of1afafour^\ogethpr  with  thf  native  indepen- 
dence of  Its  cidzens,  prevents  ah  applicaiton  to  the  overseers  of  the 
poor  fiir  relief,  while  there  is  a  possibihty  of  stipporting  huixiannaturb 
without  it.  Our  proportion  of  poor  then,  to  be  provided  for  by  thci 
countif ,  is  small  i  and  consequently  few,  or  perhaps  no  adjudications 
Iiave  fet  been  made  on  the  subject  of  removals.  But  should  the  in- 
crease of  the  poor,  at  sbme  future  day»  whto  our  qpum'ty  becomes^ 
more  populous,  be  so  great  as  to  make  it  an  object  with  the  several 

'  counties  charged  with  their  supp6it^  to  compel  them  tcT  remain  id 
their'  proper  settlemeitts,  it  will  be  found  necesdary  to  rctur  to  th^ 

«varioss  adjiidicalions  which  have  be^h  m^de  ill  England  on  similai^ 
points.  These  will  be  found  very  judiciously  arranged  in  doctor  Bwm*i 
Juntice^  title  P6oii,  to  which  I  must  at  j)resent  refer, 
\  icy*  Other  matters  relating  to  poor  children  ^ill  be  found  undef 
titles  Ai>pr£hticb8  and  Bastards.  And  as  to  the  duty  of  overseettf 
of  the  poor,  in  relation  to  slaves,  See  title  SsAVBSi^ 


PORK,-  BEEf ,  TAR,  PITGI*  ANO 
TURPENTINE. 


SEE  VrrgStia  Laws  (1  JRev.  Code^  ch.  123,  p.  24 1.)  where  all  tht 
ktts^of  disembly  on  this  stibjbct  are  collected.  - 

{A)  ff arrant, against  an  inspector f  on  seci.  L 

county^  to  wit. 
"To  consubte  of  the  said  cf)timf . 

Whereas  <s>mplaint  and  infermation  hhth  (his  day  been  fifiaxle  t6'  niC^ 

J  ?,  a  justice  of  the  peace  for  this  county,  by  A  J,  upon  oath)  that 

*  L  J,  inspedlor  of  pork,  beef,  tar,  Stc  withhi  the*  s^id  county,  didt  on  thei 

*  day  of  last  (or  qftM»  insiaut)stnmjh  or  brand 

barrels  of  pork»  the  property  of  A  My  of  with  the  lettet*  L; 

denotiBg  large,  whith  said  barrels  did  contain  small  pork 

[or  barrels  vf  park  or  &ee/j  tfmtatning  less  than  tvfO  Hundred  and 

joiir  poinds  nettj  or,  of'  SirCyy  unsound  meat^  t^c,  as  tHe  ease  may  be  J 
or,  if^  breacA  of  duty  agains}  any  other  part  of  the  said  aciy  describe 
the  offifn^e)  contrary  to  the  act  of  the  general  assembly,  in  that  case 
made  ^^nid  provided.  These  are  therefore,  in  the  ntfme  of  the  com^ 
monwealth,  to  require  you  to  cause  the  said  L  J  to  cotne  befirtre  nie*  or 
some  other  joattte  of  th^  peace  &r  this  coanty,  to  answer  tin  said 
cbntplaiAt  ABd  have  then  tliere  this  warrant,  \nth  your  retom  of  the' 
execodonofthcaafme.    Ghen,  fcc 
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JudgmenL 

Upcyn  hearing  the  within  oomplaintt  it  b^g  dulf  pioTcd  t^efbre  me> 
that  the  witWn  named  L  J  is  guiky,  and  dM,  8cc,  {accnrdinfto  eke  wor- 
rant)  whereby  he  hath  incurred  the  forfeiture  of  (/otir  dollars  for  each 
barrel  aotantiied,  9r  branded^  ift.  if  for  tar^  fitchy  or  iurpett^^J^e 
permUy  is  one  dollar  for  each  barrel  marked^  k!fc.  contrary  to  low)  it  is 
therefore  cqutdered  that  the  within  named  A  J  recover  agatntt  (he 
said  L  J  dollars,  hcing  the  i^noiint  of.  the  forfeiture  for         .    , 

.  barrels,  together  with  hb  costs  In  bis  hehaif  expended*    Giveivunder' 
my  haMy  at  See.  ,:  .    ,     •  _  * 

Costa  cents.'  »  '        * 

NoTs...«That  where  the  penalties  on  scTeral  barrds  amonntfeo  more  ; 
than  five  dollars  (the  extent  of  a  single  ii^^sUai^s  jurisdiction)  the 
san&e  niayt  nevertheless,  be  rec^sv^^  before  a  single  magpstrattei  and- 
execution  awattled  for  the  amount.    See'secL  4. 

EoetctUian forihe penalty*  , 

county,  to  wit 
To  constable  for  the  said  counfy.    * 

Whereas  it  was  this  day  duly  proved  beford'  m6»  J  P,  one  ot  the 
commonwealth's  justices  of  the  peace  tor  the  saidc^n^  u^the 
compltfnt  of  A  Ji  that  L  J,  inspector  of  pork>  &c.  withm  the  said 
county  t  did,  &c.  (according  to  jhe  eon^filamt^  oontmry  lo  th^  act  of /he  * 
general  assembly,  in  that  ease  made  and  provided,  whereby  hp  hath^* 
forfeited  the  sum  of  tbgether  with  ^  c^nts  for  his  easts, 

to  the  said  A  J,  for  his  own  use.  Therefore  I  command  you  forth* 
with  to  levy  the  samoi  by  distress  and  sale  of.  the  said  l!  J's  goods  and 
chattels,  rendering  him  the  overplus,  if  any ;  and  that  you  pay  ihp 
said  sum  of  together  with  the  ousts  aforesaid,  to  the  said  A  J* 

and  make  return  how  you  have  executed  this  warrant.  Giv«m  under 
my  hand  and  seal)  See.  ^ 

Inspector's  Certificate. 

(Under  the  brand,  &c.  of  the  several  casks,  on  the  same  piece  of 
pdper,  write) 
county,  to  wit.  •  •  * 

I  do  hereby  certify,  that  barrets  of  Sec.  (describe 

the  kind)  marked  and  branded  as  above,  is  8lcc.  (give  then  the  qtudities 
required  by  the  act.)    Given  under  my  hand,  Bcc.  at  on  the 

day,  ace. 

(JJ)  fFarrant  against  the  metier  0/  pork  J  tar,  ^c.  . 
on  sect.  4. 

Whereas,  &c.  (om  in  the  first  Moarront)  that  A  M,  of  .  iii  the 

county  of  •    onfhe  .'   day  of      '       'did8elito(«r£ffrf^ 

wiVA>  X  J,  of  ^  •        barrels  of  perk  {betfj  ter,  esV,  or  ««e  1 
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irtty  l»c)'%onXsXtm%  only  pounds  (or  gaUSttf)  each  (or  not  branded 

«r  ijts/ibcted^  ds  ih€  case  may  be)  contrary  fo  the  act  of  the  general  as- 
^"mlAy,  in  t^t  case  made  and  provided :  These  are,  &c. 

The  judgment  and  proceedings  as  under  the  first 
•    •    '  warrant: 

If  tha defendant  prays  an  apfpeal,  the  jtstlce  should  take  his  bond^ 
^ith  security,  in  double  the  sum  recovered,  pay^abie  to.  the  ptaintifT) 
^'^od  with  ti}e  following  condition:     . 

The  Condition '  of 'the  above  obligation  is  such,  that  wlveread  the 
above  named  A  J  Hath  obtained  judgment,  ttpon  warrant,  before  ine^ 

•  J  P,  one  of  the  commonwealth's  justides^of  th^ peace  for  the  couaty 
bf  against  the  above  botind  L  JLi  for  being  the  amount 

'»of  the  forfeiliH-e  for  ^barrels  of  pork,  &c.  sold  to  or  bartered 

with  l^J,  of  the  said^otinty.  (ftr  nof^bisfiected  according  to  lavfy  as  the 

*  case  ma^  be)  from  which  'judgment  the  s^d  L  J  hath  prayed  an  appeal 
to  the  next  court  to  be  held  for  the  said  county  pf  .  r  :  Now,  if  the 
s^M  LJ  shal!  prosecute  the  said  appeal  with  effect,  an^peiform  the 
court*s  order  and  judgrnent  therein,  then,  this  obligadon  to  be  voia, 
else  to  remain  in  full  force  and  virtue.      .   , 

|C^  The  fonn  of  making,  up  a  record  may  beseenjinder  title 

{G)  r  The*  oath  of  a  "teller  or  exporter  (if  pork^  beef  tar, 
pitch  or  turpentine. 

*  Voii  ahall  ^wear,  thaf  the  pork,  kc«  contained  in  barreU 

marked  and  numbered  as  above,  and  by  you  sold  and'  delivered  to 
AM,  of  ,       ^  (or  by  yoti  delivered  autj  to  be  exported  ta  )  is  the 

identical  pork,  Sccwhkh  w^s  ijlspected  and  passed  by  the  inaQjector 
legally  appointed,  v^ho  marked  and  branded  the  same  aas  above;  and 
tliat  each  barrel  doth  contain  the  full  quantity,  without  embez^dement 
or  alteration,  to  your  knowledge/    So  help  you  God. 

The  warrant  against  a  compel,  for  making  his  barrels  contrary  to  the 
direction  of  the.  seventh  section  of  the  law,  as  well  as  for  omitting  tor 
stamp  or  brand  his  name,  at  full  lenghth,  on  each  barrel,  miy  eas3jr 
h6  formed  from  the  fitst  warrant  under  this  title. 

Posse  CoifltrxATtrs.    See  Arrest. 
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PRESENTMENT. 


A  PRESENTMENT  [is  one  of  the  modes  of  coromefocidg  a  pro*^ 
secution,  and]  generally  taken,  is  a  very  comprehensive  term ;  includ 
m^  not  otily  presentments,ptt>perly  so  called,  hot  also  inquisitions  of 
office,  afkd  todictments  by  a  grand   jury.    A  presentment, '/^ro/irr^    ' 
speaking,  is  the  notice  taken  by  the  grand  jury  of  any  t>ffencey  from 
their  own  knowledge  or  observation^  .without  any  bill  of  indictment 
laid  before  them  at  the  suit  of  the  commony^ealth.     As  the,  pi*esent-  » 
IVicnt  of  a  nuisance,  a  Hbel,  and  the  like  ;  upon  Kirhichthe  officer  of  Ibe 
court  must  afterwards  franiie  an  indictment,  before  the  party  presented  ^ 
can  be  put  to  answer  it.     An  inqtdntion  of  office  is  the  act  ofa  jury 
summoned  by  the  proper  officer  to  inquire  of  matters  relating  to  the 
commonwealth,  upon  evidence  laid  before  thcun.     Some  of  these  are 
in  themselves  conTictions,  and  cannot  afterwards  l)e  traversed  or  de- 
nied ;  and  therefore  the  inquest,  or  jury,  ought  to  hear  all  that  i:an  he 
alledged  on  both  sides.  Cff  this  natore  are  all  inquisition^  oifeiode^  m, 
of  flights  of  persons  accused  of  felony,  8cc.  -  Other  inquisiUcHia'  may 
be  afterwards  traversed  and  examined ;  as  particularly  the  coconer's 
inquisition  of  the  death  ofa  man,  when  it  finds  any  one  guilty  of  iio- 
roicide  \  for  in  such  cases  the  offender  so  presented  must  be  arraign^ 
.  upon  this  inquisition,  and  may  dispute  the  tmth  of  *it ;  which  brings 
it  to  a  kind  of  indictment,  the  most  usual  apd  effectual  means  of  pro- 
secution.    4il/- Com.  301.  '      .  • 

|C7*  As  to  presentments  iii-the  county  and  superior  courts  of  law, 
«nd  the  pixicess  thereon,  sec  1  Bev.  Code^  ch.  73,  p.  100,  ifect.  5,  6,^. 
&  3  Hen.  8c  Munf.  575, 


PRISON  BREAKING. 

AT  the  common  law,  all  prison  breaches  wiere  felonies,  if  the  partf  - 
were  lawfully  in  custody  for  any  cause  whatsoever.    2  Haw.  123. 

Rut  by  the  laws  of  Virginia  ( I  Rev.  Code^  ch.  173,  p.  322)  it  is  d^ 
clared,  <  That  none  from  henceforth,  who,  being,  in  actual  jail,  break^ 
cth  piison,  shall  have  judgment  of  life  or  member  for  breaking  pri«Ni 
only,  except  the  cause  for  which  he  was  taken  and  inyirisoned  did  re 
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^pire  sQch  ji]df»^e^,  if  he*hadbeen  coiKtftpted^tberciuiipD  accoinfiiig  to 
^eIa\^of  theland/  ^  •  ' 

If  the  prispn  be  broken  by  a  stran$^r,  and  not  by  the  priaqnei^ 
or  by  llis  procdrenient,  this  is  no  felony  in  the  prisoner,  iialr'9  PL  lOB. 
.  It  seems  clear>  tha^apy  place  whatseoever,  wherein  a  person  under 
•a  lawful  arrest  to  a  supposed  crime  is  restfaiatd  qf  his  liberty,  whc« 
'    tberin  the  stocks  or  street,  or  in  Uie/ common  ja'4,  or  th^  house  9^  a^^ 
^  eoBstable,  or  private  person,  is  properly  a  prison ;  for  imprtsonlkient  is 
notbing^  elso'-b^jt  a  restraint  of  fiber^.    2  Havf.  124. 
,     And  therefore  this  extendeth  ^s  well  to  a  pnsofi  in  law,  aato  a  pri- 
son ki  deed.    %In»t\sZ9.  '  »    ' 

fiulrihere  must  be  an  acma)  breaking  ;  for  if  the  door  be  p^n,  aoO' 
he  g(^  out^  ft  is  not  felony,  but  a  misdemeanor  only.    52  hut.  589. 

. '  But  if  the. prison  be  fired  without  the  pritity  of  the  prisoner,  he  may 
lawfully  break  it  to  save  his  life.     Ihile*9  Pi.  108. 

Also,  it  seetns  that  no  t>t*eacb  of  prison  will  atnount  to  felony,  u^iless 
the  prisoner  escape.     ^  tlav)  t35. 

Fah^  imptwmment  is  not  witt|in  this  act.   .  3,  Imt.  590; 
'.     Imprisonment  is  the  restraint  «f  a  man's  liberty  under  the  cuflf^ody 
of  another,  by  lawftTt*warrant,  in  fieed,  or  in  few.    Lawful  warriml  is^ 
either  yrheu  the  ofreiice  appeare^h  by  matteV  of  record,  as  when  the. 
^  ]rarty  i^  taken  upon  an  indictment,  or  when  it  doth  not  appear  by 
*  ij^tter  of  recQrd,  as  when  a  felony  is  done,  and  the  vfTender  by  a  law- 
ful mittimus  is  committed  to  a  jail  for  the  same.    But  between  these 
iwo  cases  there  is  a  great  diversity ;  for  in  the  first  c«8e>  whether  any  fe- 
lony were  committed  or  no,  if  the  o£|:m)er  be  taken  by  fi>rce  of  a  capUUf 
fhe  waiTant  is  lawful,  aiid  if  he  breaks  prispn  it  is  felooy^  although  no  . 
felony  were  committed ;  but  in  the  other  case»  if  no  felony  be  done  at 
all,  and  ydt  he  is  committed  to  prison  for  a  supposed  felony,  and  break 
f  rison,  this  is  no  felony,  for  there  is  no  cause,   2  lmt,590. 

So  that,  the  tause  must  be  just,  and  not  feigned^  for  things  foigned 
require  no  judgment*  Thus  if  a  man^ive  another  a  mortal  w€wml>. 
.for  which  he  is  committed  to  prison,  and  breakelh  prison,  and'  the 
0ther  dieth  pf  th§  wound  within  the  year,  this  death  hath  relatioik  tc^  , 

Hie  stroke ;  but  because  relatk>ns  are  bat  fictions  in  law,  and  fictions 
are  not  here  intended,  this  prison  breaking  ia  not  fekxiy.    2  Iiut,  59 1, 

Sb  that  the  Offence  for  which  the  party  was  imprisoned  must  be  a 
capital  one  at  the  time  of  the  offence,  and  not  become  ftuch  by  •  mttt* 
ter  subsequent.    2  Haw.  \26. 

And  the  cause  must  be  expressed  in  tlie  mttimus,  altliough  not  so 
certainly  as  in  an  indictment,  yet  with  such  convenient  certainty  as  it 
may  appear  judicially  that  the  offence  requiretfa  such  judgment ;  a&not 
for  felony  generaHy,  but  for  felony  in  stealing  such  a  horse,  and  the 
like.     2  Inst  591. 

But  if  the  offence  for  which  the  party  is  committed  be  supposed  in 
the  Tnittimttsto  be  of  such  a  nature  as  requires  a  capital  judgment,  yet 
if  in  the  event  it  be  found  to  be  of  an  inferior  nature,  and  not  to  re«    ' 
quire  such  a  judgment,  it  seems  difficult  to  maintain,  that  the  break- 
}Xi^  of  the  prison,  on  a  commhment  for  it,  can  be  felony.     2  Hav^.  126* 

But  if  a  man  be  committed  by  lawful  warrant,  iov  suspicion  of  felony 
done,  if*he  break  prison,  he  may  be  indicted  for  that  csrapc,  albeit  the 
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coRimitif^nt  b^  ibr  BU9^fcib(r  pf  felony^  and  ytt  no  jddgmeBt  c«n  be 
j^Vk  against  him  for  suspicioDf  but  for  the  felony  usblf,  '^vfiefcoCbo 
» suspected.    2A^^59fe. 

And  an  indictment  that  such  a  person  fdonionaly  brMc  the^/irUmi 
generally^  is  not  good ;  but  it  ought  to  rehtarae  the  specialty  of  the 
matter,  that  he^  be;ng  imprisoned  for  su^h  or  SM^h  a  feloi^y,  broke  the . 
jtfis^n^    S  Inst.  59  L  •         / 

But  if  the  party  ^  x>niy  arrested  for,  and  in  his  wittimus  char^  , 
with  a  crime)  which  doth  not  require  judgement  of  fife  pr  mclnbery  as 
petit  larceny^  or  hon&icideby  seif  deftnc6  or  by  misadventui*e»  and  the 
ofiehce  be  in  truth  no  greateAhan  the  mittimu9  doth  suf^poae  it  to  be«    * 
h'jtt  cleaf^  from  the  express  words  of  the  statute,  thatthfe  hreaking^  oj 
the  prison  dbmnot  anvountto  felony..    ^  I/aiv.  )26* 

But  if  a  felony  be  made  by  a  sub9equent  statute,  and  an  offender  is 
coipmitted  thereupon  ;  if  he^breaks  prison,  icis  felony.  ;  Fot,  since  sdl. 
breaches  of  prison"  vi;ere  felonies  by  tfie'cottrmon  tow,'  whll^ih  isies- 
trained  by  this  statute  In  respect  on]/*  of  iu^prisonmenc  for  offences 
not  capital  ^  when  an  offence  becomes  capital,  it  is  a»  much  out  of 
the  beneitt  of 'the  statiitp,  as  if  it  l^d  always  been  so/  Halc'^  Pi, 
lt)8..  2  Haw.\2^.  ^      • 

/S\aOf  it  is  said,  thai  the  party  may  be  iMTai^ed'for  fMison  breaking, 
before  he  be  convicted  of  the  crime  fo  which  l;e  was  imprisoned  :  for 
that  is  not  material  w  heth^r  he  was  {guilty  of  fiuCh  criove  or  ix)t.  ?  Haw, 
127.  •    •      .  ,  ^         . 

But  if  he  Is  first  indicted  and  acquillo<l  of  the  principal fckioy,  he 
.shall  not  be. indicted  for  the  breach^of  prison  aft^ wards;  for  l^bein^ 
cleared  that  he  was  not  guifcy  of  ^c  felony,  he  i^  in  law  as  a  person 
jie%'er  committed  for  felony^  and  so  bis  breach  of  i>r{8on  is  no  felony. 
i  H.H,%\2.  /         .        .  *    % 

Bm  the  jailer  «hall  not  be  puiushed  as  a  felon  iov  the  party's  breach 
of  prison,  unless  he  voluntarily  consented  to  it^  but  it  seems  to  be  a 
negligent  escape  in  the  jailer,  by  which  he  may  be  punished  by  fine 
and  impntonment,  because  there  wanted  either  Uiat  due  strength  in 
the  jail,  or  that  due  vigjlauce  in  the  jaileu  or' his  officei*Si  that  should 
>ave  prevented  it  s  and  if  jailers  mighx  nojt  be  punished  foi*nhis  as  a 
negligent  escape,  they  would  be  careless  either  to  sequin  their  prir 
floners,  or  to  take  tiiem  that  escape.     1  H.  H,  60  U 

And  therefore  if  a  criminal,  endeavourin$?  to  bi-eakthe  jail,  asAnk 
i)is  jailer,  he  may.I)e  UwfuUy  killed  by  him  in  the  affray.  1  Haifi.  71. 

Ifidictmentjbr  breaking  out  ofjaiL      * 

county,  to  wit. 
The  jurors  for  the  commonwealth  tipon  their  oath*  present,  that  A 
O,  late  of  in  the  county  aforesaid,  labourer,  on  the  day  of 

in  the  year  of  the  coramonwealih,  at  aforesaid^  in 

the  county  aforesaid,  was  arrested,  inipiisoned,  and  detained  in  the 
jail  of  the  commonwealth,  for  a  certain  felony  by  him  commiUed,  that 
is  to  say,  for  the  felonious  taking  and  carryinji:  away  one  black  gelding, 
the  property  of  of  the  value  of  and  that  he  the  >aid  A  (>, 

on  the         •  day  of  in  the  year  aforesaid*  with  force  and  arms, 

the  aforesaid  j»il  of  the  common  wealth,  ait  '  aforesaid,  in  the  coon- 
tyaf<>rcsaid,  fvlor.iously  did  break,  and  thereby  did  escape  from  and 
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imt  of  tbe  eaid  j^  against  tho  peace  and  <$gDky  of  |hc  common- 
wealth. 

So  much  of  priaoii  breaking  as  bUs  under  the  legal  notion  of  an  es- 
cape, both  in  criminal  and  dxnl  caaeS)  will  be  found  under  title  /?«- 
catU9.  It  win  therefore  be  sufficient  in  this  place,  to  refer  to  that  title 
ibr  precedents.  See  the  act  of  assembly  in  the  Revised  Codcy  ch.  79, 
as  to  escapes  in  civil  cases. 

I'he  magisti^ate  should  always  be  particular  in  expressing  the  cause 
of  commitment,  prior  to  the  escape* 


PROCESS. 


1.  PROCESS  is  so  called)  because  it  ftroteedeth  or  goeth  out  upon 
former  matter,  either  original  or  judicial.  {Lamb.  519.)  Before  pre* 
sentment  or  indictment,  it  is  called  a  warrant ;  after  presentment  or 
indictment)  it  is  properly  called  ftrocess,    Dalt.  c.  19S. 

2.  In  a  presentment  to  the  county  or  corporation  courti  if  the  penal- 
ty of  the  ofience  exceed  not  five  dollars,  or  three  hundred  pounds  of 
tobacco,  or  to  the  district  court  (now  the  superior  court  ci  law)  if  the 
penalty  exceed  not  twenty  dollars,  or  one  thousand  pounds  of  tobaccOf 
no  information  (or  indictment)  thereupon  shall  be  filed ;  but  a  sum- 
mons shall  be  issued  against  the  defendant  to  answer  the  presentment. 
And  If  the  prosecution  be  in  the  county  or  corporation  court,  if  be  do 
Dot  appear,  having  ten  days  notice,  the  court  may  enter  judgment 
against  him  for  the  penalty ;  and  if  he  do  appear,  the  court  shall  pro- 
ceed to  hear  and  determine  the  matter  of  the  preeentment,  in  a  sum- 
mary way^,  without  a  jury,  loid  without  ^gAi^  to  any  matter  of  form. 
(I  l^tv.  Codcj  ch.  73,  sect.  6,  p.  100.)  The  grand  jury  of  a  county 
or  corporation  may  present  all  offences  made  penal  by  the  laws  of 
Virgmia ;  although  the  recovery  of  the  fines  for  the  same  may  be 
otherwise  directed,  and  although  such  fines  do  not  amount  to  five  dol- 
lars,, or  two  hundred  pounds  of  tobacco.  But  the  grand  juries  in  the 
district  courts  cannot  present  any  offence,  where  the  penalty  is  under 
the  sum  of  five  dollars,  or  two  hundred  pounds  of  tobacco.  1  Mev.  Code^ 
cb«  73,  sect.  5,  p.  100,  &  sect.  9,  p.  lOK 

3.  Upon  apresentment  made  by  the  grand  Jury,  of  im  offence  not 
capital,  the  court  shall  order  the  clerk  to  issue  a  summons,  or  other 
proper  process,  against  the  person  or  piersons  so  presented,  to  appear 
and  answer  the  same  ai  the  next  court.  I  Rev,  Codcj  ch.  74,  sect  2S, 
p.  106. 

4.  When*  the  grand  jury  shall  have  presented  to  the  district  court 
a  bill  of  indictment  against  any  person  charged  with  treason  or  felony. 
If  he  be  not  ah-eady  in  custody,  the  sheriffsball  be  commanded  to  at- 
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tach  Ids  body  by  tvrit,  or  by  precept)  which  is  eaUed  a  cafiias  ;  anil  if 
he  return  that  the  body  is  not  founds  another  writ  or  precept  of  cafiia^^ 
shall  be  immediately  made  returnable  forthwith,  in  which  the  shenET 
shall  also  be  commanded  to  seize  his  chattels  and  ^fely  to  keep  them  \ 
and  if  he  return  that  the  body  is  not  found*  and  the  indictee  cometh 
not,  an  exigent  shall  be  awarded,  and  the  chattels  shall  be  sequestered ; 
but  if  b«  pome  and  yield  himself,  or  be  taken  before  the  return  of  the 
fourth  cajuanj  the  goods  and  chajttels  shall  be  saved  to  him  \  otherwise 
they  shall  go,  deacend,  and  pass  in  like  manner,  as  is  by  law  directed 
in  case  of  person^  dying  intestate.  1  Rev,  Code^  ch«  74,  sect;,  h  ]>  103, 
Jt  sect.  31,  p.  106,   ' 

5.  If  the  defendant  be  taken  upon  the  writ  of  a  ca/nas^  or  appear 
upon  the  returp  thereof,  or  of  the  exigent ^  the  practice  hath  been  (io 
pom^  cases) to  awarcf  ar^arr^^ui^,  directed  to  tlie  sheriiTof  the  cpun-^ 
ty  where  the  offisnce  was  committed,  and  returnable  soni«  certain  day 
in  the  same  term  (or  in  the  next  term^  if  there  be  not  time  enough  for 
th^  trial  to  be  had  in  the  same  term)  comipanding  him  tq  summon 
H  jury  of  freeholders  of  his  county,  qualified  as  the  law  directs,  to  ap- 
pear on  a  day  therein  prescribedi  to  serve  as  jurors  for  the  trial  of  tno 
jaccused#  And  the  clerk  issues  fubftcenas  for  the  witnesses,  as  weH 
for  the  prisoner,  if  he  have  any,  as  for  the  comnionwe^ltht  to  attend 
the  trial  at  the  same  time.  And  this  prap^ice  may  now  be  considered 
fis  settled,  having  received  the  sanction  of  the  general  court, in  TiiQmat 
^lakeley^a  cate.     Note  J'  tq  4  Tucker^ tt  Blackatone,  320. 

6.  In  the  case  of  the  comnfoM^fealth  agcin^t  M'^Clenegan  (which  was 
adjourned  from  t^e  ^t^trict  court  of  Morgantown  to  the  general  court) 
the  court  was  unanimously  of  opinion,  that  where  an  indictment  or 
presen^tment  is  found  by  a  grand  jury  against  any  person,  for  a  mts- 
depie^nbr,  tq  which  the  law  has  amxed  an  infamous  or  corporal  pur 
|)ishm'ent,  that  the  court  before  whom  aiiph  presentment  or  indict* 
inent  is  found  may,  in  its  discretion,  award  a  cafiias  in  the  fii*st  in« 
stance!  andthsit,  upon  indicttp^nts  and  presentm«:nts  of  an  inferior 
patui'eysuch  court  onght,  afljpr  two  venire 'jadas^e  have  been  returned 
Iiot  found,  %o  award  a  cafiiqa.  3  Hctu  k  Munf.  575. 

7f  *]rhp  ordinary  processi^s  upon  all  indictnients  for  crimes  of  an  in- 
ferior nature,  that  is,  qnider  the  degrees  of  treason,  felony,  or  maihemv 
ar^  as  5^1low :  Fir$ti  if  the  oiTendcr  be  absent,  a  venire  facias^  which 
is  but  ip  the  nature  of  a  summons  to  cause  the  party  to  appear,  shaft 
be  awarded}  except  where  other  process  is  directed  by  some  statui^. 
^aw.'B.  i^.  ch.  27,  sect^  9. 

3.  If  it  appear  by  the  return  of  such  venirey  that  the  party  hath  landf 
in  th^  county,  whereby  he  may  be  distrained,  the  *distreM  injiniu 
phall  be  awarded  from  time  to  time,  till  he  dojh  appear  ;  and  by  force 
thereof  he  ^hall  forfeit  on  every  default  so  much  as  the  sheriff  shall 
Tctum  upon  him  in  issues.  jBut  if  a  nihil  be  returned  on  such  a  vemre^ 
Jhen  t^ree  cafiias\  that  is,  a  'capias^  aUas^  and  filuries^  shall  issue.  (Jh'd^ 
See  ant,  div  6.)  But  a  cafiiaa  is  the  first  process  on  sjl  indictments 
pf  treason  or  felony.     Haw.  B.  ^.  ch.  27,  sect.  15.'   See«;ir.  div.  6. 

9.  Where  the  inhabitants  oif  a  parish  are  indicted  or  presented,  the 
prpce^s  is  first  a  venire^  then  a  distringas.     Crown.  Or,  2 1 . 
*    1 0,  If  a  defendant  appear  to  an  indictment  of  felony,  and  afterwards 
^fore  is^ue  joined  make  an  escape,  either  from  his  bail,  or  from  prjn 
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f)on,  the  coTnnion  cafiiaa^  alia$^  and  pluriea  shall  be  awarded  against  iiinii 
unless  there  had  been  an  txigenthtlov^i  in  which  case  a  heW  exigent 
shall  be  awaixied.  2  Haw,  285. 

1  L  Concerning  the  execution  of  the  process,  it  is  laid  dowh  as  a 
general  rule,  that  wherever  the  commonwealth  is  a  party  to  the  suit 
(as  it  certainly  is  to  all  informations  and  indictments)  the  process! 
ought  to  be  executed  by  the  sheriff  himself  (or  aiiy  of  his  lawful  de- 
puties) but  not  by  the  bailifP  of  a  franchise.     2  Haw,  284. 

12.  And  if  the  party  be  in  a  house,  if  the  doors  be  shut,  and  the 
sheriff  (having  given  notice  of  his  process)  demand  admittance,  and  the 
doors  be  not  opened,  he  may  break  open  the  doors  and  enter,  to  take 
the  offender.     2  Hale  202. 

IS.  But  no  person,  on  the  Lord's  day,  dhall  serve,  ot  ctiuse  to  be 
sei'ved,  any  writ,  process,  or  Warrant,  order,  of  judgment  (except  in 
cases  of  treason,  felony,  or  breach  of  the  peace)  but  the  service  thereof* 
ijhall  be  void.     [See  title  Sabbath.^ 

\  4.  It  seems  to  be  agreed,  that  every  Suit,  whethet  civil  or  critniftai^ 
and  also  every  process  in  such  suit  against  jurors^  ought  t6  be  pro* 
perly  continued  from  day  to  day,  frorii  its  commencement  to  its  con- 
clusion, without  any  the  least  gap  or  chasm  ;  and  the  suflefiftg  any 
Such  gap  or  chasm  is  properly  called  a  dUcontinuance ;  atid  the  con-^ 
tinuing  the  suit  by  improper  process  (as  by  a  cufma  instead  of  a  dU» 
hringas)  or  by  giving  the  parties  an  illegal  day,  is  properly  called  a 
nnst07Uinuance ;  and  if  the  justices,  before  whom  the  matter  is  depend* 
ing,  do  not  come  on  the  day  to  which  it  is  continued,  it  is  said  to  bef 
fiut  without  daj/y  and  cannot  be  revived  without  a  re-sUitimons  or  rt* 
attachment.  {Havf,  U.  2.  c.  27,  sect.  89.)  Now  process  liiay  be  dis- 
continued several  ways.  As,  1 .  Where  the  second  is  not  tested  on 
the  very  same  day  on  which  the  first  is^'returnable.  2.  Where  there 
is  a  sessions  intervening  between  the  teste  and  the  return  of  a  capias^ 
that  the  defendant  may  not  be  imprisoned  an  unreasonable  time.  But 
it  is  no  objection  to  an  exigent^  that  it  is^not  returnable  the  next  sea- 
siqns,  because  it  must  allow  time  for  five  counties  to  be  holden  be-" 
tween  its  teste  and  i*eturn.  3.  Where,  after  issue  of  demarfef,  the 
court  gives  the  ^arty  a  day  to  a  distant  sessions^  without  making  anf 
continuance  to  that  immediately  following.  4.  W  here  the  session^ 
to  which  the  suit  is  continued  is  adjournetl,  and  the  suit  is  not  adjourn- 
ed accordingly.  5.  Where  any  of  the  parties  are  descrit^  in  any 
continuance  of  the  suit,  whether  on  the  roll  or  by  pixKess,  by  a  name 
or  addition  variant  from  those  in  the  original,  though  only  lo  one  let- 
ter. 6.  Where  ^venire  ovdUtringaa  are  issued,  without  any  awardon 
the  roll  to  warrant  them.    2  Havf.  298^  299. 

And  it  seems  genenJIy  to  be  taken  as  an  undoubted  principle,  thai 
a  discontinuance,  by  su&ring  a  toul  chasm  in  the  proceedings,  whe-» 
ther  on  the  roll  or  in  the  process^  by  not  giving  a  fresh  continuance  in- 
stantly upon  the  determination  of  the  precedent,  shall  never  be  aided 
by  any  aj^pearance  or  pleadmg  over.  But  it  is  h(!lden  by  the  greatei' 
number  of  authorities,  that  if  the  ori^al  be  good,  and  the  defendant 
present  in  court,  he  shall  be  compelled  to  answer  to  such  original,  let? 
the  process  whereon  he  came  in,  or  the  execution  of  it,  be  never  so  er- 
roneous or  defective,  so  that  it  never  were  discontinued ;  for  the  end 
of  process  is  to  compel  an  attendee)  and  Qie  end  bein&  servedy  end 
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a  legal  charge  appearing  against  the  defendant,  no  way  dkconti- 
nued,  the  law  will  not  so  &r  regard  a  slip  in  the  process,  as  to 
let  the  defendant  out  of  courts  in  order  only  to  hare  him  broughi 
in  again  in  better  form*    3  Maw,  300. 

15.  The  processes  as  well  of  cafiia*  as  of  outlawry  may  be  stay- 
ed by  a  gufitrcedtas  issuing  from  other  justices  (out  of  sessions) 
testifying  that  the  party  hath  come  before  them,  and  hath  foun# 
sureties  for  his  appearance  to  answer  to  the  indictment,  or  pay  his 
fine.     JDait,  c.   193. 

16.  Judgment  of  outlawry  is  given  by  the  coroner  at  the  fifth 
county  court,  upon  the  parties  not  appearing  to  the  rxiyenr  (which 
is  a  writ  commanding  the  sheriff  to  cause  the  defendant  {exigi)  to 
be  demanded  from  county  court  to'  coimty  court,  until  he  be  out«^ 
lawed.)  And  such  judgment  is  entered  thus,  Therefore  by  tfiejudg-- 
tnent  of  the  coroners  of  the  commoiivwalihf  of  the  county  (tftreaakfi 
he  is  outiawcd.     2  Haw.  446. 

17.  The  word  outlaw  (titiaghe)  utlagatu9  cometh  mit  immediate* 
ly  from  the  Latin  lex^  but  is  (lerjved  to  us  through  tlie  Saxon  /a- 
ga,  which  signifieth  law.  And  a  person  outlawed  signifies  one  that 
is  out  of  the  protection  of  the  commonwealth^  and  out  of  the  aid 
of  the  lav.'.     4  Bum*8  Just^  53* 

1 8.  And  a  man  that  is  outlawed  is  called  outlawed^  but  a  woman 
who  is  outlawed  is  called  waived^  and  not  utlagata  $  for  that  women 
are  not  sworn  in  leets  w  tomes,  as  men  who  are  at  the  age  of 
twelve  or  more  are ;  and  therefore  men  may  l>e  called  uthga- 
tiy  that  is,  extra  legem  positiy  but  women  are  waviat4t^  that  is,  de- 
relictay  left  out,  or  not  regarded>  because  they  were  not  sworn  to 
the  law;  wherein  it  is  to  be  noted,  that  of  ancient  time  a  man 
was  not  said  to  be  within  the  law,  that  was  not  sworn  to  the  law, 
which  is  intended  of  tho  oath  of  allegiance  in  the  leet.  (1  hi%t.  122.) 
And  hence  it  is,  that  a  woi;nan  under  the  age  of  twelve  years  can- 
not be  outlawed.     \  Inst,  122, 

19.  Process  of  outlawry  lies  in  all  indictments  of  treason  or  fe- 
lony, and  on  all  returns  of;a  reacous  ;  and  also,  on  all  indictments 
of  trespass  with  force  and  ^rms ;  and  it  seems  probable  that  it  lies 
on  an  indictment  of  consparacy  or  deceit,  or  any  other  crime  of 
a  higher  nature  than  a  trespass  with  force  and  arms ;  but  not  on 
any  indictment  for  a  crime  of  an  inferior  nature.  And  it  seems 
agreed,  that  it  lies  not  on  any  action  on  a  statute,  unless  it  be  gi- 
ven by  such  statute,  either  expressly  or  impliedly,  as  where  a  re- 
covery is  given  by  an  action  wherein  such  process  lay  before,  as 
on  a  writ  of  trespass  for  a  forcible  entry,  because  the  statute  ex- 
pressly gives  a  recovery  by  such  a  writ,  and  such  process  lies  in 
it  by  the  commo(n  laW.    2  Haw.  302,  303. 

20.  If  there  are  two  coroners  in  a-  county,  or  more,  one  ma^y 
execute  the  writ,  as  in  caise  of  an  exigent,  but  the  return  must  he 
in  the  name  of  the  coroners.    2  Hale  56. 

21*  And  the  return  of  the  outlawry  must  be  certain^  it  mult 
shew  where  the  county  court  was  held,  and  in  what  county;  and 
must  return  the  day  and  year  to  every  exactus^    2  Hale  203. 

!^2.  And  also»  the  sheriflf'a  name  and  office  must  b^  subscribed 
to  the  return  of  the  exigent    2  Hale  204. 


Digitized  by 


Google 


PROCESS.  469 

3^.  If  a  person  be  outlawed  at  the  suit  oF  o«€  vnan,  all  men  shall 
take  advantage  of  this  personal  disabiiity.     1  Inst.  128, 

24.  But  such  disability  abateth  not  the  viv%  but  only  disableth  the 
plaintifiV  until  he  obtain  a  charter  of  pardon,     i  In^t.  128. 

35.  Upoit  outlawry  in  treason  or  felony,  the  offender  shall  lose  and 
forfeit  as  much  as  if  he  had  appeared,  and  judgment  had  been  given 
against  him,  as  long  as  the  outlawry  is  in  force.    3  Haw,  446. ' 

26.  But  the  outlawry  for  a  misdemeanor  doth  not  inure  as  a  conviction 
ibr  the  offence,  as  it  doth  in  cases  of  treason  and  felony  ;  but  as  a  con- 
viction of  the  contempt  for  not  answering,  which  contempt  is  therefore 
punished,  not  by  fine  ac  a  conviction  for  the  offence,  but  by  forfeiture 
of  }>;oods  and  chattels  for  the  contempt.     3  Salk.  494. 

37.  in  ancient  times  no  man  could  have  been  outlawed  but  for  felo- 
ny, the  punishment  whereof  was  death  ;  and  upon  this  account  an  out- 
lawed man  was  called  ivolfethead:  because  he  might  be  put  to  death  by 
any  man,  as  a  wolfe.  that  hateful  beast  might.  But  in  the  beginning  of 
the  reign  of  iT.  £dvf.  HI.  it  visas  resolved  by  the  judges,  for  avoiding  o£ 
inhumanity,  and  of  effusion  of  christain  blood,  that  it  should  not  be* 
lawful  foi*  any  man  but  the  sheriff,  havine  lawful  warrant,  to  put  to 
death  any  man  outlawed,  though  it  were  for  felony,  and  if  he  did,  he- 
should  undergo  sudi  pain  of  death  as  if  he  had  killed  any  other  man  f 
and  ISO  the  law  continueth  to  this  day.     1  Inti.  36. 

38.  VV1»et^  clergy  is  allowable,  it  shall  be  as  much  allowed  to  one 
who  is  outlawed,  as  to  one  wlio  is  convicted  by  verdict  or  confession* 
2  /Aiw.  34a. 

39.  But  a  statute  taking  the  benefit  of  clergy  {h>m  those  who  shatt 
be  found  guilty,  doth  not  thereby  take  it  from  those  who  are  outlawed. 
2  Haw.  343. 

30^  Where  a  person  is  outlawed,  the  defendant  may  shew  all> 
tbe  matter  and  outlawry  returned  of  record,  and  demand  judgmentf 
if  be  shall  be  answered,  because  he  is  out  of  the  law,  to  sue  axk 
action  during  the  time  he  is  outlawed.     1  Inst.  133. 

31.  It  seems  to  be  a  good  challenge  of  a  juror,  that  he  is  out- 
lawed)  either  for  a  criminal  matter,  or,  as  some  say,  in  a  personal 
action ;  but  not  a  principal  challenge,  but  only  to  the  favour,  un- 
less the  rccoi'd  of  the  outlawry  be  produced.    2  I/aw,  315,  417. . 

S3  But  it  seems  clear,  that  outlawry  in  a  fieraonal  action  is  not 
.a  good  exception  against  a*witncss)  as  it  is  against"  a  juror.  2  Haw.' 
443. 

33.  An  outlawed  person  may  make  a  will,  and  have  executors 
or  administrators.     Cro.  FJ.  575, 

34.  And  tfn  executor  may  reverse  ^e  authority  of  the  testator ». 
^here  he  was  not  lawfully  outlavfed.     I  Leon.  335. 

35.  Outlawry  may  be  reversed  several  ways;  ais  by  procuring  a 
9Ufienfde€9f  .and  delivering  it  tt>vthe  sheriff  before  the  gviruo  exac" 
^«,  or  by  shewing  any  mattter  apparent  on  record,  which  makes 
the  outlawry  erroneous,  as  the  want  of  an  original,  or  the  omission 
of  process,  or  want  of  form  in  a  writ  of  proclamation,  or  a  return 
by  a  person  appearing  not  to  be  sheriff,  or  a  variance  between  the 
original  and  exigent  or  other  process)  or  by  |i  misnomer,  or  want 
of  addition.    3  Iha^  c.  50, 
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36.  And  upon  a  writ  of  error  upon  an  outlawiy  in  feldby,  the 
party  ofeitlawed  must  render  himself  in  custody^  aod  pray  the  allow^ 
ance^  of  .the  writ  of  error  in  person ;  and  if  the  outlawry  be  re- 
veta^y  he  shall  be  put  to  answer  the  indictmeidt.    2  ffale  209 1 


QUAKANTINE. 


QUARANTINE  is  a  space  of  forty  days ;  thus  wber  ethe  law  says 
a  widow  shall  remain  in  her  husband's  capitaLmansicoi-house  forty 
days  after  his  dfiath,  during  which  time  her  dower  shall  be  assign- 
ed her,  these  forty  days  are  called  the  widow's  quarantine.  So 
where  persons  coming-  from  infected  countries  are  obliged  to  wait 
forty  days,  before  they  are  permitted  to  land;  this  is  called  per* 
forming  quarantine*     2^/.  Com.  135. 

The  regulations  prescribed  by  the  laws  of  tliis  coramonwealUi 
for  performing  quarantine,  containing  notiiing  which  folates  parU- 
cttlariy  to  the  office  of  a  single  magistrate,  it  will  be  sofRcicnt  io 
this  place  to  refer  to  the  laws  on  that  subject.*  Set  I  SexK  Codcf 
Ch.   129^  p.  244.     Ibi<L  ch.   159,  p.  313.  Ibid.  €h.  194,  p.  3.49. 


RAPE. 

/.  What  it  is0^  IL  Evidence  on  an  indictment  of  rape. 
III.  Punishment  qf  rape.  IV.  Principal  and  acces- 
sary. 

I.    WHAT  IT  IS* 

RAPE  is  an  oAence  in  having  unlawful  and  carnal  knowtedge  of  i 
woman,  by  force,  and  against  her  will.  But  it  is  said,  that  tio  assault 
upon  a  woman,  in  order  to  ravish  her,  however  shamele^ss  anc^  out- 
rageous it  may  be,  if  it  proceed  not  to  some  degree  of  penetratioo, 
and  also  of  emission,*^  can  amount  to  a  rape ;  however  it  \i  said  that 

*  As  to  the  necemCjr  of  enunioa,  then  leems  to  be  modi  doubt,  the  neetett  Jadfef  «ffi»riiif  i» 
opinion  on  tbe  point ;  a  mi^ty,  however,  ieero  to  fiivour  the  above  doenim;,  that  tbcte  miut  be 
both  penetration  and  emMon.   StelAui>#r.  L.  436.  er«eqf.  wfajk^  tito  CM«b  ifte  ir«y  wdl  ■•• 
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etoission  isi  fiiiimfatiey  an  endence  of  peoetration.    Haw,  B.  1.  c. 
41.  sect.  1. 

The  offence  of  rape  is  no  way  mitigated  by  shewing  that  the  wo- 
man at  last  yielded  to  the  violence,  if  such  her  consent  was  forced  for 
fear  of  death,  or  of  duress.     1  Hatp.  108. 

Also,  jt  is  not  a  sufficient  excuse  in  the  ravisher,  to  pfove  that  the 
woman  is  a  common  strumpbt ;  for  she  is  still  under  (he  protection  of 
the  few,  and  may  not  be  forced.     Ibid* 

Nor  is  it  any  excuse  that  she  consented  after  the  fact.    Ibid* 

It  is«ssdd  by  Mr.  Daltoti,  that  if  a  woman,  at  the  time  of  the  sup- 
posed rape,  do  conceive  with  child  by  the  supposed  ravisher,  this  i^ 
no  rape,  for  (he  says)  a  woman  cumot  conceive,  except  she  doth 
oonsent,  and 'this  be  hath  from  Stamford  and  Brittpn,  and  Fincl{. 
DaU.c.  160.  '  ' 

But  Mr.  Hawkins  observes,  that  this  opinion  seems  very  question- 
able ;  not  only  because  the  previous  violence  is  no  way  extenuated 
by  such  subsequent  consent,  but  alsoi  because  if  it  were  necessary  to  - 
shew  that  the  woman  did  not  conceive,  the  offender  could  not  be  tried 
till  such  time  as  it  might  appear  whether  she  did  or  not,  and  likewise 
because  the  phitoso'phy  of  tliis  notion  may  be  rery  well  doubted  o( 
1  Haw.  108. 

And  lord  Hale  says,  this  opinion  tn  Dalton  seems  to  be  no  law. 
\HH.7Z\.  '  .  ^ 

11.   EVIDENCE  ON  AN  INDICTMENT  OF  RAPE. 

The.  party  ravished  may  g^ve  evidence  on  oath,  and  is  in  law  a  com- 
petent witness  ;  but  the  credibility  of  her  testimony,  and  how  &r  forth 
she  is  to  be  believed,  must  be  left  to  the  jury,  and  is  more  or  less  cre- 
dible, accdrdtng  lo  the  gircumstances  of  fact  that  concur  in  that  testi- 
mony.    1  H.  H.  633. 

For  instance,  if  .the  witness  be  pf  good  fame ;  if  she  presently  dis-» 
covered  the  offence,  and  made  pur&uit  after  the  offender ;  shewc^l  cir« 
eumstances  and  signs  of  the  injury,  whereof  many  are  of  that  nature, 
that  only  women  are  the  most  proper  examiners  and  inspectors ;  if  tbo 
place,  whereip  the  fact  was  done,  was  remote  from  people,  inhabitants, 
or  passengers ;  if  the  offender  fled  for  it  s  these,  and  the  like,  are  con- 
curring eviden^ek,  to  give  greater  probability  to  her  testimony,  when 
proved,  by  others  as  well  as  herself.    Ibid, 

But  on  the  other  ^ide,  if  she  concealed  the  injury  for  any  consider- 
able time,  al^er  she  had. opportunity  to  complain ;  if  the  place  where 
the  fact  was  supposed  to  be  committeQ  were  near  to  inhabitants,  or 
coinmon  recourse  or  passage  of  passengers,  and  she  make  no  outcry 
whea  the  fact  was  supposed  to  be  done,  when  and  where  it  is  probable 
she  might  be  heard  by  others;  or,  if  a  man  prove  himself  to  be  in 
janother  place,  or  in  other  company,  at  the  time  she  charges  him  with 
the  ftict ;  or  if  she  is  wrong  in  the  description  of  the  place,  or  swears 
the  fact  waa  done  in  a  place  where  it  was  imposttble  the  man  could 
have  access  td  her  at  that  time,  as  if  the  Koom  was  locked  up,  and  the 
key  in  the  custody  of  another  person ;  these  and  the  like  circum- 
stances carry  a  strong  presumption  that  her  testimony  is  false  or 
feignedr     Ipid, 
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1  Sir  Malthew  H«Ie  says,  if  the  rape  be  charged  to  be  oommitted  «|& 

an  infant  under  twelve  years  of  age,  she  may  still  be  a  competent  wit- 
ness) if  she  hath  sense  and  understanding  to  know  the  nature  and  obli« 
gation  of  an  oath ;  and  even  if  she  hath  not,  he  thinks  that  she  ought 
to  be  beard  without  oath^  to  give  the  court  information  ;  though 
that  alone  will  not  be  sufficient  to  convict  the  offender.  And  be  is  of 
this  ^opinion,  first,  because  the  nature  of  the  offence  being  secret, 
IJhere  may  be  no  other  possible  proof  of  the  actual  &ct ;  though  after* 
awards  there  may  be  concurrent  circumstances  to  corroborate  it,  proved 
(by  other  witnesses ;  and,  secondly,  because  the  law  allows  what  the 
4:hild  told  her  mother  or  other  relations  to  be  given  in  evidence^  sines 
Ihe  nature  of  the  case  admits  frequently  of  no  better  proof;  and  there 
is  much  more  reason  for  the  court  to  hear  the  narration  of  the  child 
herself,  than  to  receive  it  at  second  hand  from  those  who  swear  they 
beard  her  say  so.    Md.  634. 

And  sir  William  Blackstone  says,  it  seems  now  t6  be  settled,  that 
in  such  cases  infants  of  any  age  are  to  heard ;  and  if  they  have  any 
idea  of  an  oath,  to  be  also  sworn :  it  being  found  by  experience,  that 
infants  (^  very  tender  years  often  give  the  truest  and  clearest  testi- 
mony. But,  whether  the  child  be  sworn  or  not,  it  is  to  be  wished,  in 
order  to  render  her  evidence  credible,  that  there  should  be  some  con- 
current teistimony,  of  time,  place,  and  circumstances,  in  order  to 
make  out  the  fact ;  and  that  the  conviction  should  not  be  grounded 
singly  on  the  unsupported  accusation  of  an  infant  under  years  of  difk 
crction.    (4  BL  Com.  2  U.) 

^CjT  See  also,  as  to  this  point,  1  East*s  Cr,  /«.  441,  ^t  neq.  where 
the  result  of  the  cases  is,  that  an  in&uit  of  any  age,  even  of  five  years^ 
must  be  sworn.     Ikid.  444. 

In  the  case  of  Omichimd  and  Barker,  in  1744,  in  chancery,  before 
the  lord  chancellor  Hardwicke,  assisted  by  the  kird  chief  justice  Lee, 
lord  chief  justice  \\  illes,  and  lord  chief  baron  Parker,  the  lord  chief 
justice  L$t  Interrupted  the  attorney  general,  sir  Dudiy  Ryder,  asserts 
ing,  on  the  authority  of  lord  Halo  that  a  child  may  be  examined  with- 
out oath ;  and  said  it  had  been  determined  at  iYte  Old  Bailey,  on  ma- 
ture consideration,  that  a  child  shall  not  be  admitted  as  an  eviderice 
^without  oath.  And  the  lord  chief  baron  Parker  said,  it  was  so  ruled 
At  Kingston  assizes  before  lord  Raymond,  where,  upon  an  indfct^ 
inent  for  a  rape,  he  refused  the  evidence  of  a  child  without  oath* 
1  yfth  29. 

Which  case  at  Kington  assizes  was  as  follows  t  The  defendant,  at 
|the  summer  assizes,  1 725,  was  indicted  for  a  rape  on  the  body  of  a 
child,  then  little  more  than  six  years  old.  And  because  the  lord  duef 
baron  Gilbert,  then  judge  of  assize,  refused  to  admit  the  chikl  as  ao 
ievidence  against  him,  he  was  acquitted.  But  at  the  same  assizes  an  in- 
dictment  was  found  against  him,  for  an  osmuU^  with  an  intent  to  ravish 
the  said  child.  And  this  indictment  coming  to  be  tiied  at  the  next 
assizes,  before  the  lord  chief  justice  Raymond,  the  same  objection  was 
taken,  that  the  girl,  being  now  but  seven  years  of  ap:e,  coiUd  not  be  a 
witness.  It  was  insisted,  that  it  had  formerly  been  held  that  none, 
under  twelve  years  of  age,  could  be  admitted  to  be  a  witness,  and 
that  a  child  of  six  or  seven  years  of  age,  in  point  of  reason  and  under* 
standing,  is  incompetent.     On  the  other  side,  it  was  aaidj  that  in  capi- 
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tal  cases>  which  concerned  life,  this  objection  might  be  allowed  ^  bm 
ia  cases  of  misdemeanor  only,  as  this  was»  such  a  witness  might  be 
admitted :  thef  insisted,  that  the  objection  only  went  to  the  credit  of 
the  witness*  and  Hale  says,  that  tijie  examination  of  one  of  the  age  of 
nine  years  has  been  admitted;  and  a  case  at  the  Old  fiailey,  1.698, 
was  cited  ;  where,  upon  such  an  indictment  as  this,  Ward  chief  baron 
admitted  one  to  be  a  witness  who  was  under  the  age  of  ten  years,  as 
the  child  had  been  examined  about  the  nature  of  an  oath,  and  had 
.   given  a  reasonable  account  of  it.     But  Raymond  chief  justice  held, 
that  there  was  no  difference  between  offences  capital  and  lesser  of* 
fences  in  this  respect ;  and  that  a  person  who  could  not  be  a  witness 
in  the  one  case,  could  not  in  the  other.     The  reason  why  the  law  pro- 
hibits the  evidence  of  a  child  so  young  is,  because  the  child  cannot  be 
presumed  to  distinguish  between  right  and  wrong ;  no  person  has  ever 
been  admitted  as  a  witness  under  the  age  of  nine  years,  and  very  sel- 
dom under  ten.  At  the  Old  Bailey,  in  1704,  this  |xunt  was  thoroughly 
debated  in  the  case  of  one  Steward,  who  was  indicted  on  two  indict- 
ments for  rapes  upon  children.    The  first  was  a  child  of  ten  years  and 
ten  months,  and  yet  that  child  was  not  admitted  as  a  witness,  before 
other .  evidence  was  given  in  of  strong  circumstances,  as  to  the  guilt 
of  the  defendant,  and  before  the  child  had  given  a  good  account  oi'  the 
nature  of  an  oath.    The  second  indictment  against  Steward  was  at- 
tempted to  be  maintained  by  the  evidence  of  a  child  of  between  six 
a^d  seven  years  of  age  :  but  it  was  unanimously  agreed,  that  a  child 
so  young  could  not  be  admitted  to  be  afi  evidence,  and  the  child's  tes- 
timony was  rejected,   without  inquiring  into  any  circumstances  to 
give  it  credit.     And  it  was  merely  upon  the  authority  of  Hale,  where 
it  is  said  that  a  child  of  ten  years  of  age  may  be  a  witness,  that  the 
other  child  of  that  age  was  admitted  to  be  a  witness  m  the  first  indict- 
ment.    And  in  the  present  caa^,  the  child  was  refused  to  be  a  witness. 
And  there  not  being  evidence  sufficient  without  her,  the  defendant  waa 
acquitted.     Sir,  700. 

But  aft^r  all,  it  is  said  to  have  been  determined  lately  by  all  the 
judges  upon  conference,  that  in  no  case  shall  the  testimony  of  an  in- 
fant be  admitted  without  oath.     See  1  £a^t*8  Cr,  L,  444. 

Upon  the  whole,  rape,  it  is  true,  is  a  most  detestable  crime,  and 
therefore  ought  severely  and  impartially  to  be  punished  with  death  ; 
but  it  must  be  remembered,  that  it  is  an  accusation  easily  to  be  made, 
and  h^ifd  to  be  proved,  and  harder  lo  be  defended  by  the  party  ac- 
cused, though  never  so  innocent.  Therefore  a  wise  jury  will  be 
pautious  upon  trials  of  offences  of  this  nature,  that  they  be  not  so 
much^  transported  with  indignation  at  the  heinousness  of  the  offence, 
as  to  be  over  hastily  carried  to  the  conviction  of  the  person  accused 
thereof^  by  the  confident  testimony  sometimes  of  malicious  and  false 
witnesses.     1  H.  H,  635,  636. 

III.    PUNISHMENT  OF  RAPE. 

Of  old  time  rape  was  felony,  for  which  the  offender  was  to  suffer 
death :  afterwards  the  offence  was  made  lesser,  and  the  punishment 
changed  from  death  to  the  loss  of  those  members  whereby  he  offended  ; 
that  is  to  say,  it  was  changed  to  castration  and  loss  of  his  eyes,  un 
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less  she  that  was  ravished,  before  judgment,  demaoded  him  for  her 
husband.    3  Inst.  1 80.     4  BL  Com.  211. 

By  Virginia  Laws  (1  Rev.  Code^  ch.  130,  sect.  1,  p.  245.)  "  if  any 
man  do  ravish  a  woman  married,  maid,  or  other,  vtrhere  she  did  not 
consent  before  nor  after ;  or  shdl  ravish  a  woman  married,  maid,  or 
other,  with  force,  although  she  consent  after,  the  person  so  oflTendmg 
shall  be  adjudged  a  felon,  and  shall  suffer  death  as  in  case  of  felony, 
without  the  benefit  of  clergy  " 

(CT*  But  rape  is  now  punishable  by  confinement  in  the  penitentiary, 
for  a  period  not  less  than  ten  nor  more  than  twenty-one  years.  1  Rev. 
Codti  p.  356,  sect.  4* 

<<  If  any  person  shall  unlawfully  and  carnally  know  and  abuse  any 
woman  child,  under  the  age  of  ten  years,  every  such  unlawful  and 
carnal  knowledge  shall  be  felony,  and  the  offender,  bring  duly  con. 
victed  thereof,  shall  suffer  as  a  felon,  without  benefit  of  clergy."  Ml. 
ch.  130.  sect.  2,  p.  245. 

IC7*  But  this  being  a  non*enumerated  offence,  is  now  punishable  by 
confinement  in  the  penkentiary,  not  less  than  one  nor  more  than  ten 
years.    Ibid.  p.  402. 

If  a  slave  attemfit  a  rape  on  a  white,  he  may  be  punished  bf  castra- 
tion.    Ibid.  ch.  103,  p.  188,  sect.  18. 

So,  an  actual  rape  committed  by  a  slave,  or  the  carnal  knowledge 
and  abuse  of  a  female  child,  is  punishable  by  death,  the  penitentiary 
system  not  embracing  the  case  of  a  slave.  See  1  Rev.  Code^  ch.  130, 
p. 245.     Ibid.  ch.  200,  p.  355. 

IV.    PRINCIPAL  AND  ACCESSORY. 

Mr.  Hawkins  says,  all  who  are  present  and  actually  assist  a  man  to 
commit  a  rape,  may  be  indicted  as  principal  offenders,  whether  they 
be  men  or  women.     1  Haw.  108. 

And,  so  one  woman  may  be  a  principal  to  the  ravishment  of  ano- 
ther. 

So  also  may  a  man  be  guilty  of  a  rape  on  his  own  wife  ;  as  was -the 
case  of  lord  Audley,  who  held  his  wife  while  his  servant,  by  his  com- 
mands ravished  her.    Sec  State  Triala^  lord.Audlcy's  case. 

IG^  Accessories  before  the  fact  are  punished  as  piincipal  offenders. 
1  Rfrp^  Codcy  p.  356,  sect.  4. 

[A]  JFarraiit  far  a  rape^ 

to  wit. 
Whereas  M  A,  of  the  said  cotjmy,  hath  this  day  made  oath  before 
p^e,  J  P,  a  justice  of  the  peace  for  the  county  aforesaid,  that  on  the 
day  of  this  present  month,  at  in  the  said  county, 

B  O,  of  &c.  did  feloniously  ravish,  and  carnally  know  her  the  said 
M  A,  against  her  yi\\\.  Tliese  are  thcreforiJ  to  Command  you  to  take 
the  said  B  O,  and  bring  him  before  me,  or  some  other  justice  of  the 
peace  for  the  county  of  aforesaid,  to  answer  the  said  charge, 

^nd  fqrthci'  to  be  dealt  with  according  to  law.  Given  laider  my  hand 
find  seal,  §cc. 

fp  to  execute. 
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feCT^ '  For  Commitments  and  other  proceedings^  see  tUlt  Ckiiit* 

»ALS.  • 

(B)  Indictmmt  for  ravishing  a  Woman. 

couDtjr,  to  wit. 
The  jurors,  8cc.  upon  their  oath  present,  that  A  B,  late  of  the  pa- 
rish of  in  the  county  of  ^  gentleman,  not  having  the 
fear  of  God  before  his  eyes,  but  bdng  moved  and  seduced  by  the  in- 
stigation of  the  devil,  on  the  day  of  .  in  the  year 
and  in  the  year  of  the  commonwealth,  with  force  and  arms, 
at  the  parish  of  in  the  county  of  aforesaid^  in  and 
upon  one  A  P,  spinster,  in  the  p^ace  of  God  and  of  the  common- 
wealth then  and  there  being,  violently  and  feloniously  did  make  an 
assault,  and  her  the  said  A  P,  against  the  will  of  her  the  said  A  P, 
then  and  there  feloniously  did  ravish  and  carnally  know,  against  the 
form  of  tlie  sutute  in  sueh  case  made  and  provided,  and  against  the 
peace  and  dignity  of  the  commonwealth. 

( C)  Indictment  Jbr  carnally^  knowing  and  abusing  a  female 
child  under  the  age  of  ten  years. 

county,  to  wit* 
The  jurors,  Sec.  upon  their  oath  present,  that  G  D,  late  of  the^mrish 
of  in  the  county  of  labourrer,  not  having  the  fear  of 

God  before  his  eyes,  but  being  moved  and  seduced  by  the  instigation 
of  the  devil,  on  the  day  of  in  the  year  and 

in  the  year  of  the  commonwealth,  with  force  and  arms,  at 

the  parish  aforesaid,  in  thelhe  county  aforesaid,  in  and -upon  one  £  P, 
spinster,  an  infant  under  the  agfe  of  ten  years,  to  wit,  of  the  age  of 
nine  years  and  upwards,  in  the  peace  of  God  and  of  the  common- 
wealth then  and  there  being,  feloniously  did  make  an  assault,'  and 
her  the  said  £  P  then  and  there,  wickedly,  unlawfully,  and  feloni- 
ously, did  carnally  know  and  abuse,  against  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  and  dignity  of  the 
commonwealth. 


RECOGNIZANCE. 

A  RECOGNIZ  ANC£  is  a  bond  of  record,  testifying  the  re^bgbi* 
zor  to  owe  a  certain  sum  of  money  to  some  other ;  and  the  acknow- 
ledging of  the  same  is  to  remain  of  record ;  and  none  een  take  it>  only 
ajudg&orofiicerofrecord.    i)<r^.  c.  UGv 
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And  th^Bc  recognizances,  in  some  cases,  the  justices  of  the  peace 
are  enabled  to  take  by  the  express  words  of  certain  statutes :  but  ia 
other  cases  (as  for  the  peace,  and  behaviour,  and  the  like)  it  is  rather 
in  congruity,  and  by  reasonable  intendment  of  law,  than  by  any  ex- 
press authority  given  them,  either  by  their  commission,  or  by  the 
statute  law.     Crofn.  125.    Bait,  c.  168.  ^"^^ 

But  wheresoever  any  statute  givelh  them  power  to  take  a  bond  of 
any  man,  or  to  bind  over  any  man  to  appearat  the  assizes  or  sessions, 
or  take  sureties  for  any  matter  or  cause,  they  may  take  a  recognizance. 
Yea,  wheresoever  they  have  authority  given  them  to  cause  a  man  to 
do  a  thing,  there  it  seeiheth  they  have  in  congruity  power  given  them 
to  bind  the  party  by  recognizance  to  do  it ;  and  if  the  party  shall  re- 
fiise  to  be  bound,  the  justice  may  send  him  to  jail.     Dalt.  c.  168, 

But  he  can  take  no  recognizance  but  only  of  such  matter  as  concern 
his  office ;  and  if  he  doth,  it  seemeth  to  be  void.     Ifnd. 

Every  recognizance  taken  by  justices  of  the  peace  shall  be  made 
payable  to  the  person  having  the  executive  power.  And  all  bonds  to 
be  entered  into  by  sheriffs  or  other  public  officers  must  be  made  pay- 
able to  the  justices  of  the  court  taking  such  bond.  Sec  Ordinance  of 
Convention  (inlerregno)  1776,  ch.  5,  p.  37,  sect.  7,  8,  of  the  edition  of 
the  laws  in  1785. 

It  must  also  contain  the  name,  place  of  abode,  and  trade  or  caUmg» 
both  of  principal  and  sureties,  and  the  sums  in  which  they  are  bound. 
Barl,  Recog, 

And  it  is  most  commonly  subject  to  a  condition,  which  is  eitlier  en- 
dorsed or  underwritten,  or  contained  within  the  body  of  it,  upon  the 
performance  of  which  the  recognizance  shall  be  void.    Ibid. 

When  the  parties  arc  to'enter  into  a  recognizance,  it  is  usual  to  call 
their  names  thus:  You  A  B  acknowledge  to  owe  to  governor 

of  this  commonwealth,  and  his  successors,  the  sum  of  «    And 

you  C  D  acknowledge  to  owe  to  governor  of  the  common- 

weahh,  and  liis  successors,  the  sum  of  .    To  be  levied  of  your 

respective  goods  and  chattels,  lands  and  tenemenu,  for  the  use  of  the 
commonwealth,  if  default  shall  be  made  in  the  condidon  following; 
that  is  to  say,  if  you  the  said  A  B  shall  make  default  in  appearing,  Su:. 
It  is  said  that  the  parties  need  not  sign  it.  {Ibid,)  But  the  better  prac- 
tice seems  to  be  for  the  parties  to  si^  it. 

It  is  also  said  to  be  usual  for  the  justices  to  mark  at  the  foot  of  the 
examination,  A  B  in  dollars  to  appear,  &e.  and  from  such 

short  note  to  make  out  a  record  afterwards,.  {Ibid.)  But  this  is  not 
usual  in  this  state. 

The  recognizance  is  a  matter  of  record  presently,  so  soon  as  it  is 
taken  and  acknowledged,  although  it  be  not  made  up.    Dalt,  c.  168. 

And  when  it  is  made  up,  if  the  justice  shall  only  subscribe  his  name^ 
without  his  seal  to  it,  this  is  well  enough ;  and  that  may  be  in  cither 
of  these  sorts,  acknotviedged  before  me,  J  P,  or  only  to  subscribe  his 
name  thus,  J  P.     Ibid.  176. 

|C7»  If  the  recognizance  be  forfeited,  and  an  award  of  execution 
therttupon,  it  issues  against  the  '  land^  and  tenementsj.  goods  and  chat- 
tels.*    See  BaaUttrs^  Enirie$y  546,  a.  pi.  5, 

The  justices  should  always  eerdfy,  or  Uansmtt  their  recognizances 
io  the  next  court ;  or  to  the  court  of  exarakwtijon;  if  Ib^  t£aA  be  of 


Digitized  by 


Google 


RECOGNIZANCE.  47/ 

opimon  that  the  oiVence  is  triable  in  the  district  court,  and  consequently 
order  a  court  of  esiamination  to  be  summoned. 

The  conditions  of  recognizances,  in  all  the  variety  of  cases,  are  in- 
terspersed under  their  proper  titles. 

{A)  Recognizance  with  sureties. 

county,  to  wit. 

Be  it  remembered,  that  on  the  day  of  in  the  year 

A  O,  of  in  the  county  aforesaid,  yeoman,  and  A  S, 

of  in  the  county  aforesaid,  taylor,  and  B  S,  of  in  the 

county  aforesaid,  labourer,  personally  came  before  me,  J  P,  a  justice 
of  the  peace  for  the  said  county,  and  acknowledged  themselves  to  owe 
and  be  indebted  to  A  G,  governor  or  chief  magistrate  of  the  common- 
wealth of  Virginia,  and  his  successors,  that  is  to  say,  the  said  A  O 
the  sum  of  and  the  said  A  S  and  B  S  each  the  sum  of 

separately,  of  good  and  lawful  money  of  this  commonwealth,  to  be 
made  and  levied  of  their  goods  and  chattels,  lands  and  tenements,  re- 
spectively, to  the  use  of  the  said  commonwealth,  if  the  said  A  O  shall 
make  de&ult  in  the  condition  hereon  endorsed  (or  hereunder  written.) 
Acknowledged  before  me,  J  P. 

[The  condition  is  according  to  the  subject  matter,  and  in  the  form 
annexed  to  precedent  (i?^)] 

(jB)  Recognizance  without  sureties. 

county,  to  wit. 

Be  it  remembered,  that  on  the  day  of  in  the  year 

A  O,  of  in  the  said  county,  yeoman,  personally  came  before  me, 

J  P,  one  of  the  justices  of  the  peace  for  the  said  county,  and  acknow- 
ledged himself  to  owe  to  A  G,  governor,  &c.  and  his  successors 
dollars,  of  lawful  money  of  this  commonwealth,  to  be  made  and  levied 
of  his  goods  and  chattels,  lands  and  tenements,  to  the  use  of  the  said 
commonwealth,  if  the  said  A  O  shall  fail  in  the  condition  under- 
written {or  endorsed,) 

The  condition  of  the  above  written  (or,  within  written)  recognizance 
is  such,  that  if  the  above  bound  A  O  shall,  &c.  {here  insert  the  c^use 
for  the  fierformance  qfwfnch  the  fiarty  is  bound.)  Then  the  said  recog- 
nisance to  be  void,  else  to  remain  in  itft  force. 
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THE  Word  rent  or  render,  redicusy  signifies  a  compensation  or  re- 
turn, it  being  in  the  nature  of  an  acknowledgment  given  for  the  pos- 
session of  some  corporeal  inheritance.  It  is  defined  to  be  a  certain 
profit,  issuing  out  of  lands  and  tenements  corporeal.  It  must  be  a  f^ro- 
Jit ;  yet  there  is  no  occasion  (or  it  to  be,  as  it  usually  is,  a  sum  of  mo- 
ney: This  profic  must  also  be  ceriahi ;  or  that  which  may  be  reduced 
to  a  certainty  by  either  party.  It  must  also  issue  yearly  /  though  there 
is  no  occasion  for  it  to  issue  every  successive  year.  Yet,  as  it  is  to 
be  produced  out  of  the  profits  of  lands  and  tenements,  as  a  recompence 
for  being  permitted  to  hold  or  enjoy  them,  it  ought  to  be  reserved 
yearly,  because  those  profits  do  annually  arise  and  are  annually  re«- 
newed.  It  must  is9U€  out  of  the  thing  granted,  and  not  be  part  of  the 
land  or  thing  itself;  wherein  it  differs  from  an  exception  in  a  grant, 
which  is  always  of  pan  of  the  thing  granted.  It  must  lastly  issue  out 
of  ianda  and  tenements  corporeal ;  that  is,  from  some  inheritance 
whereunto  the  owner  or  grantor  of  the  rent  may  have  recourse  to 
distrain.  Therefore  a  rent  cannot  be  reserved  out  of  an  advowson,  a 
common,  an  office,  a  franchise,  or  the  like,  fiuta  grant  of  such  an- 
nuity or  sum  may  operate  as  a  personal  contract,  and  oblige  the  grantor 
to  pay  the  money  reserved,  or  subject  him  to  an  action  of  debt ;  though 
it  doth  not  affect  the  inheritance,  and  is  no  legal  rent  in  contemplation 
of  law.     2BLCom,4[. 

It  is  impossible  to  form  a  sufficient  idea  of  the  doctrine  of  retita  as 
received  in  this  country  fi*om  England  (particularly  that  class  which 
goes  under  the  denomination  of  HeTU^service)  without  possessing 
some  knowledge  of  the  Feodal  Tenures,  from  which  the  law  and 
practice  of  rents  are  immediately  derived.  But  as  it  would  far  exceed 
the  limits  proposed  in  this  publication,  to  enter  at  large  into  an  histo- 
rical account  of  the  origin  of  feinls  ;  I  shall  only  mention  so  much  of 
that  subject  as  will  be  necessary  to  illustrate  this  titles  and  refer  the 
curious  and  learned  reader  to  such  authors  as  have  treated  of  the  mat- 
ter more  in  detail.  See  2  BL  Com,  ch.  4,  5.  IVright'a  Tenures,  Dal- 
rymfile  on  Feodal  firoperty,  Stuart's  view  of  society  in  Eurofie^  ^c. 
And  an  excellent  note  to  Hargrove^ a  Coke  on  Littleton^' foSo  64.  a. 

The  intixKluction  of  the  feodal  (feudal  or  military)  tenures  in  Eng- 
land seems  to  have  been  intended  by  William  the  Conqueror,  with 
wh6i49  they  first  originated,  as  a  mean  to  protect  his  newly  acquired 
dominions  against  the  frequent  invasions  of  his  northern  neighbours. 
Under  this  tenure  the  king  was  considered  the  supreme  lord  of  the 
whole  territory  of  England,  by  whom  the  lands  were  divided  among 
the  lesser  lords  or  barons,  and  by  them  among  the  common  peopltt 
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or  vaaaaisi  upon  cooditiont  generally,  to  render  their  lord  certelti  ser- 
vices in  the  wars;  on  £ulure  of  which  services  the  land  became  for- 
feited to  the  lord  of  the  see  of  whom  it  was  holden.  (2  BL  Com,  ch.  4, 
5.)  The  evidences  of  the  vassal's  title  were  an  open  and  public  deli- 
very of  possession  by  the  lord  ;  who  in  return  received  the  vassul's  de- 
claration o( homage  9xA  fealty.    2  BL  Conu  53.     Ut.  sect.  85,  9 1. 

The  services  incident  to  this  investiture,  were  either  niiiitary^  as 
attending  the  lord  in  his  wars;  or  mimatericU^  as  attending  him  at  his 
courts,  &c.     2  Bi,  Com,  56.     Giid.  DUt,  1. 

The  quaUiicB  annexed  to  those  feuds  do  not  require  any  particular 
notice  in  this  place ;  it  is  sufficient  to  <^serve,  that  the  feudatories  be- 
ing unable  to  attend  to  the  cultivation  of  the  soil,  from  their  liability 
to  be  called  out  at  any  season  of  the  year,  by  their  superior  lord,  it  was 
found  necessary  to  commit  the  management  of  their  lands  to  other 
inferior  vassals,  requiring  in  return  a  compensation  in  certain  parts 
of  its  produce,  as  in  com,  cattle,  money,  Sec  which  is  the  origin  of 
Renta, 

Under  this  title,  I  shall  consider, 

/.  The  several  kinds  of  rent.    IL  The  remedy  by 

distress. 

And  herein, 

,/,  For  what  causes  a  distress  may  be  madcy  and  in  what  other  manner 
rent  may  be  recovered.  IL  What  goods  may  be  distrained^  and  what 
not.  III.  At  what  time  andfiiace  the  distress  shall  be  taken.  IV.  That 
reasonable  distress  shall  be  taken.  V.  Manner  of  making  a  distress^ 
VI.  Distress  how  to  be  demeaned.  VII.  Of  rescous  and  fiound  breach. 
VIII.  Rc/ilevying  the  distress.  IX.  Sale  (f  the  distress.  X  Irrc 
gularity  in  the  firoceedings.  XL  Landlord  re-entering  on  non-ftay" 
Tnent.  XIL  Attorning  to  strangers.  XIIL  Rentin  case  of  an  exe- 
cuHon.  XIV.  Rent  how  far  recoverable  by  execttiors  or  administra' 
tors.  XV.  Attachments  for  rent.  XVI.  Practical' directions  as  to 
the  making  of  a  distress  f6r  rent.  XVIL  Precedents  of  replevy 
bondsy  is^c. 

III.  Of  the  action  (^  replevin. 
I.    THE  SEVERAL  KINDS  OF  RENT. 

The  usual  divbion  of  rents,  by  the  cofnmon  law,  b,  into  rent-ser- 
vice, rent-charge,  and  rent-seek.    Lit.  sect.  213. 

Rent^service  is  so  called,  because  it  hath  some  corporal  service  inci- 
dent to  it,  as  at  the  least  fealty,  or  the  feodal  oath  of  fidelity.  For  if 
a  tenant  holds  his  lands  by  fealty,  and  ten  shillings  rent,  or  by  the  ser- 
vice of  ploughing  the  lord's  land,  and  five  shillings  rent ;  these  pecu- 
niary services  being  connected  with  personal  services,  are  therefore 
called  rent  service.  And  for  these,  io  case  they  be  behind  or  arrear, 
a(  the  day  appointed,  the  lord  may  distrain  of  common  right,  without 
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reserving  any  speoiai  power  of  distrew;  proTided  he  iiatli  in  luiaself 
the  reversion  or  future  estate  of  the  laiKfe  and  tenements,  after  the 
lease  or  particular  estate  of  the  lessee  or  grantee  is  expired.  (^  Bl. 
Com.  52.  Co.  lit,  U2.^  Lit.  sect.  215.)  In  the  same  manner  it  is, 
if  a  lease  be  made  to  a  man  for  ltfe«  or  the  life  of  another,  rendering  to 
the.letaor  certain  rent,  or  for  term  of  years  rendering  rent.  {lit.  sect. 
214.)  For  these  are  rent-services,  because  fealty  is  incident  to  these 
rents.     Co. Jit.  U2.     Lit.scQU  13),  132. 

A  rent-charge  is,  where  the  owner  of  the  rent  hath  no  future  inte- 
rest or  reversion .  expectant  in  the  land ;  as,  where  a  man  by  deed 
maketh  over  his  whole  estate  in  fee  simple,  with  a  certain  rent  payable 
thereout,  and  adds  to  the  deed  a  covenant  or  clause  of  distress^  that  if 
the  rent  be  arrear,  or  behind,  it  shall  be  lawful  to  distrain  for  th^  same. 
In  this  case  the  land  is  liable  to  the  <]istress,  not  of  common  right,  but 
by  virtue  of 'the  clause  in  the  deed:  and  therefore  it  is  called  r^n/- 
chargcy  because  in  thistnanner  the  land b  charged  with  a  distress  for 
the  payment  of  it.     2  Bl.  Com.  42.     Co.  lit.  143. 

Rentseckj  reditua  aiccuSf  or  barren  rent,  b  in  effect  nothing  more . 
than  a  rent  reserved  by  deed,  but  without  any  clause  of  distress.   2  BL 
Com.  42. 

11.     THE  REMEDY  BY  DISTRESS. 

This  is  one  of  those  few  cases  in  which  the  law  permits  a  man  to  be 
his  own  avenger,  or  to  minister  redress  to  himself,  viz.  to  distrain  cat- 
tle or  other  goods  for  non-payment  of  rent  or  other  duties,  or  to  dis- 
train another's  cattle  dafnuge-feasanty  that  is  doing  damage,  or  tres- 
passing upon  his  land.  The  former  intended  for  the  bene&t  of  land- 
lords, to  prevent  tenants  from  secreting  or  withdrawing  their  effects 
to  his  prejudice ;  the  latter  arising  from  the  necessity  of  the  thing 
itself,  as  it  might  otherwise  be  impossible  at  a  future  time  to  ascer- 
iain  whose  cattle  they  were  that  committed  the  trespass  or  damage. 
3  BL  Com.  6, 

A  distress  is  defined  by  judge  Blackstone  to  be  <'  the  taking  of  a 
personal  chattel  out  of  the  possession  of  the  wrong-doer  into  the  cus- 
tody of  the  party  injured,  to  produce  a  satisfaction  for  the  wrong  com- 
mitted ;  and  the  most  usual  injury  for  which  a  distress  may  be  taken 
.'iSf  the  non-payment  of  rent."     3  BL  Com,  6. 

It  has  been  already  seen,  that  distress  was  incident  by  the  common 
.law,  to  every  rent^aervicey  and  by  particular  reservation  to  rent-charges 
also.  These  distresses  were  substituted  in  lieu  of  the  forfeiture  of  tlie 
feud  or  estate  by-  the  old  feodal  law,  on  the  non<*performance  of  the 
services  stipulated  to  be  done  by  the  tenant ;  and  were,  in  their  oiigin, 
nothing  more  than  a  pledge  m  the  hands  of  the  lord,  by  retaining 
which  in  his  possession  (for  he  could  not  sell  the  property  taken  by 
distress)  he  might  compel  a  performance ;  and  the  detention  was  no 
longer  lawful,  than  while  the  tenant  refused  to  do  the  services  reserved 
by  the  feodal  contract.     GUL  Dist.  2,  4. 

But  when  the  military  services  ceased  to  be  necessary,  -and  the  dis- 
tress Was  considered  merely  as  a  remedy  to  compel  the  payment  of  the 
money,  or  other  thing  reserved,  it  would  have  defeated  the  very  object 
f^f  the  distress,  to  suffer  4he  property  to  remain  in  the  hands  of  the 
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Usrdf  as  a  pledge>  and^hefeby  deprive  the  party  of  the  means  of  pay* 
ing  the  rent.  (4  Burr,  589.)  Fbr  these  reasons,  by  various  statutes 
in  England  (the  substance  of  many  of  which  we  have  adopted  in  this 
state)  the  mode  of  proceeding  after  making  Xhc  dtstraa^^  particularly 
as  to  the  sale  of  it,  has  been  pointed  out,  leaving  the  right  of  distrain- 
ing as  it  stood  at  the  common  law.  The  necessity  then  of  rec\irring 
to  the  orig^  of  distresses  by  the  common  law  is  sufficiently  obvious^ 
as  without  it,  the  most  familiar  case  would  be  perfectly  unintelligible. 
See  3  Bl.  Com,  42.  IMt.  sect.  2 1 S.  Co.  Utt.  142.  a,  JJtt,  sect.  131, 
133.     Co.  Utt.  143.  b. 

^  It  was  formerly  held  that  a  distre^  would  not  liej  if  the  rent  was 
reserved  upon  any  thing  except  iand;  but  it  has  lately  been  decided^ 
that  a  landlord  may  distrain  for  the  rent  of  ready  furnished  lodgings. 
(2  Bo8,  &  PuU,  J\r.  Reft.  224.  J^ewtnan  v.  Andertan.  Bradb,  on  DUtr. 
36.)  So»  on  a  reservation  ofrent,  for  a  mill  and  stock,  and^  a  slavey  if 
the  lessee  be  evicted  of  the  slave,  the  rent  shall  be  apportioned.  See 
3  Hen.  8c  Munf.  470.  JVewion  v.  Wilson. 

I*  FOR    WHAT   CAtJSES    A    DISTRESS  MAT    BB  MADBy  AND  tH  WHAT 
OTHER  MANNER  RENT  MAT  BE  REOOVEREA. 

Distress  for  rent  must  be,  for  rent  in  arrear,  therefore  it  may  not  be 
made  on  the  same  day  on  which  the  rent  becomes  due  ;  for  if  the  rent 
is  paid  in  any  part  of  that  day,  whilst  a  man  cap  see  to  count  money, 
the  payment  is  good.  ^  - 

It  must  not  be  after  tender  of  payment ;  for  if  the  landlord  came  to  ^ 
-distrain  the  goods  of  his  tenant  for  rent  behind,  before  the  distress  the 
tenant  may,  upon  the  land,  tender  the  arrearages,  and  if  afte^hat  a 
distress  be  taken,  it  is  wrongful ;  and  if  the  landlord  have  dismiinedy 
if  the  tenant,  before  the  impounding  thereof,  tender  the  arrearages, 
the  landlord  ought  to  deliver  the  distress,  and  if  he  doth  not  the  de- 
taineris  unlawful.  Even  so  it  is,  in  case  of  a  distress  for  damage  fea- 
sant (or  damage  done  by  cattle  trespassing)  the  tender  of  aq^ends  be- 
£)re  the  distress  maketh  the  distress  unlawful ;  and  afteKthe  distress, 
and  before  the  impounding,  the  detainer  unlawful.  3  Insi.  107.  8  Co. 
147. 

<  Any  person  or  persons  having  rent  in  arrer,  or  due  upon  any  lease 
«r  demise  for  life  or  lives,  may  bring  an  action  or  actions  of  debt  fof 
such  arrears  of  rent,  in  the  same  manner  as  if  such  debt  were  due  and 
reserved  upon  a  lease  for  years.'  1  Bev.  Codcy  ch.  89.  sect.  1  l,p.  155% 
See  also  Selw.  M  P.  467. 

./ind  by  sect.  12.  The  powtfr  of  distress  is  given  to  a  person  having 
rent  in  arrear,  upon  any  lease  for  lifh  ^  Uvesy  or  for  yearsjjov  at  ttdllf 
after  the  determination^ of  the  respective  leases,  [sect,  \3 )  firovidedf 
that  the  distress  be  made  whlun  six  months  after  the  determination  of  . 
the  lease,  and  during  the  continuance  of  the  landlord's  title  or  interest, 
and  during  the  possession  of  the  tenant.  No  distress  shall  be  made 
after  the  expiration  of  hve  years  after  the  rent  became  due. 

Sect.  14.  Not  to  affect  any  debts,  fcc.  due  to  the  commonwealth. 

By  the  common  law,  two  dbtresses  cannot  be  taken  for  one  rent,  if 
there  w^re  stjffieiebt  ggod»  when  the  first  dislcf^  was  madei  unless 
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too  littlp  was  taken  by  mii^lake.    Otherwise  it  is^  if  there  was  not  8uf> 
ficient.     2  JLtUv.  1533.     Mo.  7.     Comd.  546.     Burrows.  539. 

If  distress  and  sale  is  made  for  rent  pretended  to  be  in  arrear,  where 
in  truth  no  rent  is  in  arrear,  the  owner  of  the  goods  distrained  and  sold, 
his  executors,  &c.  shall  have  remedy  by  action  of  trespass,  or  upon 
the  case,  a^nst  the  peVson  so  wrongfully  distraining,  his  executors  &c. 
and  shall  recover  double  the  value  of  the  goods  distrained  and  sold, 
and  full  costs  of  suit.     1  Rev,  Codey  ch  89,  sect.,  4,  p.  154. 

By  sect.  22.  (fiage  1 56.)  Where  rent  accrues  on  lands,  Sec.  held  in 
right  of  the  wife,  during  her  life,  the  husband  may  recover  the  same 
after  her  death,  either  oy  action  of  debt,  or  by  distress. 

If  the  distress  be  taken  of  goods  without  cause,  the  owner  may  .make 
rescous  ;  but  if  they  be  distrained  without  cause,  and  impounded,  the 
owner  cannot  break  the  pound  and  take  them  out,,  because  they  are  in 
the  custody  of  law.     1  Inat,  47.     3  BL  Com,  12. 

^CJ*  In  the  case  of  a  house  >  being  burnt  before  the  expiration  of 
the  tenant's  interest,  it  has  generally  been  held,  that  the  tenant  was 
bound  to  pay  the  rent,  annually,  during  the  time  for  which  he  was  to 
hold  it,  notwithstanding  he  covenanted  to  repair,  accidents  by  Jite  ex- 
ec jited.  And  to  this  point  are  the  cases  of  Pdirudine  v.  Jam;.  Alien  27  ; 
and  Monk  &  Cooficr.  2  Str.  763.  Biit  in  the  case  of  Bronm  v.  Qui/ter 
{^Amblery  619)  it  was  held  on  a  case  exaaly  similar,  that  it  was  good 
gi^und  for  relief,  by  injunction  in  chancery  ;  and  the  chancellor  ex- 
pressed his  surprise  that  a  defence  was  not  allowed  at  law  to  such 
action.  (Sec  Francises  Maxims  {Meninges  edit  )  Maxim  Vll.  /i/.  (2) 
wher^aH  the  late  decisions  on  this  fioint  are  coilected. 
t 

II.  WHAT  &OODS  MAT  DK  SISTRAINBD,  AND  WHAT  MOT. 

Distress  for  rent  must  be  of  such  things  whereof  a  valuable  property 
is  in  some  body,  and  therefore  dogs,  bucks,  does,  conies,  and  the  like, 
that  zxtferit  natura^  cannot  be  distrained.     1  Jnst,  47. 

Although  it  be  of  valuable  property,  as  a  horse,  yet  when  a  man  or 
woman  ia  riding  upon  him,  or  an  axe  in  a  man*s  hand  cutting  of  wood, 
and  the  like,  they  are  for  that  time  privileged,  and  cannot  be  distrain- 
ed.    1  iwf.  47. 

But  it  is  said,  that  if  one  be  riding  upon  a  horse  damage  feasant^  the 
horse  may  be  led  to  the  pound  with  the  rider  upon  him.  1  i$u/.  440, 
442. 

And  it  hath  been  held,  that  horses  joined  to  a  cart,  with  a  man  upon 
it,  cannot  be  distrained  for  rent  (although  they  may  for  damage  fea- 
sant) but  both  cart  and  horses  may,  if  the  man  be  not  upon  the  cart. 
1  Fen^.  36. 

Valuable  things  shall  not  be  distrained  for  rent,  for  benefit  and 
maintenance  of  trades,  which  by  consequence  are  for  the  common- 
wealth, and  are  there  by  authority  of  law ;  as  a  horse  in  a  smith's  shop 
shall  not  be  distrained  for  the  rent  issuing  out  of  the  shop,  nor  an  horse 
in  an  hostry,  nor  the  materials  in  a  weaver's  shop  for  making  of  cloth, 
,nor  cloth  nor  garments  in  a  taylor's  shop,  nor  sacks  of  com  or  meal  in 
a  mill,  nor  any  thing  distrained  for  damage  feasant,  for  it  is  in  cistody 
of  the  law ;  and  the  like.     1  Inst.  47. 

But  it  seems  that  a  chariot  in  a  common  livery  stable  is  distcainable, 
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because  the  owner  of  the  stable  is  not  bound  to  receive  ity  as  in  the 
case  of* ^n  inn-keeper,  &c.  See  Burrow.  H98.  BLEeft,4S$.  FrancU 
V.  Wyatt^ 

Beasts  belonging  to  the  plough  shall  not  be  distrained  (which  is  the 
ancient  common  law  of  England,  for  no  man  shall  be  distrained  by  the 
Qtensils  or  instruments  of  his  trade  or  profession,  as  the  axe  of  the 
carpenter,  or  the  book  of  the  scholar)  while  gjoods  or  other  beasts  may 
be  distrained.     I  Inst,  47.  ^ 

But  this  rule  holds  only  in  distresses  for  rent  arrear,  amercements 
and  the  like ;  but  doth  not  extend  to  cases  where  a  distress  is  given,  in 
the  nature  of  an  execution,  by  any  particular  statute,  as  for  poor  rates 
and  the  like.    SStdk.lSe. 

So  beasts  of  the  plough  and  cart  may  be  distrained  for  the  poor  rate# 
See  Bur.  579.     Hutchtna  v.  Chambcra* 

Fumaees,  cauldrons,  or  other  things  fixed  to  the  freehold,,  or  thft 
doors  or  windows  of  a  tiouse,  or  thelike,  cttinotbe  distrained.  1  InatAT. 

Things  for  which  «  replevin  will  not  lie,  so  as  to  foe  known  agaiAf 
as  money  out  of  a  bag,  cannot  be  distrained.    2  Bac  Mr.  109.  ' 

But  money  in  a  bag  sealed  may  be  distrained ;  for  that  the  bag 
sealed  may  be  known  again. 

Generally,  whatever  goods  and  chattels  the  landlord  finds  upon  the 
premises,  whether  they  In  fiact  belong  to  the  tenant  or  a  stranger,  are 
distrainable  by  him  for  rent ;  for  otherwise  a  door  would  be  opened  to 
infinite  frauds  upon  the  landlord  ;  and  the  stranger  hath  his  remedy 
ever  by  action  on  the  case  against  the  tenant,  if  by  the  tenant's  de- 
fault the  goods  are  distrained,  so  that  he  cannot  render  them  when 
called  upon*  3  J9/.  8. 

But  on  particular  circumstances  perhaps  a  court  of  equity  may  re* 
lieve.  As  in  the  case  of  Fowkes  and  Joyce,  in  the  common  pleas,  a 
person  driving  sheep  to  London  to  sell,  by  agreement  with  the  master 
of  an  inn,  put  them  into  the  field  at  so  much  a  score  for  the  night. 
The  landlord  seeing  them,  asked  whose  they  were,  but  consented  to 
their  staying  there,  and  afterwards  distrained  them  for  rent  due  to  him 
from  the  master  of  the  inn,  and  it  was  adjudged  for  the  landlord. 
3  Lev.  260.    2  Fentr.  50. 

But  in  the  same  ca^  upon  a  bill  for  relief  in  equity,  the  lords  com-^ 
missioners  seemed  to  think,  that  the  grounds  lying  to  the  inn,  and  used 
therewith,  ought  to  have  the  same  privilege  as  the  inn  hath,  and  that 
passengers'  cattle  ought  not  to  be  distrainable  there.  (^  Fern,  129.) 
And  it  appeared  in  this  case,  that  on  the  lancttord's  coming  and  seeing 
the  sheep,  he  pretended  to  be  angry.  Upon  which  the  owner  offered 
to  take  out  the  sheep,  at  which  time  they  were  not  distrsdnable  for  the 
rent,  having  not  been  icvmit  and  couchant  (that  is,  not  having  so  long 
remained  upon  the  ground,  as  to  have  laid  down  and  risen  up  again  to 
feed)  so  that  the  court  looked  upon  the  consent  as  a  fraud,  to  get 
them  to  be  left  all  night,  by  which  they  became  liable  to  the  distress. 
And  it  was  decreed,  that  the  landlord  should  answer  for  the  value  of 
the  sheep,  and  pay  costs  both  in  law  and  equity.     Prec.  Chan.  7. 

Where  a  stranger's  beasts  escape  into  the  land,  they  may  be  dis- 
trained for  rent,  though  they  have  not  been  levant  and  couchant,  pro- 
vided  they  are  trespassers  ;  but  if  the  tenant  of  the  land  is  in  de&ulti 
r4n  not  repairing  his  fences^  whereby  the  beasts  came  into  the  land, 
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the  landlord  cannot  ^stndn  $uch  beasts,  tbou|>;h  they  bate  beei  levant 
and  coucbant,  unless  be  has  caused  notice  to  be  gWen  to  the  owner, 
and  the  owner  suffers  them  to  remain  there  afterwards.    Luiw.  364. 

In  case  of  rent  reserved  upon  a  lease  for  yearS)  the  landbrd  cannot 
dbtrain  cattle  escaping  into  his  lands  until  they  be  levant  and  coucbant ; 
for  if  the  landlord  had  had  the  lands  in  bis  own  hands>  he  ought  to 
luive  repttred  the  fences ;  and  when  be  puts  in  a  lessee,  be  ought  by 
covenant  oblige  him  to  repair :  and  therefore  in  that  case,  if  the  law 
would  allow  the  landlord  to  distrain  the  cattle  of  a  stranger  which  came 
in  by  espape,  before  that  they  be  levant  and  coucbant,  it  woukf  be  in 
•ffbct  to  allow  a  man  to  take  advantage  of  his  own  wrong.  Therefore* 
if  the  cattle  come  in  by  de&ult  of  the  owner  of  the  cattle^  then  they 
may  be  distrained  before  they  be  levant  and  coucbant ;  and  if  in  default 
of  the  tenant  of  the  land,  there  they  cannot  be  distrained  until  they 
have  been  levant  and  coucbant,  that  is  to  say,  for  rent  upon  leases  for 
years.  And  in  such  case  the  landlord  shall  not  take  the  cattle  before 
that  he  has  given  notice  to  the  owner,  that  they  are  upon- the  land  lia- 
ble to  his  distress ;  and  if  he  doth  not  come  to  take  them  away,  then 
Ihey  become  distrainable.  And  by  Treby,  chief  justice;  where  the 
catUe  escape  accidentally,  there  they  are  not  distrainable,  until  they 
have  been  levant  and  coucbant ;  but  if  they  escape  by  default  of  their 
owner,  they  are  distrainable  the  first  minute.*   L.  Raym.  168,  169. 

In  th^  case  of  Bvoden  and  Pierce,  where  a  rent  charge  yn^  in  arrear 
for  twenty  years,  and  cattle  escaped  out  of  the  next  ground,  and  were 
distrained;  lord  Nottingham  (in  equity)  relieved  against  it.  2  Vem, 
831. 

If  ten  head  of  cattle  were  doing  damage,  a  man  pannot  take  one 
of  them  ?md  keep  it  till  he  be  satisfied  for  the  whole  damage ;  but  he 
inay  bring  an  action  of  trespass  for  the  rest.     12  Mod,  660. 

If  a'  man  come  to  distrain  damage  feasant,  and  see  the  beasts  in  his 
ground,  and  the  owner  chase  them  out,  of  purpose,  before  ttie  distress 
taken ;  yet  the  owner  of  the  soil  cannot  distrain  them,  and  if  he  doth, 
the  owner  of  the  cattle  may  rescue  them ;  fpr  the  beasts  must  be  da- 
mage feasant  at  the  time  of  the  distress,     1  Imt,  161. 

For  distress,  damage  feasant  is  the  strictest  distress  that  is ;  and  the 
things  distrained  must  be  taken  in  the  very  act ;  for  if  tlie  goods  are 
once  off,  though  on  fresh  pursuit^  the  owner  of  the  ground  cannot 
take  them.     12  3/<m/.661, 

}IU     AT  WH4T  TIMIS  AND  PLACE  TBB  DISTRESS  S^ALL  B»  TAKE*. 

Fpr  a  rent  service  the  landlord  pannot  distrain  iix  the  night,  but  ip 
|he  day  time  ;  and  90  it  iji  of  a  rent  charge ;  but  for  damage  feasant, 
pnf^  may  distrain  in  the  night ;  otherwise,  it  may  be,  the  beasts  may  be 
^Bon^  before^e  can  tak^  them.     1  Inst.  142. 

'  For  before  sun  rising,  or  after  sun  set|  no  man  may  destcain  but  for 
^mage  feasai^t.    Mrror,  c.  2,  sect  26. 

By  the  commop  law,  if  (he  lessor  did  not  find  sufficient  distress  on 
^hp  pren^ifies,  h^^  could  resort  no  where  else,  and  therefore  tenants, 
irho  were  kpavish,  mad^  a  practice  to  ^  convey  away  their  goods  and 
litock  fraudulently  from  the  house  or  land^  demised,  in  order  to  cheat 
tjjcjrlapdlprrt^    3i?APw.  U,     ^ 
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But  by  Tirghfia  Ijvm  (1  B.cv,  Codes  ch.  89,  sect.  9,  p.  154.)  where 
floods  and  chattels  are  fraudulently  or  clandestinely  carried  off  from 
the  premises,  on  which  rent  is  in  arrear,  th^  landlord  may  distrain 
them,  within  ten  days,  in  the  same  manner  as  if  they  had  remained 
on  the  land. 

Sect.  10.  Prwidedy  that  goods  so  carried  off,  and  bonajldc  sold  for  a 
valuable  consideration,  shall  not  be  liable  to  be  seized. 

IT.     THAT  RBASOHABLE  DISTRESS  SHALL  BB  TAKEH. 

«  Distfesses  shall  be  reasonable,  and  not  too  great,  and  he  t|iat 
taketh  great  and  unreasonable  distresses  shall  be  amerced  for  the  ex* 
cess  of  such  distresses."     1  Rev,  CodCj  ch.  89,  sect.  34.  p.  156. 

For  example,  if  the  lord  distrain  two  or  three  olcen  for  twelve  pence, 
or  the  like  small  sum,  and  the  owner  bring  a  replevy  of  the  oxen,  and 
the  lord  avow  the  taking  of  them  for  the  twelve  pence  of  his  own  shew- 
jng«  hQ  shall  make  fine ;  or  the  party  may  have  his  action  upon  this 
statute.     9  Inst.  207. 

11'  the  lord  distrun  an  ox,  or  horse,  for  a  penny ;  if  there  were  no 
other  distress  upon  the  land  holden,  the  distress  is  not  excessive :  but 
if  there  were  a  sheep,  or  a  swine,  or  the  like,  then  the  taking  of  the 
ox  or  horse  is  excessive,  because  he  might  have  taken  a  beast  of  less 
value.    3  Inst,  107. 

V.  UAnV%tL  OF  M AKtNO  A  DISTBBSS* 

Gates  or  inclosures  may  not  be  broken  open,  nor  thrown  down,  tp 
make  a  distress.     I  Inst,  \6\. 

Nor  may  the  lessor  enter  into  the  tenant's  house,  unless  the  doors 
are  open.    2  BacJbr.  111. 

Upon  a  question  about  taking  a  distress,  it  was  held  by  the  lord  chief 
justice  Hardwick,  that  a  padlock  put  on  a  bam  <k>or  could  not  be  open* 
ed  by  force,  to  take  the  com  byway  of  distress.    9  Viner  138. 

But  if  the  outer  door  of  an  house  is  open,  one  may  break  an  innei; 
door  to  take  a  distress     Cs.  Tcmp^  Hardw.  168. 

If  a  landlord  comes  into  a  houae»  and  seises  upon  some  goods  for  a 
distress,  in  the  name  of  all  the  goods  of  the  house;  that  will  be  a  good 
seizure  of  all.    6  Mod,  3 1 5. 

VI.  DISTEX8S  HOW  TO  BB  DBM BABED. 

By  Virginia  Laws  (p.  164,  sect.  34.)  ^  it  shall  not  be  lawful  for  any 
person  taking  any  distress,  to  drive  or  remove  the  same  out  of  the 
county  where  such  distress  was  taken.  Apd  whosoever  doth  so,  shall 
be  amerced  at  the  discretion  of  a  jury."  I  Rev.  Code,  ch.  189, 
sect.  34,  p.  156. 

Cattle  distrained  may  not  be  worked  or  used,  unless  for  the  owner's 
benefit,  as  a  cow  milked,  or  the  like ;  much  less  may  they  be  abused 
or  hurt.     Crp.  «/ac.  148. 

If  the  dbtress  be  lost  by  the  act  of  God ;  as,  if  the  distress  dies  in 
the  pound,  without  any  default  in  the  distrainer,  in  such  case  he  who 
made  the  distress  may  distrain  again.    1  ^ik,  348. 
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VII.    OF  R&SCOUS  AND  POUND  BREACH. 

Pound  breach,  by  the  common  law,  is  a  great  offence,  for  which  the 
party  is  to  be  pursued  by  hue  and  cry.  (Mir,  c.  2,  sect.  26)  And  the 
distrainer  may  take  the  goods  again.     I  Inst.  47. 

And  by  the  laws  of  Virginia,  ''  upon  any  pound  breach  or  rescoas, 
the  party  injured  shall  recover  treble  damages."  1  Bev,  Codejch.  89, 
sect.  5,  p.  154.  , 

When  a  man  hath  taken  distress,  and  the  cattle  distrained,  as  he  ii 
driving  them  to  the  pound,  go  into  the  house  of  the  owner ;  if  he  that 
took  the  distress  demand  them  of  the  owner,  and  h^  deliver  them  not| 
this  is  rescous  in  law.     1  Inat.  161. 

If  the  tenant  tender  the  rent  to  the  lord  when  he  is  to  take  the  dis- 
tress, if  notwithstanding,  the  lord  will  distrain,  the  tenant  may  make 
rescous.  And  if  the  lord  will  distrain  deaeia  of  the  plough^  where 
there  is  sufficient  distress  to  be  taken  besides,  or  if  the  lord  distrain  any 
thing  that  is  not  distrainable,  either  by  the  common  law  or  by  any  sta- 
tute, the  tenant  may  make  rescous.  (Co.  LU^  161.  a.)  The  same  laW| 
a  no  rent  is  due.    Ilnd.  47.  b. 

VIII.     REPLBVYIMG  TBB  DI8T&BSS. 

The  replevy,  of  which  we  shall  here  speak,  is  an  indulgence  grant- 
ed by  the  laws  of  this  commonwealth  to  the  tenant,  who  is  thereby 
permitted,  at  any  time  within  ten  days  after  the  distress  made,  to  enter 
into  bond^ .  with  sufficient  security^  for  the  payment  of  the  money  or 
tobacco,  with  interest  and  costs,  at  the  end  of  three  months.  And  we 
must  also  observe,  that  this  kind  of  replevy  is  materially  different  from 
that  regulated  by  the  statute  of  I  &  2  P.  £c  AL  and  so  often  spoken  of 
J>y  the  wnters  on  the  laws  of  England ;  that  being  a  mere  security  to 
try  the  right  of  the  distress,  and  to  restore  the  property  to  the  dis- 
trainer, if  the  right  be  determined  against  the  tenant  (3  BL  Com,  13.) 
biA  thie  being  an  indulgence  to  the  tenant,  in  extending  the  time  of 
.the  payment  of  his  rent  three  mdntbs,  without  destroying  his  remedy 
^y  action  of  replevin  to  determine  on  the  right  of  the  distress,  if  he 
thinks  proper  to  pursue  it. 

Having  said  thus  much  of  the  refdevy^  as  regulated  by  our  laws,  it 
will  be  sufficient  to  refer  to  the  act  itself,  in  which  the  true  distinction 
between  a  refdevy  for  three  months,  and  the  actitm  of  replevin  will  be 
discovered,  and  where  the  proceedings  on  a  distress  for  rent  are  also 
pointed  out.  See  Virgima  Lawa  (I  Bev.  Code^  ch»  89,  p.  153,  sect.  1, 
2,  3.)  as  to  re/ilevying  for  three  mK>mh8;  and  sections  IS,  16,  17,  18, 
p.  1 5  5)  as  to  the  action  of  xefilevin^ 

IX.     SALE  OF  THE  DISTRESS. 

The  power  of  selling  the  distress  has  already  been  seen  under  the 
preceding  division  of  this  title.  A  difficulty,  however,  occurs  under 
the  present  laws,  with  respect  to  the  conduct  of  the  officers  making 
the  distress,  where  the  tenant  does  not  replevy  for  three  months,  or 
sue  out  a  writ  of  replevin,  and  the  officer  is  to  proceed  to  sell  the  goods 
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on  three  months  cfedit.  The  act  1743  (ch.  tOysect^  1.)  directed  the 
goods  to  be  sold  in  the  like  manner  im  goods  or  chatteU  taken  in  execution. 
These  words  are  omitted  in  the  act  in  the  revised  code  Tp.  153.)  and 
the  distress  for  rent  has  always  been  excepted  out  of  the  new  execu- 
tion laws.  (See  1  Hev^  Codei  ch.  ^5\y  sect.  30,  p.  30%)  The  question 
then  is*,  howls  the  officer  to  advertise  the  property  ?  Under  the  act  of 
1748,  no  difficulty  arose,  because  by  a  reference  to  the  execution  law, 
the  mode  was  there  pointed  out. 

X.   IBREOULARITY  IM  TUS  PROCEEDIKGS. 

By  the  common  la^,  if  a  dtstres^'  was  made  for  rent  in  arrear,  and 
any  irregularity  was  committed,  ttie 'whole  proceedinB:s  were  void,  and 
the  distrainer  a  trespasser  ab  initio.  To  remedy  this,  the  act  of  1 1  Geo, 
2,  c.  19.  was  passed.  But  as  that  statute  is  not  in  force  here,  and  no 
provision  is  made  by  our  laws,  guitre,  if  it  does  not  remain  as  at  com- 
mon law.    See  3  Bl.  Com,  1 4. 

XI.    LAKDLORD  R£<>ENT£R1NG  ON  VON-PAYMBNTi 

/' 

By  Virginia  Laws  (I  Bev,  Code,  ch.  89,  sect.  19,  p.  155.)  grantees, 
or  asdgnees  of  lands,  Sec.  shall  have  the  same  advantages  against  the 
lessees,  by  entry,  for  non-payment  of  the  rent,  or  for  waste,  or  other 
forfeiture,  &c.  as  the  lessors  themselves. 

By  sect.  20.  Lessees  shall  have  the  same  benefit  of  contract  against 
the  grantee  of  the  land,  &c.  as  they  could  have  had  against  the  gr^or« 

Xh*     ATTORNXNOTO  STRANGERS. 

By  Virginia  Lavjs  (I  Rev.  Code^  ch.  90,  sect.  18,  p.  159.^  ^  the  at- 
tornment of  a  tenant  to  any  stranger  shall  be  void,  unless  it  be  with 
consent  of  the  landlord  of  such  tenant,  or  pursuant  to,  or  in  conse- 
quence of,  the  judgment  of  a  court  of  law,  or  the  order  or  decree  of  a 
court  of  equity." 

And  by  sect.  17,  «  Grants  of  rents,  or  of  reversions  or  reSiainders, 
shall  he  good  and  effectual  without  the  attornments  of  the  tenants,  but 
no  tenant,  who,  before  notice  of  the  grant,  shall  have  paid  the  rent  to 
the  grantor,  shall  suffer  any  damage  thereby/* 

XIII.      RENT  IK  CASE  OF  AN  EXECUTION. 

By  Virginia  Lama  (I  Rev.  Code^  ch.  89,  sect.  6,  p.  154.)  upon  ali 
execution  against  th«  tenant,  no  goods  or  chattels  shall  be  removed  till 
the  plaintiffpaysottenders  to  the  landlord  the  whole  rent  due.  (Sect.  7.) 
Provided  that  it  shall  not  extend  to  more  than  one  year's  rent.  Sec 
also,  I  Rev,  Code^  clw  151,  sect.  54,  p.  306. 

And  the  landlord  must  demand  the  year's  rent,  or  the  sheriff  will 
Xiot  be  bound  to  secure  it  for  him'.     1  Strange  97. 

And  in  case  of  two  executions,  there  shall  not  be  two  years  rent  paid 
to  the  landlord ;  for  the  intent  of  the  act  was  to  reserve  to  the  landlord 
only  the  rent  for  one  year,  it.  is  his  own  fault  if  he  let  more  run  in  ar- 
rear.   Therefpre  one  year's  rent  to  the  landlord  being  paid  to  hhn  on 
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the  first  execution^  the  sheriff  is  not  to  levy  for  him  again  aoy  thing  en 
a  subsequent  execution.    Str,  1024, 

XIY.      RENT   HOW    FAR   RECOVERABLE  tfT  EXECUTORS  OR  ADMIMIS' 
t  TRATORS. 

By  Virginia  La'm  (I  Rev*  Code^  p.  156,  sect.  21,  23.)  the  same  re- 
medy is  given  to  executors  or  administrators  for  the  recovery  of  rent 
due  to  the  testator,  or  intestate,  as  he  himself  might  have  had. 

SV.    ATTACHMENTS  FOR  REMT.  « 

These  attachments  are  founded^on  Virgima  Lavfa  (l  Rev.  Code^  ch. 
89,  sect.  8,  p.  154.)  they  are  grantable  by  a  justice  of  the  peace,  on  a 
ivcU  grounded  apprehen^on  of  the  landlord's,  supported  by  oath,  that 
the  tenant  will  remove  out  of  the  county  or  corporation  before  the  ex- 
piration of  his  term,  so  as  no  distress  can  be  made  for  the  same. 

|C7*  Attachmente  for  rent  may  be  levied  by  a  constable.  2  Rev. 
Code,  ch.  8,  sect.  2,  p.  5. 

Oath  to  be  administered  to  the  landlord. 

You  shall  swear,  that  A  T  agreed  to  pay  you  the  sum  of 
for  the  tenement  {de8cri6c  the  kind)  he  now  occu)ues ;  that  will 

be  due  for  the  same,  on  the  day  of  pext ;  and  that  you 

sufficient  grounds  to  suspect,  that  the  said  A  T  will  remove  his 
oiit  of  this  county  (/r  corporation)  before  the  expiration  of  his 
So  help  you  God. 

PFarrant  v^  attachments 

To  the  sheriff  of  the  county  of  % 

county,  to  wit. 
'  Whereas  E  D  hath  this  day  made  oath  before  me,  J  P,  a  justice  of 
the  peace  for  the  county  aforesaid,  that  A  B,  his  tenant,  hath  agreed 
to  pay  him  for  the  rent  of  a  plantation  {or  houae^  aa  the  case  may  be) 
Which  the  said  A  B  now  occupies,  the  sum  of  on  the 

day  of  next,  of  which  he  has  received  no  part,  and  that  the 

deponent  hath  sufficient  grounds  to  suspect,  and  verily  believes,  the 
said  A  B  will  remove  his  effects  out  of  the  county  before  the  said  rent 
will  become  due :  therefore,  in  the  name  of  the  commonwealth,  I 
require  you  to  attach  so  much  of  the  estate  of  the  said  A  B,  as  will  be 
sufficient  to  satisfy  the  said  C  D  the  rent  aforesaid  and  costs  ;  and  if 
tiiereupon  the  said  A  B  shall  not  enter  into  recognisance,  with  one  or 
more  sufficient  securities,  for  the  payment  of  the  said  rent,  on  the  said 
day  of  next,  and  the  costs,  then  that  you  secure  the 

estate  so  attached  in  your  hands,  or  so  provide  that  the  same  may  be 
liable  to  further  proceedings  herein,  at  the  next  court  to  be  held  for 
this  countyy  when  you  are  to  make  return  of  this  warrant)  with  an  ac* 
count  what  you  shall  have  done  thereupon.    Given,  &c. 

Bond  in  the  usual  form>  payable  to  the  sheriff,  or  his  ussigns}  with 
this  condition : 
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The  condition  of  the  abOTe  obligation  is  such,  that  whereas  the 
s^d  E  F,  sheriff  (or  constable^  at  the  case  may  be)  hath  this  day  attach- 
ed sundry  goods  and  chattels  of  the  said  A  B,  upoi^  an  attachmeht 
Issued  from  G  H»  a  jusdce  of  the  peace  oi  the  said  county,  to  secure 
the  payment  of  ^    which  will  be  due  to  C  D,  fot*  rent,  on  the 

day  of  next;  now  if  the  said  A  B  shal)  well  and  truly 

pay  to  the  said  E  F,  or  his  assigns,,  ttie  sum  of  and  all  costs, 

on  the  said  day  of  next,  then,  Sec. 

This  bond  is  to  be  assigned  by  the  sheriff,  or  constable,  to  the  land- 
lord, and  annexed  to  the  attachment,  on  which  should  be  this  return. 

By  virtue  of  this  warrant,  I  did  attach  sundry  geods  of  the  within 
named  A  B,  which  I  restored  to  him  on  his  and  his  security's  executing  . 
the  annexed  bond,  by  roe  assigned  to  the  within  named  C  D,  according 
to  law. 

XVI.    PRACTICAL  DIRECTIONS  A8  TO  THK  MAKIWO  OF  A  9ISTEBSS 

FOR  RENT. 

See  {Hunfa)  Gilb.  Distr.  330.  • 

It  is  said  that  the  landlord  himself  may  make  the  distress,  or  autho- 
rise any  person  to  do  it.  (See  Gilb,  Distr,)  But  it  seems  moat  proper, 
if  not  the  only  legal  mode,  in  this  state,  to  employ  the  sheriff  or  con- 
stable, the  words  " sheriff  or  officer j*  beipg  the  terms  used  by  our 
laws.     See  1  Rev.  Code^  ch.  89,  sect.  1,  p.  153. 

JFarrant  of  Distress. 

To  Mr.  A  B.  'Distrain  the  goods  and  chattels  of  *C  D  (|he  tenant) 
in  the  house  he  now  dwells  in  (or,  on  the  firemuea  in  his  fiossession) 
situate  in  in  the  county  of  for  i>ounds>  being 

years  rent  (or^  at  the  case  is)  due  to  me  for  the  same,  at 
the  day  of  last  past  (or  any  other)  and  for  your  so  doing, 

this  shall  be  your  sufficient  warirant  and  authority.    Dated  the 
day  of  in  the  year  .    .  W  T. 

ICT*  If  the  goods  be  removed  from  the  premises,  the  landlord  may 
distrain  them,  within  ten  days  thereafter :  in  that  case  the  authority 
to  distrain  must  vary  in  its  expression  to  suit  the  case.  • 

Being  legally  authorised  to  distrainy-you  enter  on  the  premises,  and 
make  a  seizure  of  the  distress.  If  the  distress  be  made  in  a  hous^, 
you  seize  a  chair  or  other  piece  of  fomiture,  and  say,  I  sieze  this 
chmr  (or  whatever  it  be^  in  themame'of  all  the  goods  in  this  house,  for 
the  sura  of  bemg  years  rent  (or,  as  the  case  is)  due 

to  me'  (or  to  W  Ty  your  landlord)  on  the  day  of  last 

past  (or  any  other)  (and  if  the  distress  be  made  by  any  other  than  the 
landlord^  you  add)  by  virtue  of  an  authority  from  the  said  W  T,  for 
that  purpose. 

You  then  proceed  to  take  an  inventory  of  fo  many  goods,  as  you 
judge  will  be  sufficient  to  cover  the  rent  distrained  for,  and  also  the  * 
charges  of  the  distress.    Having  done  this,  you  make  a  copy  of  the    * 
inventory,  according  to  the  following  form. 

62  Digitized  by  LjOOgle 


490  BRENTS. 

An  inventory  of  the  scTeral  gooda  and  chattels  distrained  by  mcf 
AB  (the  distrainer)  the  day  of  in  the  year  of  our 

]Lord  in  the  houses,  out  houses,  and  \axi(!s "{according  tQ  the 

case)  of  C  D  (the.  tenant)  situate  in  of  the  county  of 

(and  if  the  di$tre^  be  made  by  any  other  than  theiandlordy  sayi)  ( 
by  the  authority  and  on  the  behalf  oif  W  T,  your  landlord)  for  the  sum 
of  pounds,  being  years  rent  (or,  om  the  case  ui)  due  to 

me  <or  to  the  said  W  T)  on  tho  day  of  .  ^last  past. 

In  the  dwelling  house,  one  table^  fir  ehuira^  ^c.  In  the  cow  house, 
dx  cowSf  two  calvesy  IS^c, 

Jit  the  bottom  of  the  inventory  you  subscribe  the  foUovj- 
ing  notice  to  the  tenant. 

Mr.  C  D.  Take  notice,  that  I  have  this  day  distrained  on  the  pre- 
mises ab^ve  mentioned,  the  several  goods  and  chattels  specified  in  the 
above  inventory,  for  the  sum  of  pounds,  being  years 

rent  (or,  as  the  case  ie)    due  to  me  (or,  to  the  said  W  T)  on  the 
day  of  last  past  (or,  any  other)  for  the  said  premises ; 

and  that  unless  you  pay  the  said  rent,  with  the  charges  of  distraining 
for  the  same,  within  ten  days  from  the  date  hereof,  the  said  {;:oods 
and  chattels  will  be  sold  according*  to  law.  Given  under  my  band, 
the  day  of  in  the  year  of  bur  Lord 

A  B,  sheriff  (^or  constable^) 

A  true  copy  of  the  above  inventory  and  notice  must  either  be  given 
to  the  tenant  himself  or  left  at  his  house  ;  or,  if  there  be  no  housei  on 
%he  most  notorious  place  on  the  premises.  And  it  is  proper  to  have  a 
person  with  you  «if  hen  you  make  the  distress,  and  al^p  when  you  secve 
the  inventory  and  notice,  to  examine  tht  inventory,  and  to  attest,  if 
there  be  occasion,  the  regularity  of  the  proceedings. 

The  safest  way  is  to  remove  the  goods  immediately,  and  in  your 
notice  to  acquaint  the  tenant  where  they  are  removed :  but  it  is  now 
most  usual  to  let  them  remain  on  the  premrsesi  leaving  a  man  in  pos- 
session tni  you  are  intitled  by  law  to  sell  them. 

|C7*  If  the  sheriff  is  in  possession  of  the  goods  of  a  tenant,  by  w>- 
tue  qfan  executiorfy  ihe  landlbrd  need  not  make  a  distress,  but  should 
forthwith  aerv^  him  with  the  following 

JVotice, 

To  E  S,  sheriff  of  the  county  of 
Take  notice,  that  there  is  now  due  to  me,  from  T  H,  the  person  to 
whom  the  goods  belong,  of  which  you  arc  now  in  possesgion,  by  vir- 
tue of  the  commonwealth's  writ  o{  Jit ri  f anas,  &c.  returnable  {here 
mention  the  returri)  the  sum  of  *      for  one  year's  rent  due  on  the- 

day  of  last  past.   .  "Witness  my  hand,  this 

day  of.  in  the  year 

W  H,  landlord  of  the  preraises. 
See  Gilb.  Distr,  (by  Hunt)  334,  235. 
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ItVII.    FRUOfcDENTS  OF  REPLEVY  BC^NDS,  Scc. 

ttepkvybond  to  pay  the  rent  at  the  &nd  of  three  months^ 
on  sect.  l.  of  1  Rev,  Code,  p.  153. 

Know  ill  men  by  these  presents,  that  we  C  Dj  of  &c.  and  D  S,  of 
Scc.  are  held  ^iid  firmly  bound  unto  A  B  (t/ie  landlord)  in  the  full  and 
just  sum  of  {double  the  rM)  current  money  of  Virginia :  to 

be  paid  to  the  said  A  B,  his  certain  attorneyi  his  executors,  adminis^ 
trators  or  assigns  ;  for  the  true  paytnent  whereof  we  bind  ourselves, 
our  heirs,  execUtoi^,  and  administrators,  firmly  by  thes^  presents ; 
sealed  with  our  seds ;   dated  thia  day  of  in  the 

year 

The  condition  of  the  alwve  obUgatibn  is  suchf  that  wh^eas  divers 
goods  ^f  the  said  A  B  (here  exfireaa  the  kind)  have  befen  distrained  by 
E  F,  sherilf  (or  constable)  to  satisfy  tlie  sum  of  due  to  C  D, 

for  arrears  of  rent,  tl^e  costs  6f  .which  distress  amount  to  | 

wliich  said  goods  have  been  restored  to  the  said  A  fi,  on  his  enterihg  | 

into  bond,  with  sufficient  security,  to  pay  the  said  rent  ajtid  costs  of  dis«  jj 

tress,  amounting  to  at  the  end  of >  thi*ee  months,  now  if  the  || 

said  A  B,  his  executors,  or  administrators,  shalK  at  the  end  of  three  J 

nvonth^  i>f;xt  following  the  date  hereof,  pay  to  the  said  C  D,  his  exe-  || 

autors,  administrators,  or  assi^^ns,  .the  ^m  of  {the  amount  of  ff 

the  rent  and  costs)  with  lawful  interest  thereon,  then  the  above  obliga^ 
tion  to  b^  void,  or  else  to  remaiq  in  ifill  forces 

|C7*  Theofficer^B  commission  (which  is  the  siime  aaupon  a  fotth« 
coming  bond)  may  be  included  in  the  above  bond.  See  1  Rev.  Code, 
ch.  270,  p.  405. 

If  sold  Upon  three  mohths  credit. 

The  bond  and  Condition  to  be  the  same  as  for  goods  sold  t^y  ezecti' 
libn  ;  only,  in  the  recital,  say,  the  goods  were  seized  for  rent. 

HI.    OF  THE  ACTION  OF  REPLEVIN. 

An  action  of  replevin,  the  regular  way  of  contesting  the  validity  of 
the  transaction,  is  founded  upon  a  distress  taken  wrongfully  and  with- 
out sufilicient  cause :  being  a  re-delivery  of  the  pledge*  or  thing  taken  s 
in  distress,  to  the  owner,  upon  his  giving  security  to  try  the  i^ght  of 
distress,  and  to  restore  it,  if  the  right  be  adjudged  against  him.  Z.BL 
Conu  147.  ^  , 

It  is  impossible,  on  the  limited  plan  of  the  present  publication^Jto  gp 
fully  into  the  law  and  practice  of  replevins ;  I  must  therefore  refer  to^li 
very  valuable  treatise  on  that  subject,  written  by  lord  chief  baron  Gfl- 
bert ;  and  conclude  this  title  by  a  reference  to  the  act  of  assembly  for 
regulating  the  suing  out  writs  of  rej^levin ;  with  the  addition  of  some 
special  pleadings. 
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Pleadings  in  replevin. 

DECLARATION. 

county,  to  wit. 
B  D  was  summoned  to  answer  A  P,  of  a  plea,  why  he  took  the  goods 
and  chattels  of  him  the  ssdd  A  P,  and  unjustly  detained  them,  against 
surety  and  pledt^esi  until,  &c.  And  whereupon  the  sain§  A  P,  by  C  A9 
his  attorney r  complains,  that  the  said  B  D,  on  the  day  of 

in  the  year  and  in  the  year  of  the  commonwealth,  at 

the  county  aforesaid,  in  a  certain  place  there  called  (describe 

the/ilact)  took  the  goods  and  chattels  foHowing*  to  wit  (describe  tkc 
goods  very  fiarticidarly)  of  the  said  A  Pr^nd  unjji^stly.  detained  them, 
against  surety  and  pledges,  until,  &c.  whereby  the  same  A  P  says,  that 
he  i^  prejudiced  and  hath  damage  to  the  value  of  *  »  And  there- 
fore he  brings  s^iiti  Sec. 


Avowry  for  rent  in  arrear. 

Liit  of  V  In  1 
'        J 


BD 
at  the  suit  of  V  In  repleyin. 
AP 
And  the  said  B  O,  by  F  A,  his  attorney,  comes  ^d  defends  tlie  force 
and  injury^  when  &c.  and  well  avows  the  taking  the  goods  and  chattels 
aforesaid,  in  the  said  piace  where,  &c.  and  justly,  &c.  because  hesays^ 
that  the  same  place  where  the  taking  of  the  goods  and  chattels  afore- 
sud  is  supposed  to  be,  did  contain  in  itself  a  certain  jaece  or  parcel 
of  land,  with  the  appurtenances,  in  a  place  called  in  the 

county  aforesaid ;  of  which  said  piece  or  parcel  of  land,  with  the  ap« 
purtenances,  the  said  B  D,  before  the  said  time  when,  &c.  was  seized 
in  his  demesne  as  of  feet  and  being  ko  thereof  seize.49  the  said  B  D9 
before  the  said  time  when,  Sec.  to  wit,  on  the  day  of 

in  the  year  and  in  the  year  of  the  commonwealth^  at 

the  county  aforesaid,  demised  the  same  piece  or  parcel  of  land,  with 
the  appurtenances,  to  the  said  A  P,  to  hold  to  the  same  A  P,  and  his 
assigns,  from  the         '      day  of  ,    then  last  past,  before  the 

date  o{  the  same  demise,  for  the  term  of  years,  from  thence 

next  ensuing,  and  fully  to  be  complete  and  ended,  yielding  and  paying 
therefor  yearly,  and  every  year,  to  the  said  B  D,  or  his  assigns,  the 
rent  of  of  lawful  money :  by  virtue  of  which  said  demisey  the 

said  A  P  entered  and  was  possessed  of  the  same  piece  or  parcel  of 
land,  with  the  appurtenances,  and  the  same  piece  or  parcel  of  land, 
with  the  appurtenances,  for  year  occupied  ;  and  because  the 

sum  of  of  the  rent  aforesaid,  after  the  demise  so  made,  for 

the  s^id  •    year,  on  the  day  of  last  past,  and 

before  the  taking  of  the  goods  and  chattels  aforesaid,  iif^ve  to  the  same 
B  D  in  arrear  and  unpaid,  the  same  B  D  well  avows  the  taking  of  the 
goods  and  chs^ttcb  aforesaid,  in  the  said  place  where,  &c.  and  justly> 
fcc.  for  the  said  sum  of  to  the  same  B  D^  in  form  i^forcsaid, 

being  in  arrear,  as  in  the  piece  or  parcel  of  land,  with  the  ai^uite- 
nances  aforesaid,  charged  and  bound  \  and  this  hp  is  ready  to  verify ; 
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wherefore  he  pntys  }iidc;inent^  and  a  cetum  of  the  goode  and  chattels 
afbreaaid,  to  be  adjudged  to  him. 

RepUcation  that  the  rent  was  not  in  atrear. 


I  Ini 


AP 

V,  \  In  replcTin. 

BD. 


And  the  said  A  P  says,  that  the  said  B  D,  foir  the  reasons  before 
alledged,  ought  not  to  avow  the  taking  of  the  goods  and  chattels  afore* 
said,  in  the  said  place  where>  &c.  just,  because  he  says,  that  the  said 
sum  of  of  the  i*em  aforesaid,  at  the  said  time  when,  &c.  were 

not  in  arrear  and  unpaid  to  the  said  B  D,  nor  was  any  part  thereof,  at 
the  said  lime  when,  &c,  in  arrear  lo  the  said  B  D,  as  the  aaid  B  D,  in 
bis  avowry  aforesaid,  hath  above  alledged ;'  and  this  hp  prays  may  be 
inquired  of  by  the  country :  and  the  said  B  D  likewise,  Stc. 
.  Where  the-aaion  of  replevin  is  against  the  bailiff  or  person  taking 
thedistres$»  instead  of  an  avowry,  he  makes  conusance  as  bailiff,  &c. 
The  forms  of  the  pleadings  differ  but  little  from  the  above,  ahd  may 
be  found  in  almost  every  practical  book. 


RESCUE. 


RESCOUS  is  an  ancient  French  word,  coming  from  reacourer^  that 
is,  rtcufierarcy  to  recover ;  a^d  signifies  a  forcible  setting  at  liberty, 
against  law,  a  person  aiTested  by  the  process  or  course  of  law.  1  /n<^ 
160. 

If  the  party  rescued  be  arrested  for  felony,  and  in  the  custody  of  a: 
private  person,  the  rescuer  must  have  notice  of  the  arrest:  otherwise, 
if  in  custody  of  an  officer.     2  H.  IL  606. 

It  is  not  felony  to  rescue  a  person  taken  on  a  general  warrant. 
{\  H.  H.  578.)  Nor  unless  a  felony  hath  been  actually  committed. 
ffaie*a  PI.  \\6. 

Although  a  prison  breaker  may  be  arraigned  lor  that  offence,  before 
he  be  arraigned  of  the  crime  for  which  he  was  imprisoned ;  yet  he 
who  rescues  one  imprisoned  for  felony  cannot,  according  to  the  better 
opinion,  be  arraigned  for  such  offence,  as  for  a  felony,  till  the  prin* 
cipal  offender  be  attainted  $  but  he  may  be  immediately  proceeded 
against  for  a  misprision.     3  Haw.  140. 

.  And  therefore,  if' the  principal  die  before  the  attainder,  he  shall  be 
fined  and  imprisoned,    ihld's  PL  1 1 6. 

Also,  if  the  principal  be  found  not  guilty,  or  guilty  of  a  crime  not 
capital,  the  rescuer  ought  to  be  discharged  of  felony ;  but  he  may  be 
fined fpr  the  misdemeanor.     1  H.  H.  598, 599.  ^^  ^i ^ 
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An  indictment  of  resco^s  must  set  forth  the  nature  Tind  cause  of 
the  imprisonment,  and  the  special  circumstances  (tf  the  fact  ja  ques- 
tion.    2  /fow.  240. 

.  A  hindrance  of  a  person  to  be  arrested^  that  hs^  committed  felony, 
is  a  misdemeanor,  but  no  felonjr ;  but  if  thp  party  be  arrested,  and  then 
rescued,  it  the  arrest  was  for  felony,  the  rescuer  is  a  felon  ;  if  lor  tres- 
pass, fineable.     Bal€*B  PL  \\6.     2. Bdw.  140. 

Although  the  felony  for  iiphich  a  m^n  is  arrested  he  not  within 
clcr^7,  yet  the  rescuing  him  is  within  clergy.     I  K  N,  599,  607. 

Process  of  outlawry  lies  on  all  returns  oT  rescous.  Haw.  B.  2,  c 
2/,  sect.  113. 

Indictment  Jbr  a  rescue. 

The  jurors  for,  &c.  upon  their  oath  present,  that  on  the 
day  of  •  in  the  year  and  in  the  year  of  the 

commonwealth,  J  P,  One  of  the  justices  of  the  peace  for  the  said 
county^  of  did  make,  direct,  and  deliver  a  warrant  or  precept, 

in  writing,  to  A  C,  of  in  the  said  county,  constable  of 

in  the  county  aforesaid  ;  by  which  said  warrant,  he  the  said  A  C,  the 
cunsiablc  aforesaid,  was  commanded  to  take  the  body  of  A  O,  iate  of 
yeoman,  and  bring  and  have  him  the  said  A  O  before  the 
said  J  P  (or  some  other  justice  of  the  peace  for  the  county  of 
aforesaid,  if  the  warrant  aa«  so)  to  be  examined  by  the  said  justice 
concerning  {state  the  offence  according  to  the  fact)  which  said  A  C,  the 
constable  aforesaid,  afterwaixls,  to  wit,  on  the  day  of 

in  the  year  at'  in  the  county  aforesaid,  by  virtue  of  the 

said  warrant,  did  take  and  arrest  him  the  said  A  O,  tor  the  cause  afore- 
said, and  him  the  said  A  O,  in  his  custody,  by  virtue  of  the  said  war- 
rant, then  and  there  had ;  and  that  the  said  A  O,  late  of 
aioresaid,  in  the  county  aforesaid,  yeoman,  and  B  O,  late  of  the  same 
county  aforesaid,  yeoman,  well  knowing  the  said  AG  so  to  be  ar- 
'  rested  as  aforesaid,  afterwards,  to  wit,  on  the  said  day  of 

in  the  year  aforesaid,  at  aforesaid,  in  the  county  aforesaid, 

with  force  and  arms,  in  and  upon  the  said  A  C,  the  constable  afore-* 
said,  then^  and  there  bein^  in  the  peace  of  God  and  of  the  common- 
wealth, and  in  the  execution  of  his  said  office  then  aitd  there  being,  did 
make  an  assault,  and  him  the  said  A  C  then  and  there  did  beat,  wound* 
and  ill  treat,  and  that  the  said  B  O  him  the  said  A  O  out  of  the  cus- 
tody of  the  said  A  C,  and  against  the  will  of  the  said  A  C,  then  and 
there,  with  force  and  arms,  unlawfully  did  rescue,  and  put  at  large,  to 
go  where  he  would ;  and  that  the  said  A  O  himself,  out  of  the  custody 
of  the  said  A  C,  and  against  the  will  of  the  said  A  C,  then  and  there, 
with  force  and  arms,  unlawfully  did  rescue,  and  escape  at  large,  where 
he  would  go  ;  in  contempt  of  the  laws  of  the  commonwealth,  to  the 
great  damage  of  the  said  A  C,  to  the  evil  example  of  all  others  in  the 
like  case  offending,  and  against  the  peace  and  dignity  of  the  common- 
wealth* 
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RESTITUTION  OF  STOLEN 
GOODS. 


^*  IF  any  felon  or  felons  do  rob  or  take  any  money,  goods,  or  chat- 
tels, from  any  person  withit)  this  commonwealth,  whether  from  their 
person  or  otherwise,  and  thereof  the  said  felon  or  felons  be  afterwards 
convicted  or  attainted,  then  the  party  so  robbed  shall  be  restored  to  his 
said  money »  goods,  or  chattels ;  and  the  court  before  whom  such  felon 
shall  be  convicted  or  attainted  shall  have  power  to  award,  from  time  to 
time,  writs  of  restitution  accordinj^ly."     1  Rtv.  Code^  ch.  75^  p.  107. 

On  a  similar  law  in  iLngland  {jstat,  21  Hen,  8.  c.  IK)  the  following 
tjieterminations  have  been*  made. 

If  the  owner  prefers  a  bill  of  indictment,  which  is  found,  and  the 
felon  flies,  and  is  outlawed,  the  owner  shall  have  restitution ;  for  he 
gave  evidence  upon  the  indictment,  which,  though  it  be  npt  a  con- 
vtcdon,.is  the  ground  of  the  outlawry,  which  is  an  attainder.  I  HdU 
545. 

So,  if  the  offender  is  convicted  on  the  evidence  of  the  servant,  the 
master  shall  have  restitution.    Ibid. 

If  the  testator  is  robbed,  and  the  thief  is  convict  upon  the  procure- 
nxent  of  the  executor,  such  executor  shall  have  restitution.  3  Inas. 
242. 

A  mail  stole  cattle,  add  sold  them  in  open  market ;  the  shenif  seized 
the  thief  and  the  money,  and  he  was  convicted  and  hanged  at  the  pro- 
secution of  the  owner  of  the  cattle,  and  he  had  restitution  of  the  money  ; 
for  though  the  statute  gives  power  to  the  justices  to  award  restitution 
of  the  money  or  goods  stoldn,  and  though  the  money  in  this  case  wait 
not  stolen,  yet  because  it  did  arise  by  stealing,  it  shall  be  within  the 
equity,  though  not  in  the  very  words  of  the  statute.  {Moy\  128.  See 
Loffl'a  Refi.  88.)  wh.ere  it  was  held,  that  the  proceeds  of  a  bank  note 
stolen  might  be  recovered  by  the  party  robbed,  in  an  action  oi  trover.  - 
See  dXfOy  1  Hale  542,  3,  4.  2  Haw.  170.  Kely.  48.  Cro.  ^liz.  66 1. 
2-&a«/'*Cr.X.  787. 

If  the  offender  be  convict  npon  the  evidence  of  the  party  robbed,  or 
owner,  he  shall  have  restitution,  though  there  were  no  fresh "sliit,  or 
any  inquiry  by  inquest  touching  the  same ;  and  this  is  the  constant 
practice      I  H.  H,  545. 

Yet,  if  it  shall  appear  to  the  court  that  the  party  hath  been  guilty 
of  gross  ne{^leci  in  prosecuting  ;  it  seemeth  that  in  such  case  he  shall 
not  be  intitled  to  restitution.     2  Hav^.  171. 

If  the  owner  takes  his  goods  again  of  the  offender,  to  the  inteni  to 
favour  hipi,  or  maintain  him,  this  is  unlawful,  and  punishablei  by  fine 
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and  imprisonment ;  but  if  he  take  them  again  without  anjr  such  intent, 
it  is  no  offence.     I  Hale  546. 

But  after  the  felon  is  convicted,  it  can  be  no  colour  of  crime  to  take 
his  goods  agaiA,  where  he  finds  them.    Ibid, 

|C7*  See  Pbhitbntiart. 


RIOT,  ROUT,  AND  UNLAWFUL 
ASSEMBLY. 

/.   What  is  a  riotj  routj  or  unlawful  assembly.     11.  How 
restrained  by  a  private  person.     IIL  How  by  a  am- 
stable^  or  other  peace  officer.     IF.  How  by  the  act  of 
assembly. 

\    WHAT  IS  A  RIOT,  ROUT,  OR  UNLAWFUL  ASSEM- 
BLY. 

WHEN  three  fiersons^  or  more,  shall  assemble  themselves  toge- 
ther, with  an  intent  mutually  to  assist  one  another,  against  any  wl)p 
shall  oppose  them,  in  the  execution  of  some  enterprize  of  a  private 
nature,  with  force  or  violence,  against  the  peace,  or  to  the  manifest 
terror  of  the  people,  whether  the  act  intended  were  of  itself  lawful  or 
unlawful ;  if  they  otily  meet  to  such  a  purpose  or  intent,  although 
:they  shall  after  depart  of  their  own  accord,  without  doing  any  thing, 
this  is  an  unktv^ul  asBernbly. 

If,  aiter  their  first  meeting,  they  shall  move  forward  towards  the 
execution  of  any  such  act,  whether  they  put  their  intended  purpose  in 
execution  or  not ;  this,  according  to  the  general  opinion,  is  a  roue. 

And  if  they  execute  such  a  thing  in  deed,  then  it  is  a  rioi.  Dalt,  c. 
136.     Hav>.  B.  1,  c.  65,  p.  l55.     4  Bl.  Com.  146. 

If  the  jury  acquit  all  but  two,  and  find  them  guilty,  the  verdict  is 
void,  unless  they  be  indicted  together  voith  other  rioters  unknovm^  be- 
cause it  finds  them  guilty  of  an  offence,  whereof  it  is  impossible  they 
can  be  guilty ;  for  there  can  be  no  liot  where  there  are  no  more  per- 
sons than  two.    3  Haw.  44 1 . 

But  if  there  are  sever^  defendants,  and  two  are  found  guilty^  and 
the  others  die  untried,  it  shall  be  intended  a  riot.    Burr.  1263. 

Infants  under  the  age  of  discretion  are .  not  punishable  as  riotere. 
1  Haw.  159. 

If  a  number  of  persons,  being  met  together  at  a  fair,  or  market,  or 
en  any  other  lawful  and  innocent  occasion,  happen  on  a  sudden  ouaiKi  ^ 
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Tel  to  fall  t<»gcther  by  the  ears,  they  are  not  guilty  of  a  riot,  but  of  a 
sudden  affray  onlyy  of  which  none  are  guilty  but  those  who  actually 
engage  in  h ;  because  the  design  of  their  meeting  was  innocent  and 
lawful,  and  the  subsequent  breach  of  the  peace  happened  unexpected- 
iy,  without  anyprevious  intention  concerning  It.  Yet  it  is  said,  that  if 
persons  iimooently  assembled  together,  do  afterwatx)^  upon  a  dispute 
happening  to  arise  among  them,  form  themselves  into  parties,  with 
promises  of  mutual  assistance,  and  then  make  an  affray,  they  &re 
guilty  of  a  riot ;  because,  upon  their  confederating  together,,  with  an 
imention  to  break  the  peace,  they  may  as  properly.be  said  to  be  as- 
sembled together  for  that  purpose  from  the  time  of  such  confederacy, 
as  if  their  first  t:oming  together  had  been  on  such  a  design.     1  Haw. 

In  every  riot  there  must  be  some  such  circumstances,  either  of  ac- 
tual force  or  violence,  or  at  least  of  an  apparent  tendency  thereto,  as 
are  naturally  apt  to  strike  a  terror  into  the  people ;  as  the  shew  of 
armour,  threatening  speeches,  or  turbulent  gestures ;  for  every  such 
offence  must  be  laid  to  be  done  to  the  terror  of  the  ,tieofilc.  And  from 
hekice  it  clearly  follows,  that  assemblies  at  wakes,  or  other  festival  times^ 
or  meetings  for  exercise,  or  common  sports  or  diveraions,  as  bull  bait- 
ing, wi*estling,  and' such  like,  are  ndt  riotous.     Rid.  157. 

It  is  not  material  whether  the  thing  intended  to  be  done  be  lawful  or 
■Ui (lawful  in  itself.  Thus,  if  in  removing  a  nuisance,  entering  into  land, 
^c.  to  which  one  of  the  party  have  a  right  of  entry,  any  violence  or 
lAimult  is  offered,  it  is  a  riot.    Ibid.  1 53. 

H.    HOW  RESTRAINED  BY  A  PRIVATE  PERSON. 

By  the  common  law,  any  privale  person  may  lawfully -endeavour  to 
suppress  a  riot,  by  staying  those  whom  he  shall  see  engaged  therein 
from  executing  their  purpose,  and  also  by  stopping  others  whom  he 
shall  see  coming  to  join  them,     i  /few.  159. 

lU.    HOW  BY  A  CONSTABLE  OR    OTHER  PEACE  OF- 

FICER. 

By  the  common  law,  the  sheriff,  constable,  and  other  peace  officers, 
may,  and  ought  to  do  all  that  in  them  lies,  towards  the  suppressing  of 
^  riot,  and  may'Cbmmand4dl  other  persons  to  assist  therein.  I  Hatv. 
1-59. 

IV.    HOW  BY  THE  ACT  OF  ASSEMBLY. 

In  order  to  suppress  a  riot,  rout,  ice.  power  is  given  to  three,  or. 
two  justices  of  the  peace^  at  leasts  and  the  sheriff  or  under-^sheriff  of 
the  <:ounty,  by  Virgitna  Laws  (1  Rev.  Code^  ch.  28,  p.  35,  sect.  1.) 
which  see. 

It  is  said  that  this  power  may  be  exercised  by  the  justices,  upon 
credible  information,  as  well  as  upon  their  own  view  ;  and  that  if  they 
meet  persons,  coming  from  the  place  where  they  have  heard  a  riot  was 
committed,  arrayed  in  a  riotoiis  manner,  they  may  arrest  them.  See 
I  Haw.  161, 
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Bjr  Virginia Lavfail  Rev.  Cocfe^ch,  27,  sec.  2|  p.  35.)  pover  is givctn 
to  the  justices,  within  one  month  after  the  riot,  Sec.  to  summon  twenty- 
four  fit  persons*  twelve  of  which  shall  constitute  a  jury,  to  inquire  of 
the  said  riot,  ^c. 

The  justices  may  record  the  riot,  whether  the  offenders  be  in  custody 
lit  ^e  same  time  or  have  escaped.     1  Havf,  161. 

The  record  ofa  riot  taken  on  view  of  the  justices  is  not  travorsablo.. 
But  if  it  find  the  parties  guilty  of  any  other  offence,  as  felony,  maim, 
fcc*  it.  may  be  traversed  as  t9  those  offences.  And  as  tl>e  parties  can 
only  avail  themselves  of  the  insufficiency  of  the  record,  too  much  cer- 
tainty cannot  be  observed.     See  1  Haw,  162.  . . 

By  Virginia  luvvoa  (1  Rev,  Code,  ch.  27,  sect.  3,  4,  5,  6f  p.  35,  36.) 
if  the  riot,  Sec  is  not  found  by  reason  of  partiality  in  the  jury,  the  jus- 
tices, kc.  shall  certify  the  same  to  the  general  court ;  and  on  failure  of 
the  justices,  Sec.  a  commission  shall  go  from  the  gi^neral  court,  at  the 
instance  of  the  party  grieved  ;  no  person  to  be  imprisoned  for  a  riot, 
for  fl  longer  space  of  time  than  one  year,     bee  the  above  recited  act. 

{A)  Record  qf  a  riot  on  viexv. 

county,  to  wit. 
Be  it  remembered,  that  on  fhe  day  of  in  the  year 

We,  J  P  and  K  P,  two  of  the  justices  of  the  peace  for  the 
commonwealth,  assigned  to  keep  the  peace  in  the  said  county,  and  A  S, 
iheriff  of  the  said  county,  at  the  complaint  and  request  of  A  J,  of 
in  the  county  aforesaid,  ,yeomciu,  in  our  proper  persons  have 
come  to  the  mansion  house  of  jbim  the  said  A  J,  in  aforesaid^ 

and  then  and  there  do  find  A  O,  of  yeoman,  B  O,  of 

yeoman,  C  O,  of  yeoman;  aM  other  malefactors  and  disturbers 

of  the  peace  Of  the  said  commonwealth,  to  us  unknown,  in  a  warlike 
manner  arrayed,  to  wit,  with  clubs,  swords,  and  guns,  unlawfully, 
riotously,  and  routously  assembled,  and  the  same  house  besetting, 
many  evils  against  him  the  said  A  J  threatening,  to  the  great  distur- 
bance of  the  peace  of  the  said  commonwealth,  and  terror  of  the  peo^ 
pie,  and  against  the  form  of  the  statute  in  that  case  jnade  and  pro- 
▼ived*  And  therefore  we,  the  aforesaid  J  P,  K  P,  and  A  S,  the  afore- 
said A  O,  BO,  and  C  O,  do  then  and  there  cause  to  be  arrested,  and 
to  the  next  jail  of  the  said  commonwealth,  in  tlie  county  aforesaid,  to 
be  conveyed,  by  our  view  und  record  of  the  unlawful  assembly,  riot» 
and  rout  aforesaid  convicted,  there  to  remain,  every  and  tfach  of  them 
respectively,  until  they  shall  be  discharged/by  due  course  of  law.  In 
ivitness  whereof,  to  this  our  present  record,  we  do  put  our  seals.  i>^ted 
at  afQresaid>  the  day  and  year  aforesiiid. 

(£)  Commitment  of  the  rioters  upon  view. 

county,  to  wit. 

J  P  and  K  P,  two  of  the  justices  of  the  peace  of  the  common  wealthy 
assigned  to  keep  the  peace  within  the  said  county,  ai)d  A  S,  sheriff  of 
tlie  said  county  ;  to  the  keeper  of  the  jail  ol  tJie  said  cqiinty. 

Whereas  upon  complaint  made  unto  us,  by  A  J,  of  yeoman, 

we  did  this  presfint  day  of  go  to  the  house  of  the 
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satd  A  J,  at  aforesaid^  and  tbert  did  see  A  O)  of  yeomaiii 

BO,  of  yeoman, C  O9 of  yeoman^  and  other  itialefactor» 

to  us  unknown,  assembled  together  in  an  utilawful,  routous,  and  riot> 
pus  manner,  to  the  terror  of  the  people^  and  against  the  peace  and 
dignity  of  the  coromonweakh)  and  a^i^ainst  the  form  of  the  statute  in 
that  case  made  and  provided.  We  do  therefore  send  you,  by  thei 
bringers  hereof,  the  bodies  of  the  said.A  O,  B  O,  and  C  (),  convicted 
of  the  said  riot,  rout^  ancf  unlawful  assembly,  by  our  own  view,  testi- 
mony, and  record ;  commanding  you,  in  the  name  of  the  common** 
wealth,  to  receive  them  into  the  said  jail,  and  them  and  erery  of  them 
respectively,  there  safely  to  keep,  lintil  they  be  discharged  by  due 
course  of  law.     Given  under  our  hands  and  seals,  at  afoiSSsaid> 

in  the  county  aforesaid,  the  day  and  year  aforesaid. 

{ C)  Precept  to  summon  a  jury* 

county,  to  wit, 

J  P  and  K  P,  two  of  the  justices  of  the  peace  of  the  Common weahh^ 

for  the  county  aforesaid,  To  the  sheriff  of  the  said  county,  greet* 

ihg  :  On  behalf  of  the  commonwealth,  we  command  you,  that  you 

cause  to  come  before  us  at  in  the  county  aforesaid^  on  the 

day  of  next  ensuing,  twenty -four  honest  and  lawful 

men  of  tlie  county  aforesaid,  to  inquire  for  the  commonwealth,  and  for 
oiu*  indemnity  in  this  behalf,  upon  their  oath,  of  certsdn  riots,  routs, 
and  unlawful  assemblies,  at  in  the  county  aforesaid,  lately 

committed,  as  it  is  said.  And  this  you  shall  in  no  wise  omit,  on  pain 
of  twenty  pounds.     Given  under  our  handa  and  seals,  at  i 

.  aforesaid,  in  the  county  aforesaid^  the  day  of  in  the 

year  of  the  commonwealth. 

Juror^s  Oath* 

Vou  shall  true  inquiry  and  presentment  make,  of  all  such  things  as 
shall  come  before  you,  concerning  a  riot,  rout,  and  unlawful  assem^ 
"bly,  said  to  have  been  lately  committed  at  in  this  county  4  you 

shall  spare  no  one  for  favour  or  affection,  nor  grieve  any  one  for  ha** 
tred  or  ill  will,  but  proceed  herein  according  to  the  best  of  your  know- 
ledge, and  according  to  the  evidence  which  shall  be  given  to  you.  So 
help  you  God. 

The  oath  which  your  foreman  ha(h  taken  on  his  party  you  and  tvetf 
of  you  shall  well  and  tnily  observe  and  keep  on  your  parts.  So  help 
you  God* 

(D)  The  tnqumtion^  indictment^  or  presentment  of  the 

My. 

county,  to  wit. 
An  inquisition  for  the  coTnmonwealth,  indented  and  taken  at 
in  the  county  aforesaid,  the  .  *  day  of  in  the  year 

of  the  commonwealth,  by  the  oath  of  {insert  all  the  iwcr^ 

rwrncB)  honest  and  lawful  men  of^e  county  afbresud,  beftte  J  P  gnd 
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K  P,  justices  of  the  peace  for  the  county  aforesaid,  who^  aay,  uppft 
their  oath  aforesaid,  that  A  O,  of  yeomao,  BO9  of 

5«eonian,  C  O,  of  veoman,  together  with  other  malefactors  and 

disturliers  of  the  peace  of  the  said  comnionweaUh,  to>  the  jurors  afore<> 
said  as  yet  unknown,  on  the  day  of  now  last  past, 

at  aforesaid,  in  the  county  aforesaid,  with  force  and  arms,  to 

wit,  witli  clubs,  swords,  and  guns,  unlawfully,  routously,  and  riot- 
ously, did  assemble,  to  disturb  the  peace  of  the  said  commonwealth, 
and  so  being  then  and  there  assembled  and  gathered  together,  the 
mansion  house  of  A  J,  yeoman,  at  aforesaid,  unlawfully,  routr 

^usiy,  and' riotously  did  enter,  and  in  and  upon  him  the  said  A  J,  then 
and  Wre  unlawfully,  routously,  and  riotously  did  make  an  assault,  and 
liiqi  the  said  A  J,  then  and  there  unlawfully,  routously,  and  riotously 
did  bt:at,  wound,  and  ilL  treat,  in  disturbance  of  the  peace  of  the  said 
commonwealth,  and  to  the  terror  of 'its  citizens,  against  the  form  of 
the  statute  in  such  case  made  and  provided,  and  against  the  peace  and 
dignity  of  the  commonwealth. 

AB. 

CD. 

KF,  kc. 

(£)  Certificate  to  the  ^eiteralcaurt. 

We,  J  P  and  K  P,  two  of  the  commonwealth'^  justicesoftha  peace 
for  the  county  of  and  J  S,  sheinff  of  the  said  county,  do  hereby 

certify,  that  on  the  day  of  we  received  credible  inform 

Titation,  that  a  great  riot  and  unlawful  assembly  had  been  committed, 
by  divers  persons,  at ,  in  the  said  county,  who  had  dispersed 

themselves,  whereupon  we  made  our  precept  to  the  Syheriff,  to  sum« 
mon  a  jury  of  twenty-four  lit  persons,  to  meet  us  at  the  place  aforesaid, 
on  this  day,  to  in(|uire  of  and  concerning  the  said  riot ;  and  the  sheriff 
having  returned  a  jury  of  twonty^ibur  fit  persons,  twelve  whereof  ap* 
peared,  and  were  sworn  to  inquire  of  the  said  1  lot.  Whereupon  it 
was  fiiily  proved,  that  AG,  &c.  of  &c.  labourer,  did^  on  the 

day  of  last  past,  unlawfully  assemble^anmed  in  a  hostile 

manner,  to  wit,  with  guns,  &c.  {here  describe  their  armour  and  aciwu 
fiartkularly)  nevertheless,  the  jurors  aforesaid  did  n^t  find  the  said 
riot,  by  reason  that  C  O,  D  O,  &c.  were  then  and  there  present,  and 
did  labour  with  the  said  jurors  by  embracery  and  maintenance,  not  to 
find  the  same  as  appeared  to  us.    Certified,  Sec. 

To  the  honourable  the  judges  of  the  general  coort 

{F)  Indictment  for  a  riot. 

The  jurors.  &c.  upon  their  oath  present,  Th^t  A  O,  late  of  the 
parish  of  in  the  county  of  yeoman,  BO,  of  the  same,  yeoman, 
andC  (>,  of  the  same,  yeoman,  and  divers  other  persons  (to  the  jurors 
aforesaid  as  yet  unknown)  on  the  day  of  '  in  the  year  at  the 
paiisli  aforesaid,  in  the  county  aforesaid,  with  force  and  arms,  unlaw- 
fulljT,  riotously,  and  routously,  did  assemble  and  gather  together,  to 
disturb  the  peace  of  the  commonwealth ;  and  so  betng  then  and  there 
assembled  and  gathered  together,  in  and  upon  one  A  J|  in  the  peace 
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of  God  and  qS  the  commpnweath  then  and  tbere  beings  unlawfully* 
riotously,  and  routously,  did  make  an  assault,  and  him  the  said  A  J 
thcrt  and  there  unlawfully,  noicAisly,  and  routously  did  beat,  wound* 
and  ill  treat,  and  other  wron^^s  t<^he  said.  A  J  then  and  there  unlaw- 
fully, liotously,  and  routously  did,  to  the  great  damage  of  the  said 
A  J,  and  against  the  peace  and  dig^nity  of  the  rommonwcaUh. 


RIVERS. 


FEW  pfarts  of  the  act  of  assembly  respecting  obstructions  oFriverst 
or  other  water  courses,  fall  under  the  jurisdictioivof  a  justice  of  the 
peace. .  The  following  sections  of  the  act  in  i'  Jirv.  Codc^  ch.  105,  p. 
199,  are  all  that  will  be  noticed. 

By  sect.  14.  A  person  fixing  in  any  water  course,  any  dam,  hedge^ 
weir,  seine,  drag,  or  other  stoppage,;whereby  navigAipn  or  the  pas* 
sage  of  fish  nuiy  be  obstructed,  except  for  |he  purpose  of  working 
some  machine  or  engine  of  ptiUic  utility^  shall  be  guilty  of  anui* 
sance. 

Sect  15.  The  county  courts  may  contract  for  the  clearing  of  rivers 
within  their  county  ;  provided  that  it  shall  not  extend  to  cleaning  suchr 
obstructions  as  require  the  use  of  gunjH>wder ;  nor  to  the  rivers  Jl/f- 
herrin,  A'buovfay^  Roanttke^  and  Rafifiakannock^  above  the  falls. 

Sect.  16.  To  fall  a  tree  across  any  run,  on  which  there  is  a  publia 
bridge,  without  removing  it  in  forty-eight  hours^  subjects  the  offender 
to  a  forfeiture  of  two  dollars  for  each  tree. 

IFarrant  agamst  a  person  for  falling  a  tree  into  a 
river,  ^c. 

county,  to  wit* 

Whereas  infonfnation  hath  this  day  been  made  to  me,  by  A  J,  that 
A  O,  of  the  said  couniy,  did,  on  the  day  of  last  past, 

fell  a  tree  into  the  river  {or  creck^  or  rnriy  qb  the  case  may  be)  across 
which  several  public  bridges  are  built ;  and  did  not  cut  and  carry  away 
the  same  within  forty-eight  hours  thereafter.  Therefore  I  require, 
you,  &c. 

To  A  Cy  Constable. 

fcy^  For  laws  respecting  the  passage  of  fish,  in  James  River  and 
its  navigable  branches*  see  Sessions  jicts  of  1802,  ch.  9,  p.  9  ;  1804, 
ch.2r,p.  29;  1805,  ch.  93,  p.  51  ;  l807,ch-63,  p/58;  1808,  ch,  75, 
p.  67. 
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IT  lias  been  usual,  iii  treatises  of  this  kind,  to  consider  the  law  te* 
specting  Hoadsy  under  the  title  of  highways  ;  but  as  the  term  Roads 
is  ad<ypted  by  the  legislature,  and  is  generally  better  understood  than 
highimysj  I  have  thought  it  most  proper  to  use  this  title ;  inserting  so 
much  of  the  act  of  assembly  only  as  (alls  under  the  notice  of  a  single 
magistrate.  See  1  Rev.  Code,  ch.  19,  p.  96.  Ibid,  ch.  219,  p.  372. 
/A/rf.ch.  291,  p.423. 

By  sect.  4.  (I  Rev.  Codey  p.  ^7.)  All  male  labouring  persons,  of  the 
age  of  sixteen  years  'or  upwards,  except  those  owning  two  or  more 
slaves  of  that  age,  are  required  to  work  on  some  public  road  ^  on  fai- 
lura,  afternoticS  by  the  surveyor,  to  attend  with  proper  tools,  each 
person  forfeits  seven  shiSiA]^  and  six  pence,  to  be  paid  by  himself,  if  a 
freeman  of  full  age,  if  an  in&nt,  by  his  parent  or  guardian,  and  if  a 
slave,  by  his  overseer  or  master. 

The  clerk  of  the  court,  within  teu  days  after  the  appointment  of  a 
surveyor  of  a  road,  is  to  deliver  a  copy  of  the  order  to  the  sheriff,  un- 
der the  penalty  of  five  dollai*s ;  the  sheriff  before  the  next  court,  after 
the  receipt  of  the  oitfer^  shall  deliver  a  copy  of  it  to  the  surveyor,  and 
return  the  oiiginal  to  the  office,  under  the  penalty  of  five  dollars.  And 
each  clerk  shall  once  in  every  year  fix  up  in  the  court-house,  a  list  of 
the  names  and  pi*ecincts  of  all  the  surveyors  of  public  roads  in  bi» . 
county,  under  the  penalty  of  fifteen  shillings.  1  Rev.  Codcy  ch.219, 
p.  r»72.  altered  from  ch.  19,  sect.  5,  p.  27. 

Every  surveyor  of  a  road  shall  keep  it  will  cleared  and  smoothed, 
and  thirty  feet  wide ;  at  every  fork  or  cross  road,  a  sign^post,  or  stone, 
shall  be  erected,  and  constantly  kept  in  repair,  directing  in  large  let- 
ters, to  the  most  noted  place  to  which  the  road  leads,  and  may  take 
.  stone  or  wood  for  that  purpose  from  any  adjoining  land,  for  the  ex- 
pence  of  which  the  court  shall  reimburse  the  surveyor  in  their  next 
county,  levy  ;  all  necessary  bridges  and  causeways  to  be  made  by  the 
surveyor,  twelve  feet  wide,  and  safe,  and  for  that  pui*pose  may  take 
timber,  stone,  or  earth,  from  any  adjoining  land,  the  same  being  first 
valued  by  two  honesthouse-keepers  appointed  and  sworn  by  a  justice ; 
but  not  to  take  any  earth.  Sec.  from  a  lot  in  a  town,  without  permission 
of  the  owner ;  where  wheel-carriages  are  necessary*  a  justice  of  the 
peace  may  empower  the  surveyor  to  impress  them  from  persons  whose 
hands  are  li&ble  to  work  on  his  road,  and  appoint  two  honest  house-keep- 
ers, who,  being  sworn,  shall  value,  hy  the  day,  the  use  of  such  carriage 
and  horses,  upon  a  certificate  of  which  valuation,  and  of  the  surveyor,  of 
the  number  of  days,  the  owner  shall  be  entitled  to  an  allowance  in  the 
next  county  levy.     In  like  manner  shall  the  owner. of  timber^  Sec.  be 
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eniiUed»x>Q  a  certificate  of  the  house-keepers.  Hvcry  sui  veyor,  fail- 
4Dg  to  do  his  duty  hei*em«  forfeits  fifteen  shillings  for  each  offence. 
1  Rev,  Code^  ch.  J  9,  sect.  6,  p  2r.        ^ 

V  any  pei*son  shall  feUa  tree  into  a  public  road,  or  into- any  stream 
of  water  whereon  there  is  a  public  bridge,  and  shall  not  remove  it 
within  forty-ei^ht  hours,  or  kill  a  tree  within  the  distance  of  fifty  feet 
from  the  public  road,  or  destroy  or  deface  a  sign-post,  it  shall  be  deem- 
ed a  nuisance.  The  penalty  is. ten  pounds.  \V here  any  fence  shalL 
be  made  across  any  public  road,  the  owner  or  tenant  of  the  land  shall 
pay  ten  shillings  for  every  twenty-four  hours  it  shall  be  contuiued. 
Jbid.  sect.  9,  p.  28. 

The  owner  or  occupier  of  a  dam,  over  which  a  public  road  passes, 
shall  keep  it  in  repair  twelve  feet  wide,  and  shall  niake  a  bridge  of  like 
breadth,  with  strong  rails  on  each  side,  over  the  pier-head,  flood- 
gates, &c.  under  penalty  of  ten  shillings  for  every  twenty-mur  hours 
fiulure.  But  where  the  mill  has  been  destroyed  ;by  act(dent|  the 
penalty  shall  not  be  recovered  until  one  month  after  siie  ha^been  re- 
paired, so  as  to  have  ground  one  bushel  of  grain.  1  Rev,  Codcy  ch. 
19,  sect.  10,  p.  28. 

AH  the  penalties  in  this  act,  not  otherwise  directed,  shall  be  one 
moiety  to  the  informer,  and  the  other  to  the  use  of  the  county,  reco- 
verable with  costs,  on  warrant,  petition,  or  action^  as  the  case  may  be. 
Any  justice,  who,  upon  his  own  view,  shall  discover  a  road,  bridge, 
causeway,  or  mill  dam,  out  of  repair,  shall  issue  a  warrant  against  the 
delinquents  and  if  no  reasonable  ei^cuse  be  made  for  such  default,  may 
give  judgment  for  the  penalty  and  costs,  not  exceeding  twenty-five 
shillings,  or  the  offenders  may  be  presented  by  the  gntnd  juries ;  and 
in  all  convictions,  on  view  of  a  justice,  presentment,  or  private  infor- 
mation to  justices,  where  there  shall  be  no  evidence  to  convict  the 
offender  but  the^  informer's  own  oath,  the  whole  penalty  shall  be  to  the 
county,  to  be  collected  and  accounted  for  by  the  sheriff,  as  county  levies ; 
and  every  justice,  on  making  a  conviction,  shall  certify  the  same  to  the 
clerk  of  the  county,  who  ska^  yearly,  before  the  fii*st  day  of  March, 
deliver  to  the  sheriff  a  list  of  all  the  offenders  so  certified,  and  of  all 
others  convicted  in  court,  within  one  year  preceding,  of  any  offence 
against  this  act.    Ibid.  sect.  1 1. 

Prosecutions  for  offences  against  this  act  are  to  be  commenced 
within  six  months  after  the  offence,  and  not  after.    Ibid,  sect.  12. 

|C7*  As  to  the  moile  of  discontinuing  roads,  and  privilege  granted ' 
to  owners  of  cual  mines  to  establish  roads,  see  1  Rexf,  Codey  ch.  291, 
p.  423.  X 

{A)  JFarrant  for  failing  to  send^  or  attend  to  keep  the 
road  in  repair y  on  1  Rev.  Code,  ch,  19,  sect.  4,  )>.  27. 

county,  to  wit. 

Complaint  being  this  day  made  to  met  J  Pi  a  justice  of  the  peace 

for  the  county  aforesaid,  by  A  J,  that  F  O  did,  on  the  day  of 

last,  fail  to  go  and  assist,  with  proper  tooU,  on  the  request 

of  W  S,  surveyor  of  the  road  from  to  in  the  said 

county,  to  clear  and  repair  the  said,  road  (or  to  tend  TV  Sj  a  9erv€tn$y 
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or  Tftale  labouring  9lavfSy  above  the  age  tf  Ma^een  yearly  be^ 

longingHo  the  scad  F  O)  coBtmry  to  the  act  of  the  general  assembly. 
These  are  tlierefore  to  i^equire  you  to  suramon  the  $Md  F  O  to  appear 
before  ooe,  or  some  other  justice  of  the  peace  for  the  said  county^  to 
answer  the  premiacs.    XSiven,  &c. 
To  A  C,  constable. 

Judgments 

OtJ'lieaTiog  the  within  complaint,  it  i>eing  duly  proved  before  inc 
that  the  Mrithin  named  F  O  did  fail  to  attenc)  with  proper  tools  {or  to 
^end    "  male  labouring  sluves^  belonging'  to  him  the  said  F  O,  €U>orue 

the  age  of  sixteen  years)  to  assist  in  repairing  the  said  toad,  by  which 
be  hath  forfeited  seven  shillings  and  six  pence  (or,  according  to  the 
number  he  failed  to  setid.)  It  is  therefore  considered,  that  the  witliin 
named  F  O  pay  the  satd  sum  of  the  one  half  thereof  to  the 

use  of  the  said  A  J»  the  informer,  and  the  other  to  the  use  of  the  said 
county,  towards  lessening  the  levy  thereof,  together  with  the  costs. 
Costs  cents. 

{B)  frarraxU  again&t  the  clerk ^  on  1  Rev.  Code,  c/i.  2JL9^ 

p.  372- 

to  wit. 
-Cbmplaint  having  been  this  day  made  to  me,  by  A  B,  that  C  D  was,   . 
at  a -court  held  for  this  county,  on  the  day  of  ap- 

^jointed  surveyor  of  a  public  road  in  the  said  county^  and  that  K  F, 
clerk  of  the  said  county  court,  hath  failed  to  deliver  to  the  sheriff  a 
copy  of  the  order  of  the  said  appoihtmei^t^  within  ten  days  after  the 
^roe  was  made,  as  the  law  directs.  You  are  iherefoi*e  required  to 
summon  the  said  E  F  to  appear  before  me,  or  sortie  other  justice  of 
the  peace  of  this  county,  to  shew  cause  why  the  penalty  ot  five  dollars 
should  not  be  levied  on  him  for  his  said  neglect.    Given,  &c. 

( C)  Against  the  sheriff. 

\     to  wit» 

Complaint  being  made  by  A  B,  that  C  D  wife,  at  a  court  held  for 

■  this  county,  on  the  <lay  of  appointed  surveyor  of  a 

road  in  the  said  county,  and  a  copy  of  the  order  for  his  apixiintivent 

'vvas  in  due  time,  by  the  clerk  of  the  court,  delivered  to  t  F,  deputy 

sheriff  of  this  county,  and  that  he  the  said  E  I"  fdiled  to  serve  the  said 

C  D  with  a  copy  of  the  said  order,  before  the  next  court  held  for  the 

said  county,  as  the  law  directs.     You  are  thcreforei  &c.  los  in  the 

former.  t 

(Z))   Warranty  on  1  Rev.  Code^  eh.  19,  sect.  6,  p.  27. 

to  wit. 
Whereas  A  B,  surveyor  of  the  road  from  to  hath 

.given  me  iiilbrmatiOn,  that  the  assistance  of  wheel  carnages  is  neces- 
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stpy  for  Tnakiqg  (or  repairing)  a  ctiuseway  in  the  said  road ;  I  there- 
fore empower  the  said  A  B  lo  impress  such  necessary  wlieel  carriages, 
drauf^ht  horses,  or  oxen,  with  their  gear  and  driver,  belonging  to  any 
person,  who,  or  their  serrants  or  slaves,  are  appointed  to  work  on  the 
said  road  ;  he  the  said  A  H  having  procured  a  valuation  by  the  day  to 
be  made  thereof,. by  C  D  and  E  F,  two  honest  house-keepers  liereby 
appointed  for  that  purpose,  Avho'being  sworn  heibre  me,  Or  some  other 
justice  of  the  peace  of  this  county,  ar«  to  make  such  valuation,  and  give 
the  owner  or  owners  a  certificate  thefcof,  to  entitle  him  or  them  to  aii 
allowance  for  the  same  in  the  next  county  I07.  Given  under  my  hand 
and  seal,  8cc. 

{E)  Certificate  of  the  valuattotu 

We  the  subscribers,  being  first  swoni,  pursuant  to  a  warrant  from 
J  P,  have  this  day  viewed  a  cart  and  iwo  horses  {or  oxen)  with  their 
driver,  lielonging  to  J  K,  and  imprcsse^l  by  A  B,  to  assist  in  making 
a  causeway  in  the  road  wherof  he  is  surveyor,  and  do  value  the  use 
of  the  said  cart,  horses  {or  oxcri)  and  driver,  to  by  the  day. 

Certified  the  /    day  of  in  the  year 


CD. 

EF. 


Ceftificate  thereon  by  the  surveyor. 


I  do  certify,  that  the  cart,  horses  {or  oxen)  and  driver,  above  men- 
tioned, were  employed  days  in  tlie  service^  for  which' they 
were  impressed.  A  B. 

|C7*  The  same  proceedings  are  had  for  timber,  Sec. 

[F)  TFdrrant  against  a  surveyor,  for  not  keeping  the 
road  in  repair^  on  the  same  section. 

to  wit. 
Complaint,  8cc.  {aa  in  the  first)  that  S  L,  surveyor  of  the  road  from 
to  in  the  said  county,  has  failed  to  clear  and  keep 

the  said  road  in  repair,  contrary  to  the  act  of  assembly  in  that  case 
made.     These  are  therefore,  Sec. 

The  judgment  the  same  as  the  first,  except  as  to  the  fine,  ^hich  \A 
this  instance  is  fifteen  shillings,  with  costs. 

{G)  Warrant  against  a  surveyor^  for  not  setting  up  a 
sign-post^  on  the  same  section. 

to  wit. 

Complaint,  &c.  (a«  in  tAeJbrmer)  that  C  D,  surveyor  of  a  road  in 

this  county,  at  a  fork  or  croaskig  thejneof,  hath  failed  to  keep,  set  up^ 

•r  renew,  a  stone  or  post  where  the  said  roads  joip,  with  inscriptions 

thereon,  directing  to  the  most  noted  place  to  winch  each  of  the^said 
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jdimng  roads  lead,  as  the  act  of  assqnbly  ^^cts.'  \ou  jire  therefore^ 
&c.  (a«  in  the  Jirnt.)  , 

Jlidgment  the  same  as  on  warrant  {J)  changing  the  sum  to  fifteen 
shniings,  with  costs. 

The  penalty  for  running  a  fence  across  a  public  road,  on  sect;  9, 
seems  more  properly^  recoverable  by  indictment. 

{H)  Warrant  m  1  Rev.  Code,  ch.  19,  sect  10,  p^  28. 

to  wit. 
Complaint  being  made  to  me,  by  A  B,  that  C  D,  the  owner  {or  oc- 
cu/uer)  of  a  millt  over  the  dam  of  which  a  public  road  leads,  in  this 
county t  hath  failed  to  keep  the  said  dam  in  repair,  of  the  breadth  of 
twelve  feet  at  top,  for  twenty-four  hours  last  past  (or  hath/idled  to  kee/i 
a  good  and  sufficient  bridge^  twelve  feet  xoide  at  tofiy  and  well  railed  on 
each  sidCf  over  the  fiier^head^  or  waste,  in  the  said  miU  dam,  as  the  case 
shall  be)  according  to  the  act  of  assembly  in  that  case  made.  You  are 
therefore  required  to  summon  the  said  C  D  to  appear  before  mO)  or 
some  other  justice  of  the  peace  of  this  county^  to  shew  cause  wl^  the 
penalty  often  shillings  should  not  be  levied  on  him  for  bis  said  failure, 
accorcfing  to  the  said  act  of  assembly ;  and  then  make  return  of  this 
warrant.  Given,  Sec. 
To  AC,  constable. 

(/)  Judgment. 

On  hcanng  the  within  complaint,  the  defendant  is  proved  to  be 
{guilty.  Therefore  it  is  considered  that  he  pay  the  sum  of  ten  shil- 
lings for  his  said  neglect,  one  half  to  the  said  A  R«  and  the  other  to 
the  use  of  the  said  county,  and  that  he  also  pay  the  costs.  Given 
under  my  bahd,  Sec. 

Costs  cents. 

■ 
{K)  JVarrant  against  the  surveyor,  on  sect.  l\,  p.  28,29. 

to  wit. 
Whereas,  upon  my  own  view,  I  have  found  a  public  road  to  this 
county,  whereof  A  B  is  surveyor,  not  kept  iri  good  repair,  as  the  act 
of  assembly  directs.  You  are  therefore  requh*ed  to  summon  the  said 
A  B  to  appear  before  me,  or  some  other  justice  of  the  peace  of  tbb 
county,  to  shew  cause  why  the  penalty  of  fifteen  shillings  should  not 
l)e  levied  on  him  for  his  neglect,  according  to  the  said  act.  Given. 
&c. 

(X)  Judgment  on  hearing. 

On  hearing,  the  defendant  not  shewing  any  reasonable  eause  to  the 
contrary,  it  it  considered  that  he  pay  the  sum  of  fifteen  shillings  for 
his  neglect,  fof  the  use  o^  this  county,  to  be  applied  towards  ksscning 
the  levy  thereof)  and  that  he  pay  the  costs.    Given,  to. 
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(M)  Judgment  by  default. 

The  within  named  A  B,  being  summonecl,  and  failing  to  appear 
and  fthew  any  reasonable  cause  to  the  contrary,  it  is  conudered>  &c. 

^a»  in  the  la9t») 

[N)  fFarrant  against  the  owner  of  a  milL 

to  wit. 
*  Whereas,  upon  my  own  view,  I  have  found  a  mill  dam  (or  bHdge 
jrvtr  the  fticr-heod  or  Jtood-gatee  of  a  mitt  dam)  belonging  to  A  B,  of 
this  county  (or  acroM  the  boundary  between  this  and  the  cottnty  of  ) 
over  which  a  public  road  leads,  not  kept  in  good  repair,  asthcJiCt  of 
assembly  directs.    You  are  therefore,  &c.  {a%  in  the  fbrmer^) 

The  judgment  is  the  same  as  in  the  former,  changing  the  penal^ 
to  ten  shillings. 

Indictment  for  a  nuisance^  on  i  Hev.  Codcy  ch.  19|  sect, 

5,  p.  2%. 

county,  to  wit. 

The  jurors,  8cc.  upon  their  oath  present,  That  A  O,  late  of 
in  the  county  aforesaid,  yeoman,  on  the  day  of  in  the 

lyear  with  force  and  arms,  at  in  the  said  county,  iq 

and  upon  the  common  highway  and  public  Boad  there,  leading  from 
unto  the  town  of  did  fedl  a  tree>  and  the  same  tree 

so  as  aforesaid  fell,  from  the  aforesaid  day  of  in  the 

,  year  aforesaid,  until  the  day  of  exhibiting  this  information, 
in  and  upon  the  common  highway  aforesadd,  to  lie  and  remun,  hath 
permitted,  and  doth  still  permit,  to  the  grievous  and  common  nuisance 
of  all  the  citizens  of  the  said  commonwealth,  upon  and  through  the 
xx)mmon  highway  aforesaid  going,  passing,  riding  and  traTelling, 
against  the  form  of  the  statute  in  that  case  made  and  provided,  and 
-against  the  peace  and  dignity  of  the  commonwealth. 

For  other  offences  against  the  ninth  section,  vary  the  descriptjbn  of 
the  offence  so  as  to  suit  the  act  of  assembly,  and  conclude  as  in  the 
above  precedent,  to  the  common  mdsance^  8cc. 
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JOBBERY  (frcm  the  French  de  la  robe^  according  to  lord  CokeJ 
or  the  Saxon  rtoffve^  according  to  doctor  Bum)  is,  afel<mhua  and  vio- 
lent taking  away  from  the  person  oj*  another  j  goods  or  money  to  anyvaiucj 
/tutting  him  in  fear.     Haw.  B  I9  ch.  34,  sect.  3.     4  BL  Com,  241. ' 

There  arc  two  kinds  of  robbery;  from  the  fieraon^  and  from  the 
house.  Robbery  from  the  person  will  be  treated  of  under  tlus  title ; 
robbery  from  the  house  has  already  been  considered,  under  the  titJeis  oit 
Burglary  and  Laucemy. 

In  the  explication  of  thia  subject,  I  shall  consider, 

/.  What  taking  away  will  be  sufficient  to  constitute  rob- 
bery. IL  What  shall  be  said  to  be  a  taking  from  the 
person.  IIL  What  kind  of  taking  shall  be  said  to  be 
violent.     IF.    In  what  respects  robbery  differs  from 

other  larcenies^  in  the  crime  and  punishment, 

I.    WHAT  TAKING  AWAY  WILL  BE   SUFFICIExVT  TO 
CONSTITUTE  ROBBERY. 

It  seems  clear,  that  he  who  receives  my  money  by  my  delivery, 
either  while  I  an?  under  the  terror  of  his  assault,  or  afterwards,  whil&t 
I  think  myself  bound  in  conscience  to  give  it  to  him  by  an  oath  to  that 
purpose,  which  in  my  fear  I  was  compelled  by  him  lo  lake,  may,  in 
the  eye  of  the  law,  as  properly  be  said  lo  take  it  from  me,  as  he  who 
actually  takes  it  out  of  my  pocket  with  his  own  hands,  //aw.  B.  Ij 
ch.  34,  sect  4. 

Neither  can  he  who  has  oiicc  actually  completed  the  ofTence,  by 
taking  my  goods  in  such  a  ntanner  into  his  possession,  afterwards 
purge  it  by  any  rc-delivery.  The  outrage  offered  to  the  ri^Us  of  so- 
ciety doth  not  vary  in  its  nature,  because  ineffectual  in  its  consequences. 
Therefore  where  a  robl>er,-  having  taken  a  purse,  returned  it  again, 
Baying,  '*  if  you  value  your  purse,  take  it,  and  give  me  the  contents ;" 
but  was  seized  before  the  money  w^s  re-delivercdy  he  was  found  guil- 
ty ;  for  tlj€  continuance  of  the  property  in  the  possesion  of  the  robber 
is  not  requhed  by  law.     Ibid,  (7th  edit  )  vol.  4.  p.  334. 

But  he  who  only  attacks  me  in  order  to  rob  me,  but  does  not  take 
my  goods  into  his  possession,  though  he  goes  so  far  as  to  cut  off*  the 
girdle  of  my  puree,  by  reason  whereof  it  falls  to  the  ground,  is  not 
guiltjr  of  robbery ;  but  highly  punishable  at  the  common  law  by  fine 
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and  imimfloonieiit,  Sec  ibr  so  enormous  a  breach  of  the  peatee.  >  Haw. 
B.  I,  c.  34^  sect.  6. 

It  is  immaterial  of  what  value  the  things  tidceo  is ;  a  pennj  as  well  as 
a  pound)  thus  fordbly  extorted,  makes  a  robbery.    4  BL  Om,-  242. 

Yet  in  sobie  cases  a  man  may  be  said  to  rob  me,  where  in  truth  he 
never  actually  had  any  of  my  goods  in  his  possession ;  as  where  I  am 
robbed  by  several  of  one  gang,  and  one  of  them  only  takes  my  money, 
ia  whkh  case,  in  judgment  of  law,  every  one  of  the  company  shall  be 
said  to  take  it,  in  respect  of  that  encouragement  which  they  gave  to 
)inother»  through  the  hopes  of  mutual  asnstance  in  their  enterpriaei 
Nay,  though  they  miss  of  the  first  intended  prize,  and  one  cf  them 
afterwards  ride  from  the  rest  and  rob  a  third  person  in  the  same  high* 
way,  without  their  knowledge,  out  of  their  view,  and  then  return  to 
them,  all  are  guilty  of  robbery,  for  they  came  together  with  an  intent 
to  rob,  and  to  assist  one  another  in  so  doings  Z&tv.  B.  1,  c.  34, 
sect.  r. 

U.    WHAT  SHALL  BE  SAID  TO  BE  A  TAKING  FROM 
THE  PfiRSON. 

Not  only  the  taking  away  a  horse  from  a  man,  whereon  he  is  actually 
riding,  or  money  out  of  his  pocket,  but  also  the  taking  any  thing 
from  him  openly  and  before  his  face,  which  is  unde^r  his  immediate 
and  personal  care  and  protection,  may  properly  enough  be  said  to  be 
a  taking  from  the  person.  And  therefore  he  who,  havinji^  first  assault- 
ed me,  takes  away  my  horse  standing  by  me,  or  havmg  put  me  in 
fear,  drives  my  cattle  in  my  presence  out  of  my  pasture^  or  takes  my 
purse,  which  in  my  frigTit  I  cast  into  a  bush,  or  my  hat  which  fell  from 
my  head,  or  robs  my  servant  of  my  money  before  my  face,  may  be 
indicted  as  having  taken  such  things  from  my  person.  Haw.  B.  1, 
c.  34,  sect.  8.        ' 

Fear  is  the  distinguishing  ingredient  between  robbery  and  other 
larcenies.  (3  J/ist.  §8.)  Therefore,  where  a  thief  clandestinely  stole 
a  purse,  and  on  its  being  discovered  in  his  custody,  denounced  ven- 
geance against  the  party,  if  he  spoke  of  iti  and  then  rode  away,  It 
was  held  to  be  simple  larceny  only,  and  not  robbery;  because  the  fear, 
excited  by  the  menaces  of  the  thief,  was  subsequent  to  the  act  of  takmg 
the  purse.     2  Rol.  154.     1  Hale  5S5, 

So  where  a  man  intoxicated  is  kicked  and  abused,  and  his  money 
taken  from  him ;  for  there  is  no  demand  of  money  or  fear  excited. 
Haw.  (Jih  edit  )  vol.  4.  p.  235. 

IIL    WHAT  KIND  OF  TAKING  SHALL  BE  SAID  TO  BE 
^  VIOLENT. 

Wherever  a  person  assaults  another,  with  such  circumstances  of 
terror  as  put  him  into  fear,  and  causes  him  by  reason  of  ^uch  fear  to 
part  with  his  money,  the  taking  thereof  is  adjudged  robbery,  whether 
there  were  any  weapon  drawn  or  not,  or  whether  the  persqn  assaulted 
delivered  his  money  upon  the  other's  conmiand,  or  afterwards  gave  l| 
him,  upon  his  ceasing  to  use  force  and  begging  an  alms,  for  he  was 
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put  into  fear  fay  his  asatuit,  and  givtn  him  hxi  money  to  get  rid  of  Urn. 
Harv,  B.  4^  ch.  34^  sect.  9. 

But  it  is  not  necessary  that  the  &ct  of  actual  fear  should  either  be 
laid  in  the  indictment  or  be  proved  upon  the  triaL  It  is  suffident  if 
the  offence  be  charged  to  be  dene  vioiently  and  againef  hU  wilL  And 
if  it  appear  upon  the  evidence  to  have  been  attended  ^th  those  Giii» 
eumstances  of  violence  or  terror,  which  in  common  experience  are 
likely  to  induce  a  man  to  part  with  his  property  against  his  consenty 
(either  for  the  safety  of  his  person^  or  for  tlie  preservation  of  his  cha- 
racter and  good  name,  it  will  amount  to  a  ii*obbery,  jPoet.  128.  4  Bi: 
Com.  24^.     ifaw.  (T^th  edit.)  vol.  4.  p.  235. 

Accordingly,  to  snatch  a  basket  of  linen  suddenly  from  the  head  of 
another ;  or  to  pull  an  ear-iing  frqm  the  ear  of  a  lady ;  or  if  Ba*officer 
feloniously  take  money  from  a  prisoner  tiot  to  take  her  to^  jail,  under 
colour  of  authority,  &c.  without,  in  either  case,  having  made  any  ex- 
press demand,  have  been  ruled  sufficient  acts  of  violence  to  constitute 
the  crime  of  robbery.    IHaw,  (7th  edit.^  B.  1,  ch.  34,  sect.  10. 

Anfl  to  obtain  property,  by  threatening  to  accuse  another  of  having 
been  guilty  of  an  unnatural  crime,  has  been  held,  upon  the  solemn  opi- 
nion of  all  the  judges,  to  be  an  act  sufficient  to  raise  in  the  mind  of  tbe 
party  menaced  such  a  terror  and  apprehension  of  mischief,  as  to  con- 
stitute the  oftence  by  /tutting  in  fear  ;  for  the  law,  in  odium  ttfioGaxori^^ 
will  presume  fear  where  there  appears  to  be  so  just  aground  for  it. 
Ibid»  sect.  II. 

But  the  taking  must  be  against  the  will  of  the  pef80D  rdbbed ;  ,and 
*thereibreif  A  agree  to  be  robbed  by  B,  and  A  places  himself  in  a  cer- 
tain place  for  that.purix>se,  and  B,  pursuant  to  the  agreement,  take  the 
^oocbfrom  him  by  actual  force,  yet  it  isjio  robbery.  /3m?.  sect.  12. 
^nd  Fast,  123,  128^ 

But  if  aperson,  knowing  a  certain  highway-ro^n  infects  a  particular 
road,  go  that  road,  and  in  order  to  detect  him,  suffer  himself  to  be 
robbed  by  hlm,^he  property  shall  be  considered  as  taken  not  only  from 
his  person,  but  against  his  will.    I6id.  sect.  13.  and  Fost.  129. 

And  some  have.gone  so  far  as  to  hold,  that  if  a  man  meeting  another 
going  With  his  goods  to  market,  in  order  to  sell  them,  compel  him  to 
sell  them  to  him  against  his  will,  he  is  guilty  of  robbery,  though  he 
give  for  them  more  than  they  are  worth.  But  perhaps  this  opinion  is 
too  severe,  because  the  grievance  to  the  party  seems  rather  to  pro* 
ceed  from  the  perverseness  of  his  humour,  than  from  any  real  injury 
^ne  him  ;  and  there  seems  to  be  no  such  enormity  in  the  intention  of 
the  wrong-doer  as  is  implied  in  the  notion  i:)f  felony,  /few.  (7th  efit.) 
B.  l,c.  34,  sect.  14. 

However,  it  is  certtdn  that  the  claim  of  prpperty  in  the  tiling  taken 
away,  without  any  colour,  is  no  manner  of  excuse.    Ibid.  sea.  15. 

IV.  IN  WHAT  HESPECTS  ROBBERY  DIFFERS  FROM 
OTHER  LARCENIES  IN  THE  CRIME  AND  PUNISH- 
MENT. 

First,  No  other  larceny  «liaU  have,  judgment  of  death,  unless  the 
tiling  stolen  be  above  the  value  of  twelve  pence  ;  but  robbery  shall 
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Sye  auch  judgmentf  ho^  small  soever  the  value  may  be  of  the  thing 
Len  away.    //aw.  B.  1)  ch.  o4,sect.  12. 

Secondly)  Other  larcenies,  whethei^  from  the  person  or  noty  shall 
not  be  supposed  to  be  done  with  violence  or  terror)  but  rpbbery  is  al«^ 
ways  laid.as  don*  on  an  assault  with  violences  and  puHing^  the  party  in 
fear.    /i6tV/.  sect.  IS.  , 

Thirdly,  But  they  all  agree  in  this,  that  the  offenders  had  the  benefit 
of  cler^  at  the  common  law*    Md,  secu  14. 

Robbery  was  excluded  frpm  clergy  by  the  law»of  Virginia  (1  Hcv. 
Codcy  ch.  47,  sect.  1,  p.  45.)  aflerwards.it  was  punishable  by  couhne- 
ment  in  the  penitentiary^  for  a  period  not  less  ihun  three  nor  more 
tlian  ten  years  (1  Ecv.  Codcy  ch.  200,  sect.  5t  p*  356)  and  finally,  not 
less  than  five  nor  more  than  ten  years.  ^  Rev,  Code^  ch.  41,  sect.  l»  ' 
p.  70. 

If  any  person  shall  steal,  or  takeby  robbery  from  another,  any  bankr 
Of  post  note,  then  every  such  perspn,  being  duly  thereof  convicted*- 
shall  be  sentenced  to  suffer  imprisonment  in  the  jail  and  penitentiary 
house,  for  a  peiiod  of  time  not  less  than  three  years,  nor  moi^  than^ 
tea  years.    ISid,  ch.  9 1^  sect.  3,  p.  1 18.  ^ 

(A)  fFarrant  for  robhfcry. 

to  wir. 

Whereas  A  I  of  in  the  said  county,  hath  this  day  given  in<* 

formation  upon  oath  before  me,  J  P,  a  justice  of  the  peace  for  the 
county  aforesaid,  that  on  the  day  of  in  the  year 

in  the  commonwealth's  highway  (or  other  place^  acayrdvng  to  the  fact) 
leading  from  to  he  was  assaulted,  and  put  in  bodily 

fear  and  danger  of  his  life,  and  of  the  value  of  of 

the  goods  and  chattels  of  the  said  A  1,  from  the  person  and  against 
the  will  of  i\\t  said  A  I,  then  and  there  were  feloniously  and  violently^ 
stolen,  taken,  and  carried  away ;  and  that  he  hath  just  cause  to  suspect^ 
and  doth  suspect,  that  B  O,  of  did  commit  the  felony  and 

robbery  aforesaid.    These  are  therefore,  in  the  name  of  the  common- 
wealth, to  require  you  to  apprehend  the  said  B  O,  and  biing  him  be*- 
fbre  me,  or  some  other  justice  of  the  peace  for  the  county  of 
aforesaid,  to  answer  the  said  charge,  and  further  to  be  dealt  with  ac^ 
cording  to  law.    Given  under  my  hand  and  seal,  &c.  / 

To  to  escccute. 

Icl?*  If  the  robber  be  unknown,  which  is  most  frequently  the  casey 
then  the  most  effectual  coursil  would  be  to  pursue  him  by  hue  and  cryi 
for  which  see  the  precedents  under  that  title. 

|C7*  For  a  commitment^  and  Other  precedents,  see  title  Cbiminals  ; 
taking  care  to  describe  the  offence  as  in  the  following  indictment. 

{B)  Indictment  offehny  for  robb&ry^  from  the  person^ 
on  the  highway. 

county,  to  wit. 
The  jurors,  &Ci  upon  their  oath  present,  That*£  H,  late  of  the^ 
pstrishof        in  the  county  of        laboureryontbe       dayrf 
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in  the  year  ^vith  force  and  armSf  at  (he  parish  afpresai^ 

in  the  county  afoi-esaid,  in  the  commonwealth's  highway  there,  in  and 
upcm  one  W  T,  in  the  peace  of  God  and  of  tiie  said  commonweahh 
then  and  there  being)'  feloniously  did  make  an  assault,  and  hiiq  the 
said  W  T  in  bodily  fear  and  danger  of  his  life,  in  the  highway  afore- 
said, then  and  there  feloniously  did  put,  and  of  the  value  of 
ddlars  {recite  ail  the  goods  taken)  oi  the  goods  and  chattels  of 
the  said  W  T,  f|'6m  the  person  and  against,  the  will  of  the  said  W  T, 
in  the  highway  aforesaid,  then  and  there  feloniously  and  violently  did 
Steal,  take,  and  carry  away,  against  the  peace  and  dignity  of  the  com- 
monwealth. 


aUNAWAYS. 


BY  Virginia  Laws  (I  Hev,  Code,  ch.  131,  p.  246.)  any  person  may 
apprehend  a  servant  or  slave,  suspected  to  be  a  runaway,  and  carry 
htm  before  a  justice,  who,  if  to  him  the  servant  or  slave  appear,  by  the 
oath  of  the  apprehender,  to  be  a  runaway,  shall  give  a  certificate  of 
Huch  oath,  and  the  distance,  in  his  opinion,  between  the  place  where 
the  runaway  was  apprehended  and  that  from  whence  ke  fled ;  and 
the  apprehender  shall  convey  the  runaway  to  the  last  mentioned  place, 
or  deliver  him  to  the  owner,  or  some  other  authorised  to  receive  him 
(which  the  apprehender  fnuat  do,  if  the  owner  or  overseer  resides  in 
the  county  where  the  runaway  is  taken  up)  or  deliver  him  to  the  jailor 
of  the  county  or  cor|)oration  in  which  ha  was  apprehended,  and  shaU 
be  entitled  to  two  dollars  (2  Rev,  Code^  ch.  122,  sect.  K  p.  155.}  and 
ten  cents  for  every  mile  he  shall  convey  htm,  to  be  paid  by  the  owner; 
the  jailor  shall  cause  a  description  of  the  runaway s's  person  and  wear- 
injr  apparel  to  be  set  up  at  the  door  of  his  court-house« 

If  the  owner  claim  not  within  two  months  thereafter,  the  sheriff  or 
sergeant  shall  publish  a  like  advertisement,  for  three  months,  in  any 
public  newspaper  most  convenient  (2  Rcp.  Codc^  p.  155.)  and  shall 
hire  the  runaway,  under  the  direction  pf  the  court,*  having  put  an 
iron  collar,  stamped  with  the  letter  F,  round  his  neck,  and  out  of  his 
wages  pay  the  reward  for  apprehending,  and  the  expences  incurred  on 
his  account ;  but  he  shall  deliver  the  runaway  even  before  the  time 

•  Ttie  law,  in  this  resfiect,  has  since  been  altered^  by  act  of  180r,  vUch 
enacts,  ^  That  if  any  runaway  slave  be  lured  out  by  any  sheriff  or  seigesnt, 
and  the  owner  claim  not  witliin  three  montba*  the  said  sheriff  or  sergeant  shall 
proceed  to  hire  tlie  runaway  out  for  three  mpnths  more  s  and  so  on  for  twehre 
months,  unless  the  owner  sooner  claim  such  runaway.  If  the  owner  claim  oot 
within  twelve  months,  the  sheriff  or  sergeant  shall  advertise  for  one  month*  m 
some  pobfie  newspaper,  the  lime  aad  plwe  of  selliDg  the  said  nmawmy.*    Sfce 
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imifft)  Itfid  tM)r  tht  bataiic^  of  the  i¥iiges|  if  anjr,  to  biM  Who  shall 
fikio^  and  who  having  proved  before  the  court  of  some  county  or  cor- 
poration, or  a  justice  of  th^  peace  of  the  county  or  corporation^  ii> 
"which  such  riinaway  is  confined,  that  he  had  lost  such  a  one  as  wa^ 
described  in  the  advertisement^  and  having  there  giveti  security  to  in- 
demnify the  sheriff  or  sera^eatit»  shall  produce  the  clerk's  or  the  jus^ 
tke's  certificate,  of  such  proof  made,  and  security  given,  proved  by  • 
his  own  or  another^s  oath,  the  runaway  when  shewn  to  him  to  be  the 
•ame  that  was  so  lost,  and  pay  so  much  as  the  expences  aforesaid  shall 
citceed  the  wages.     1  Rev,  Code^  ch.  131,  sect.  3,  p.  246. 

tl  the  i^naway  be  a  slave,  after  the  end  of  one  year  from  the  last     ' 
lldvertisement,*  he  shall  be  soId>  and  the  proceeds  of  the  sale,  With 
the  bahince  of  the  wages  paid  to  the  public  treasury,  for  the  use  of  the 
owner,  proving  his  property  at  any  future  time,  or  otherwise,  for  the 
Ust  of  the  eommonwealth. 

If  the  runawaf  die  in  jailj  the  expencea  shall  be  defrayed  by  the 
public     Md.  sect.  4. 

If  the  runaway  has  crossed  the  .bay  of  Chesapeake,  he  shall  be  de* 
Itvered  to  the  sheriff  of  some  county  bounded  thereby,  who  shall  trans- 
port him  to  the  other  sido,  and  cause  hini  to  be  put  into  ^he  hands  of 
a  oonslable,  to  be  by  constable  to  constable  conveyed  to  the  o^i^er) 
who  shall  pay  the  sheriff  twenty  dollars,  and  the  constable  ten  cenu.a 
mile.     IHd.  sect.  5. 

The  rewards  may  be  recovered  by  ^varremty  petition^  or  acHoAy  as 
the  case  may  require     Ibid.  sect.  6,  p-  246. 

The  jailor's  fees  are  twenty-fi^e  cents  for  the  commitment,  and  the 
same  for  releasement ;  for  every  twenty  •(bur  hours  keeping,  seventeen 
cents ;  a  sheriff,  sergeant,  or  jaHor,  taking  more  than  legal  fees,  for- 
feits four  dollars  for  each  offence,  besides  what  he  had  received,  reco* 
yerable  before  a  justice  of  the  peaee.    i^n/.  sect.  7. 

{A)  Magistrate's  certificate  to  the  apprehender  of  a 
runaway* 

county,  to  wit. 
,  I,  J  P,  being  a  justice  of  the  peace  for  the  aforesaid  ebunty,  do  here* 
by  certify,  that  B  T,  of  the  county  of  hath*  this  day  made 

oath  before  me,  that  a  negro  slave,  whom  he  hath  now  brought  - 

before  me.  Is  a  runaway,  that  he  has  just  grounds  to  believe  the  said 
slave  is  the  property  of  C  M,  of  the  county  of  that  he  was 

taken  upon  the  ^day  of  '  in  the  jt»  "  in  the" 

county  of  at  the  house  of  and  the  distance,  in  fnr 

Opinion^  between  the  said  place,  where  the  said  slave  was  apprehendeUy 
and  the  residence  of  the  said  C  M  (or^  if  he  Jledfrom  a  pianiation  or 
quarter  of  the  owner ^  then  the  dietance  tp  9Ueh  place)  n  nsiles. 

Given  under  my  hand,  this  day  of  in  tlie  year 

H7*  The  fees  are  two  dollars  for  taking  up,,  and  ten  cents  for 
every  mile  of  conveyance.    And  if  the  runaway  be  carried  to  prison, 

•  See  note  in  preceding  pajje. 
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certify  the  distance  between  the  place  where  the  slave  was  appre- 
hended and  the  jail  of  the  county. 

{£)  Certificate  of  a  justice  as  to  the  right  oj*  property. 

to  wit. 

I)  J  Py  a  justice  of  the  pe.ace  for  the  county  aforesaid^  do  hereby 
certify)  that  satisfactory  proof  hath  this  c(ay  been  made  before  me*  by 
the  bath  of  A  W,  of  that  B  O,  of  some  time  on  or 

about  the  day  of  in  the  year  lost  a  certain 

negro  slavct  named  (hei^  describe  the  slave  partiularly)  and 

that  the  said  slave  is  the  same  which  has  been  committed  to  the  jail 
of  the  county  of  .  as  a  runaway.    Given  under  my  hand)  &c. 

|C7*  Proof  may  also  be  made  before  the  court  of  a  county  or  cor- 
poration. 

(C)  Bond  to  indemnify  the  sheriff  or  sergeant. 

{The  fienalty  may  be  in  the  common  Jbmij  fiayabie  to  the  high  sheng^o§' 
sergeant  y  with  the  following  condition.) 

The  condition  of  the  above  oblijj;ation  is  such,  that  whereas  B  O, 
of  hath  produced  the  certificate  of  J  P,  a  justice  of  the  peace 

for  the  county  of  (or,  of  A  C,  clerk  of  the  court  of 

as  the  case  may  be)  that  a  certain  negro  slave,  named  com- 

mitted to  the  jail  of  the  said  county  of  as  a  runaway,  is  the 

property  of  him  the  said  B  O  ;  whereupon  the  said  slave  has  been  de- 
hvered  to  the  said  B  O.  Now  if  the  said  B  O  shall  well  and  truly  in- 
demnify and  save  harmless  the  said  (sheriff  or  sergeant)  from  all  loss 
or  damage,  which  may  accrue  to  him  in  consequence  of  his  having 
delivered  up  the  said  negro  slave,  then  the  above  obligation  to  J>e  void, 
else  to  remain  in  full  force. 

(D)    Warrant  against  a  sheriffs  jailor^  &?c.  for  taking 
more  than  legal  fees. 

county,  to  wit. 

To  constable. 

Whereas  complaint  hath  this  day  been  made  before  me,  J  P,  a  jus- 
tice of  tlie  peace  for  the  county  aforesaid,  by  A  J9  of  that  B  J, 
jailor  of  the  said  county,  did,  on  the  day  of  last  past, 
demand  and  take  from  him,  the  said  A  J,  dollars,  as  prison 
ftes  for  the  commitment,  relcaseraent,  and  days  mainte- 
nance of  a  negro  slave  belonging  to  the  said  A  J,  committed 
to  the  jail  of  his  said  county  as  a  runaway  ;  being  more  than  the  fees 
allowed  by  law.  These  are  therefore  to  require  you  to  summon  the 
said  B  J  to  appear  before  me,  or  some  other  justice  of  the  peace  for 
this  county,  to  shew  cause  why  the  penalty  of  four  dollars  should  not' 
be  levied  upon  him  for  his  said  offence,  and  nioi^over  refund  all  mo- 
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mies  which  he  may  have  received  from  theaaid  A  J,  over  and  above 
the  legal  fees.     Given  under  my  hand  and  seal,  this  day  of 

in  the  year 

The  form  of  judgments,  executions,  &c.  may  be  found  under  title 
Wabrants,  &c. 


SABBATH. 


^  IF  any  person,  pnasabbath  day,  shall  himself  be  found  laboup- 
ing  at  hi^  own,  or  any  other  trade  or  callings  or  shall  employ  his  ap- 
I>reiitices,  servants,  or  slaves,  in  Jaboui*  or  other  business,  except  it  be 
ID  the  ordinary  household  offices  of  daily  necessity,  or  other  work  of 
neceMtty  or  charity,  he  shall  forfeit  the  sum  of  one  dollar  and  sixty 
seven  cents  for  every  such  offence,  deeming  every  apprentice,  servant, 
or  slave,  so  employed,  and  everyday  he  shall  be  so  employed,  as  con* 
stituting  a  distinct  offence.'*     1  Rev.  Codcy  ch.  138,  sect.  5,  p.  276. 

fFerrant  against  a  person  for  labouring  on  a  sabbath  da/g. 

county,  to  wit. 

Whereas  complaint  and  information,  on  oath,  hath  this  day  be^n 
made  to  me,  J  P,  a  justice  of  the  peace  for  the  county  aforesaid,  hy 
A  J,  tkat.A  6,  of  the  said  county^  shoemaker,  was  found  labouring 
at  his  trad!^^  to  wit,  in  making  shoes,  on  the  day  of 

]ast4>ast9  on  the  day  commonly  called  sabbath  daj/y  at  the  county  afore- 
said, contrary  to  the  act  of  assembly  m  that  case  made  and  provide^d, 
whereby  the  said  A  O  hath  forfeited  the  sum  of  one  dollar  and  sixty- 
%even  cents,  for  his  said  offence.    These  are  therefore,  &c. 

The  form  of  the  judgment,  execution^  &c.  may  be  found  under 
title  AVarbaht,  &c. 

•|C7*  No  process  shaU  be  executed  on  a  Sunday ;  nor  on  witnesses ; 
noron  persons  attending  muster^  of  the  militia  ;  except  in  cases  <^ 
treason,  felony,  riot,  breach  of  the  peace,  or  escape  out  of  prison  or  cus* 
tody,  in  which  cases  the  process^may  be  executed  at  any  time  arfilacc. 
}:  Nev.  Codcj  ch  80,  sect.  16,  p.- 122. 

So,  attachments  Against  absconding  debtors  may  be  served  on  a  Sun- 
day.     Ibid,  ch.  78,  sect.  14,  p.  1I7< 

And  an  additional  penalty  of  ten  dollars  is  imposed  on  persons  for 
dealing  with  a  slave  on  a  Sunday,  without  leave  of  the  ownei*  or  over- 
seer.    Ibid,  ch.  305,  sect.  3,  p.  432. 
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SCIRE  FACIAS. 


1.  IF  a  judgment  is  recovered,  and  no  execution  issued  thereon 
within  a  year  and  a  day,  Uic  law  presumes, /inma  ficitj  that  it  is  ex- 
tinct, and  no  execution  can  issue  on  such  judgment,  till  it  is  revived 
by  ecire  facias.  Or  an  action  of  debt  may  be  commenced  on  the  judg- 
ment, which  is  now  seldom  done.  3  BL  Com.  431.  Cq*  LU.  390. 1). 
I  Saund.  (by  Wms.)  78.  e.  note  3. 

2.  But  if  an  exec  ution  issues  within  the  year,  and  is  continued  down 
several  years,  a  new  execution  may  issue  without  a  ifirejaeia^  Str. 
100.     Co,  Lit.  290.     Barnes  210.     1  Sound,  (by  Wms.)  72.  f.  note  3. 

3.  So,  if  judgment  be  entered  with  Hay  ofeseauum^  by  agroemenl, 
tin  such  a  tin)e ;  there  needs  no  scire  fackf  till  a  year  and  day  after 
the  time  agt*eed.   Corny.  Dig.  Exbc ution  (1,  4.)   I  Sound,  (by  Wms.) 

72.  f.  note  3. 

4.  S9,  where  the  defendant  had  himself  delayed  the  plainliff,  by  in^ 
functions^  &c.  it  was  held  that  no  sdre  facias  was  necessary,  notwith- 
standing the  cases  m  1  Stra.  301.  and  1  Sai)^,  323.  ^ee  2  Burr.  660. 
1  Sound,  (by  Wms.)  72.  f.  note  3. 

5.  There  needs  no  scire  faciasy  if  error  be  brought  of  the  judgment 
within  a  year  after  the  judgment,  till  a  year  and  a  day  after  the  error| 
or  judgment  thereon  affirmed.  ,  Corny.  Dig.  Executiov  (I)  4.)  5  Co. 
BB.  a.)  3o,  if  the  year  had  expired  before  the  writ  of  error  sued  out| 
and  the  judgmeot  bie  affirmed,  or  the  plainttfT  non-suited,  or  the  writ 
of  error  discontinued,  for  it  revives  the  judgment.  1  Sound,  (by  Wms.) 

73.  e.  note  3. 

6.  The  scire  facias  must  be  in  the  same  county  where  the  judgment 
was  obtained,  or  execution  awarded.  Barnes  207,  Corny.  Big.  £418- 
CUTION  (1, 4.)    3  Sound,  (by  Wms.)  73.  9. 

7.  Where  execution  has  been  taken  out  after  a  year  and  a  day,  it  is 
not  void,  but  voidable  only  by  a  writ  of  error.  3  Sound,  (by  Wms.) 
6.  note  1.  eiting  3  Lev.  404.      1  Salic.  261. 

8.  It  is  a  general  rule,  that  where  a  new  person,  who  was  not  a  party 
to  a  judgment,  derives  a  benefit  by,  or  becomes  chai^^able  to,  the 
execution,  there  must  be  2k  sc^e  facias  to  make  htm  a  party  to  the. 
judgmenU     2  Sound,  (by  Wms  )  6.  note  1.    1  Ld.  Raym.  245.    I  Salk> 
5 1 9  *     2Ld.  naijm  .768,     2  Insi  .471,     2  Suund.  (by  Wms,)  7^^,  i. 

9.  But  if  iherc  be  two  pbimitfs  ir*  a  personal  uctjorvj  and  one  of  them 
dies*  Ui.il  bhail  not  put  thii  other  to  a  &tirr  facias.  So,  if  one  of  the 
di.fcntliiTit9  die  ;  bui  a  aut^jj^csiion  of  the  death  must  be  m^de  upon  the 
r eco id.  (4  Bac .  Mn\  t it  Kx K c r T 1  c» v ,  4 1 3 . )  N or,  at  t Kc  co m mon  laWt 
did  the  eiclioii  ubate  by  thi:  (Iciith  of  one  of  the  defendant^  where. the 
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«lW  littMie  wlMde  bf  survivor^ip.  Nor,  whefe  tli0  actiofi  isibwded 
on  a  ann,  as  tretpast,  Ejectment,  trover,  cooatNracy,  and  the  tike,  again  A 
two,  and  one  dies,  though  tbef  are  charged  ptntly.  (2  8^Und,  by  Wnia. 
72.  i )  And  by  Virginia  LaiPB  (2  Rev.  Codey  ch.  101,  sect.  Ij  p.  136. 
BO  action  ahall  aUite  by  V^»  death  of  either  party,  if  It  were  originally 
laaintainable  by  or  against  executors  or  administrators,  but  a  scire  fadaa 
may  be  awarded,  Ice.  |t!]r  For  the  mode  of  prosecuting  which  see 
the  above  law. 

10.  If  a. single  woman  obtain  judgment,  or  if  a  judgment  be,  reco* . 
Tered  against  her,  and  she  marry  beibl-e  execution,  a  tcirefiaaa  must ' 
be  brought  by  or  against  husband  or  wife,  in  order  to  execute  the  judg- 
ment (2  Saund.  by  Wms,  72*  k.  Tidd'»  Frac.  Forma,  Riley's  edit. 
323.)  But  if  a  wife  be  dued  as  a  feme  sole,  and  a  vertlict  found  for 
heron  the  plea  of  coverture,  |he  may  take  out  execution,  for  the 
costs,  in  her  owil  name,  because  the  plaintiff,  having  sued  her  as  sele» 
is  concluded  from  denying  it.  {Doug.  657.)  Or  the  husband  and  wife 
may  sue  out  a  Mrefticia*  to  have  execution.    Ibid. 

H.  If  husband  and  wife  obtain  judgment,  for  a  debt  doe  to  the  wife 
before  marriage,  and  the  wife  die  before  execution,  the  husband  alone 
may  have  a  scire  JadoAy  without  taking  out  administration ;  or  may,  it 
seems,  sue  out  execution  in  the  name  of  himself  and  wife  without  a 
0€irejacitt9t  for  the  nature  of  the  debt  is  altered  by.  the  judgment,  and 
it  is  become  a  debt  due  to  the  husband.     2  Saund.  (by  Wms.)  72. 1. 

12.  If  judgment  be  recovered  by  a^feme  sole,  and  she  marry,  and 
then  the  iiusbapd  and  wife  sue  out  a  scire  facias  upon  ttbe  judgoient,    \ 
and  have  an  award  of  execution,  and  aftewards  the  wife  die,  the  hus- 
band alone  may.  have  9^  scire  facias  to  execute  the  judgment.   2  Saund, 
(by  Wms.)  72, 1. 

13.  And  in  like  manner,  if  a  scire  facias  is  brought  i^ainst  husband 
and  wife,  upon  a  judgment  recovered  against  her  wiien  sole,  and  exe- 
cution is  awarded  thereon  against  both,  and  afterwards  the  wife  dies, 
^  scire  facias  may  be  aued*  out  against  the  Imsband  after  her  death,  to 
have  execution  of  the  judgment  againat  him.  2  Saund*  {by  Wms.) 
73.1. 

14*  But  if  husband  and  wife  I'ecover  judgment  for  a  debt  due  to  the 
wife  as  executrix,  and  the  wife  die,  the  husband  shall  not  have  a  scire 
facias  upon  tiie  judgment,  but  the  succeeding  executor  or  administra* 
tor.    2&tt»rf.(by  Wms.)72.1. 

1 5.  It  seems  clear,  that  where  there  are  two  or  more  plaintiitk  or  de- 
fendants in  a  personal  action,  or  one  or  more  of  them  die  after  judg- 
ment, execution  by  ^eri  faciasy  or  cafrias  satisfaciendum^  may  be  had) 
for  or  against  the  survivors,  without  Viscirefacias,  2  Sautid^ (^y  Wms.) 
72.  k. 

f  16.  If  there  be  a  judgment  against  A,  and  thereupon  %  fieri  faciat 

|aied  out,  but  before  execution  A  dies  intestate,  or  leaves  executors, 
there  needs  no  ndre  facias  lo  renew  this  judgment,  but  execution  of 

;  the  goods  may  be  made  in  the  hands  of  the  executor  or  adtuinistrator, 

Bac.  Abr.  tit.  Execution  (G,  2.) 

i  17.  A  man  may  plead  in  bar,  or  in  abatement  to  9^  sdre  fadasj  as 

'}  well  as  to  other  actions.     2  Saund.  72.  t. 

if  1 8.  The  sheriff,  on  the  return  of  a  scire  facias,  either  returns  sdre 

't  fid  (cominoni/  interpreted,  '*  made  knovm**)  or,  niM  (a  Latin  word,     j 
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^^nify  iQg  nothing*)  On  tbe  return  of  mkUy  a  second  or  aUa*  mirefadaB 
issues  i  and  if  that  be  ulsQ  returned  nihU,  jud^^ment,  acxording  to  the 
old  practice,  was  entered  against  the  defendants,  two  mMla  being  equal 
to  a  service,  or  scire  Jed,  (2  Saund*  72^  r,  s.)  But  now,  by  the  laws 
of  Virginia  (I  Mev.  Codej  p..81,  sect.  48,  and  p.  89,  sect.  30.)  no  judg- 
ment shall  be  entered  on  the  return  of  two  mMla^  unless  the  defendant 
reside  in  the  district,,  ccmnty,  or  corporation,  or  unless  he  be  absent 
from  the  commonwealth,  and  have  no  known  agent  or  attorney  there- 
in ;  but  such  acfre  facias  md^Y  be  directed  to  the  sheriff  of  any  county 
or  corporation,  where  the  defendant  or  his  attorney  shall  reside,  oc 
may  be  found  ;  and  being  returned  served,  the  court  may  proceed  to 
judgment,  as  if  the  defendant  had  resided  in  the  county  or  corporation. 
And  writs  of  scire  /adds  shall  also  now  be  served  in  the  same  manner 
as  writs  of  capias  'ad  re^fiondendum^  except  that  bail  shall  not  be  re- 
quired.    I /^fv.  Coflfe,  ch-531,p  379.* 

19.  Wvils  (A  scire  Jacias^  to  revive  a  judgment,  or  actiona  of  debt 
thereon,  shall  not  be  prosecuted  after  ten  years  from  the  date  of  .thje 
judgment.  (1  Rev,  Code,  p.  108,  sect.  S.)  Nor  against  executors  or 
administrators,  upon  a  judgpient  against  the  testatpr  or  Intestate,  after 
iwe  years,  from  their  qualification  (i  Rev.  Code^  p.  167^  sect.  57.) 
Saving  the  rights  fxf  infants,  femes  covert,  8cc. 
'  ICT*  How  to  ppoceed  where  the  suit  had  abated  by  death,  or  where 
the  parties  die  between  interlocutory  and  final  Judgment.  Sec  1  Hev.. 
Gode^  p.  1 10,  111.     2  Rtrv.  Code^^.  120,  126. 

{ji)  Scire  facias  to  revive  a  judgme/it  obtained  before  a 
single  magistrate. 

countj,  to  wit. 
Wliereas  on  the  day  of  in  the  yeac  befiore 

JP,  a  justice  of  the  peace  for  the  county  aforesaid,  A  C  recovered  a 
jndgn^ent  for  dollars,  for  debt,  and  cents,  for  his  costs, 

against  A  D,  whereof  he  is  convict  as  appears  to  me ;  and  foras^ 
much  as  the  said  A  C  hath  complained  to  me,  that  he  hath  not  recaved 
aay  satisfaction  for  his  said  debt  and  costs  ;*  therefore  I  commmd  you 
to  summon  the  said  A  D  to  appear  before  me,  at  in  the  county 

4iforesaid,  on  the  day  of  to  shew  cause  why  executioB 

should  not  be  made  of  the  debt  and  costs  aforesaid  ;  and  that  you  be 
then  and  there^  to  shew  how  you  have  executed  this  warrant.  Given, 
Sec. 

[B)  Scire  facias  against  an  executor. 

{Pursue  form  (jf)  to  the  asterisk  *  at  the  word  <  costs,*  thai  say) 
and  the  said  A  D  being  dead,  as  I  am  informed ;  and  the  said  A  C 
having  applied  for  retnedy  in  that  behalf;  and  being  wUIing  that  what 
is  right  should  be  done,  I  command  you  to  summon  t  B  D,  executor 
of  the  last  will  and  testament  of  the  said  A  t),  deceased,  to  appear 
before  me,  at  on  the  day  of  next,  to  shew 

cause  why  the  said  A  C  ought  not  to  have  execution  against  him  for 
*he.  debt  sau]  costs  aforesaid,  to  be  levied  of  the  goods  c^d  chattels  of 
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(hi  sttd  A'D^  in  the  bands  of  the  said  B  D^  to  be  administered )  and 
that  yon  be  then  and  there,  to  dhe^f  faow  you  have  executed  this  pre^' 
^ept.    Gh^en  underlay  hahd  and  seal,  ficc. 

'  ■        ■  '/  "  ■ 

(C)  Scire  facias  against  an  administrator. 

{Purme^finin^  {A)  and  (i3)  etmtbined^  to  thia  mark  \  injbnn  (B)tife7i 
mof)  fi  A)  adniimstrator  of  all  and  singular  the  goods  and  chattels^ 
Hghto  and  ct%dit%  ,which  were  of  the  said  A  C,  deceased,  to  appear, 
ike.  (cmctude  aa  in  form  (B,) 

{D)  Scire  facias  foran  executor^    , 

(^Furaue  form  (J)  to  (he  asterUk  *,  then  my)  and  the  said  A  C  (the 
dreditor)  being  dead,  a^  1  am  informed  by  A  E,  executor  of  the  last 
will  and  testament  of  the  said  A  C,  deceasied,  and  the  said  A  £  haying 
applied  for  remedy  in  that  behalf;  and  being  willing^  that  what  is  dght 
should  be  done,  I  command  you,  that  you  make  known  to  the  said 
A  D  (the  debtor)  that  he  appear  before  me,  at  on  the 

day  of  next,  to  shew  cause'  why  the  said  A  E  ought  not  to 

haVe  execution  against  him,  for  the  debt  and  costs  aforesaid.  Ciiven> 
kc.  .         ■         "'   ' 

{E)  Scire  facias  for  an  administrator. 

(^Pursue  form  {A)  to  the  asterisk  *  then  say)  and  the  said  A  C  (the 
creditor)  being  dead,  as  I  am  infonned  by  A  A,  administrator  of  all 
and  singular  the  goods  and  chattels,  rights  and  credits,  which  were  of 
the  said  A  C,  deceased,  at  the  time  of  his  death,  who  died  intestate, 
and  the  said  A  A  having  applied  for  remedy  in  that  behalf;  and  being 
willing  that  what  is  right  should  be  done,  I  command  yoii,  that  you 
xnnk'e  known  to  the  said  A  D,  that  he  appear^  Sec.  [conclude  as  tn 
farm(D.) 

(F)  Scire  facias  by  husband  and  wife,  upon  a  Judgment 
recovered  by  the  wjfe  while  sole. 

Pursue  form  {A)  to  the  asterisk  ♦  then  say)  and  the  said  A  C  (th* 
name  of  the  wife  before  marriage)  hath  since  intermarried  with 
B  H>  as  I  am  informed ;  and  the  said  B  U  and  A  his  wife  having  ap- 
plied for  remedy  in  this  behalf ;  and  being  willing  that  what  istiright 
should  be  done,  I  command  you,  that  you  make  known  to  tlie  said 
A  D,  that  he  appear  before  me,  at  on  the  day  of 

next,  to  sh^w  cause  why  the  said  B  H  and  A  his  wife  ought 
not  to  have  execution  against  him^  for  the  debt  and  eusts  aforesaid, 
GiveOj^c. 

(  G)  Scire  facias  against  husband  and  wife,  upon  a  judg- 
ment  rearoered  against  the  wife  tokiie  sole. 

.  {Pursue  form  {A)  to  the  aSterisl^*  then  say)  and  the  said  A  C  (th^ 
name  of  tlie  wife  before  marriage)  hath  since  intermarried  with  B  H> 
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a»  I  am  informed ;  and  tbe  said  AC  having  ^Pl^d  for t^cmedy  inUat 
behalf;  and  being  wiHiog  tbat  what  is  right, should  be  don^f  I  ooi&nttDd 
you  that  you  summon  the  said  B  H  and  A  his  wife  to  appear  befoie 
me,  at  '     on  the  day  of  next,  to  shew  cause 

why  the  said  A  C  oUght  not  to  have  execution  of  the  dbbt  end  costs' 
aforesaid.    Given,  &c. 

|C7*  An  action  of  debt*  at  common  laiJr,  will  Se  to  revive  r  judg* 
mem,  as  well  as  a  scire  facioBy  it  will  generally  be  more  easy  foi*  tiM 
magistrate  to  issue  a  common  warrant*  for  the  amount  df  the  origimal 
judgment,  and  costs,  taking  care  "to  insert  the  flames  of  the  new  paj^« 
ties,  plaintiffs^  and  defendants. 

|C7*  Fgr  forms  of  executions^  see  titles  Exbcutiox  and  W^a- 

KANT. 
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THE  congress  of  the  United  States  having  passed  a  law  for  the 
regulation  of  seamen,  we  must  refer  to  the  Jififiendix  (No.  2.)  of  this 
work,  where  the  subject  will  be  treated  of  under  ^  the  duiies  ^aju^ 
tice  of  the  /ieace  armng  under  the  kLV>9  of  the  United  States" 

If  the  keeper  of  a  tavern  sell  any  liquor  to  a  sailor  in  actual  pay,  on 
credits  be  shall  not  be  entitled  to  recover  the  price  thereof;  and  in  any 
warrant,  &c.  brought  for  the  same,  it  shall  be  dismissed,  and  tbe  de« 
fendant  recover  double  costs.     1  Rev.  Code,  p.  204,  sect.  1 1. 

For  the  above  offence  of  entertaining  any  sailor  without  consent  ef 
his  captain,  the  ordinary  keeper  forfeits  two  dollars  to  the  captain  for 
every  offence.    Itid.  sect.  12. 

The  master-of  any  vessel  putting  on  shore  any  disabled  seaman  or 
servant,  before  his  contract  for  service  is  expired,  without  providing 
for  his  maintenance  and  cure,  forfeits  sixty  dollars  to  the  overseers  d[ 
the  poor  of  the  county,  recoverable  by  action  of  debt  or  information, 
and  moreover,  shall  be  liable  to  their  action  for  all  expences  incurred 
in  the  maintenance  and  cure  of  such  person,  and  shall  be  ruled  to  give 
special  bail,  on  the  overseers  making  affidavit  of  the  cause  of  action. 
!  Rev.  Codcy  p,  205,  sect.  7. 

y:7»  By  an  act  passed  at  the  session  of  1800  (see  1  Re-v.  Code^  ch. 
284,  p.  413 ;  and  tit.  PsNiTENTiivitT,  of  this  work,  ch.  v.)  in  conse- 
quence of  the  surrender  of  Jonathan  Robbins,  by  a  magistrate  of  Vir- 
ginia, to  be  tried  before  a  foreign  tribunal,  magistrates  in  the  seavport 
towns  had  refused  to  execute  the  law  of  congress  for  apprehending 
deserters  from  the  merchants'  service..  .  To  remedy  which  inconveni- 
encci  the  foUowing  act  passed  at  the  session  of  1 804.  See  2  Rev,  Code, 
ch.52,p.77.        ^  .  . 
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Stct.  1.  <<  If  any  seaman  or  raarineri  not  being  a  citizen  of  this  com- 
mon virealth,  or  of  any,  of  the  United  States,  woo  ^hall  have  signed  a 
contract  to  perform  a  voyage  on  board  any  merchant  ship  or  vessel 
(either  a  ship  or  vessel  of  the  United  States,  or  of  any  foreign  nation 
whatsoever)  shall  it  any  port  or  place  within  this  comnionwealth  de* 
sert,  or  shall  absent  himself  from  such  ship  or  vessel,  without  the  leavje 
of  the  master,  or  other  officer  commanding  in  the  absence  of  the  mas- 
ter, it  shill.be  lawful  for  any  justice  of  the  peace  of  any  county  or  cor- 
poration within  this  commonwealth,  upon  the  complaint  of  the  master 
of  such  ship  or^  vessel^  or  other  officer  commanding  in  the  absence 
of  the  master,  to  issue  his  warrant  to  apprehend  such  seaman  or  ma- 
riner, and  bring  him  before  such  justice ;  and  if  it  shall  appear  by  due 
proof,  that  such  seaman  or  mariner  has  sigpied  a  contract  as  aforesaid, 
and  that  the  voyage  agreed  for  is  not  finished,  altered,  or  the  contract 
other>vbe  dissolved,  and  that  the  seaman  or  mariner  has  deserted  the 
ship  or  vessel,  or  absented  himself  without  leave,  the  said  justice  shall 
conrimit  him  to  the  jail  of  his  county  or  corporation,  there  to  remain 
until  such  ship  or  vessel  shall  be  ready  to  proceed  on  her  Voyage,  or 
till  the  master,  or  other  officer  commandmg  in  the  absence  of  the  mas- 
ter, shall  require  his  discharge,  and  then  to  be  delivered  to  such  toas- 
ter, or  other  officer  commanding  in  the  absence  of  the  master,  he 
paying  all  the  cost  of  such  commitment.     3  Bev,  CodCy  p.  77. 

Sect.  2.  If  any  apprentice)  who  shall  have  been  regularly  bound  by 
deed  to  the  master  or  owner  of  any  ship  or  vessel  as  aforesaid,  for  any 
term  of  years,  for  the  purpose  of  being  taught  the  art,  trade,  or  mys- 
tery of  a  seaman  or  mariner,  shall  at  any  port  or  place  within  this  com- 
monwealth desert,  or  absent  himself  from  the  ship  or  vessel,  on  board 
of  which  he  hath  been  placed  by  his  said  master,  without  the  leave  of 
themaster  of  such  ship  or  vessel,  ^  other  officer  commanding  in  the 
absence  of  the  master,  it  shall  be  limful  for  any  justice  of  the  peace  of 
Wf  county  or  corporation  within  this  commonwealth,  upon  the  com- 
plaint of  the  master,  or  other  officer  commanding  in  the  absence  of  the 
master,  to  cause  such  apprentice  to  be  apprehended,  and  dealt  with  in 
the  same  manner  herein  before  stated,  if  such  justice  shall  be  satisfied, 
by  due  proof,  that  such  apprentice  hath  been  regularly  bound  by  deed 
to  the  master  or  owner  of  such  ship  or  vessel,  and  that  the  said  deed  is 
then  in  full  force.     Ibid.  77, 78. 

Sect.  3.  Provided  always,  That  if  any  seamani  mariner  or  appren- 
tice, shall  offer  sufficient  proof  to  satisfy  the  justice  of  the  peace  before 
whom  he  may  be  brought,  that  he  hath  been  cruelly  or  improperly 
treated  while  oii  board  any  ship  or  vessel,  by  the  master  thereof,  or 
that  he  hath  good  cause  to  apprehend  danger  to  his  person  from  the 
master,  should  he  be  compelled  to  remain  on  board  such  ship  or  ves- 
sel, it  shall  be  layrful  for  the  Justice  to  discharge  such  seaman,  mari- 
ner, or  apprentice,  from  all  further  confinement  on  account  of  such 
desertion  or  absenqe.    Ibid.  78. 
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(A)  fVdrrant  against  a  tavern-keeper  for  seiling  liquor  to  - 
a  sailor  on  credit j  or  entertaining  him  without  leave. 

to  wit. 
Whereas  complaint  hath  this  day  been  made  to  mej  J  Pt  a  justice  of 
the  peace  of  the  county  (^  corporation)  aforesud^  hy  A  I9  that  B  O9 
the  keeper  of  en  ordinary  or  tavern)  of  the  same  place^  djd»  on  the 
day  of  past)  and  at  divers  other  diays  and  times  be* 

tween  that  day  and  the  date  hereof^  sell  to  C  S,  a  sailor  in  actual  pay, 
belonging  to  the  ship  now  lying  at  the  port  of  a  quan- 

tity of  liquor  on  credit,  to  wit,  pints  of  rum,  .  ,      quarts  of  beer» 

&c.  (or  did  harbour  and  entertain^  and  sell  a  quantity  of  Bquor  to  the  9cud 
C  Sf  without  the  licence  of  C  D^the  cafitain  of  t^  vessel  to  which  the  mdd 
C  S  belongs)  contrary  to  the  act  ot  the  general  assembly  in  that  case 
made  and  provided.  These  are  therefore. to  require  you  to  summon 
the  said  B  O  to^appear  before  me^  or  some  other  justice  of  the  peace 
for  the  county  (or  corporation)  of  aforesaid,  to  answer  the  said 

charge.    Given,  &c» 

To  constable. 

Judgment. 

On  hearing  the  within  complaint,  it  fully  appearin|;  to  me  that  the 
within  B  O  is  guilty  of  the  charge  therein  specified,  judgment  is  grant* 
ed  against  him  for  two  dollars,  besides  costs. 
Costs  cents. 

10*  For  Execution,  see  title\VARRA»Ts.  ^ 

{B)    JVarrant  to  a pprehendn  seaman^  deserting  from  a 

vessel. 
to  wit. 
Whereas  A  C,  commander  of  {describe  the  vessel  by  her 

kind  and  ndmcy  as  the  shift  or  slooft  bCc.)  of  hath  this 

day  made  complaint  to  me,  J'P,  a  justice  of  the  peace  for  the.  couniy 
{or  corporation)  aforesaid,  that  B  ^  who  had  signed  a  contract  to  jxr- 
form  a  voyage  in  the  said  {ship  or  sloop  isfc^  as  the  case 

may  be)  hatli  deserted  from  the  said  ship  8tc.  (or  hath  absented 

himself  Jrom  the  saids/iip  ere.)  without  the  leave  of  the  said  A  C 

These  are  therefore  to  require  you  to  apprehend  the  said  B  S,  and  to 
bring  him  before  mfe,  or  some  other  justice  of  the  peace  of  the  county 
(or  corporation)  aforesaid,  to  answer  the  said  complaint,  and  further 
to  be  dealt  with  according  to  law.  Given  under  iiiy  hand  and  seal,  &c. 
To  constable. 

(C)  Commitmejit. 

To  the  keeper  of  the  jail  of 
Whereas  B  S,  a  seaman,  belonging  to  the  ship      ^         of 
vhcreof  A  C  is  captain,  hath  tjus  day  been  brought  before  me  bj  mf 
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iv«rrant^  on  a  charge  of  havinf^^  deserted  from  the  aaid  ship,  being 
under  a  written  contract  to  perform  a  voyage  in  the  itome,  from 
to  ;  and  it  appearing  to  me,  by  due  proof,  that  the  said  B  S  hath 

signed  such  contract  as  aforesaid,  and  that  the  voyage  agreed  for  is 
|iot  finished,  altered,  or  contract  otherwise  dissolved^  and  that  the  said 
B  S  hath  deserted  the  said  ship  (or  abaetued  himself  without 

leave  9/ the  scddji  C,  a«  the  case  may  be,)  These  are  therefore  to  re- 
quire you  to  receive  into  your  \^\\  and  custody  the  body  of  the  said 
B  S,  and  him  therein  safely  keep,  until  he  be  thence  ^scharged  by 
due  course  of  law.    Given  under  my  hand  and  seal,  &c. 

{D)  fFarrunt  of  discharge. 

To  the  keeper  of  the  jwl  of 

Whereas  A  C,  commander  of  the  ship  &c.  now  ready  to 

proceed  on  her  voyage,  hath  required  the  discharge  of  B  S,  a  seaman, 
belonging  to  the  said  ship,  and  lately  committed  to  your  custody  for 
desertion.  These  are  therefore  to  require  you  to  discharge  from 
your  jail  and  custody  the  said  B  S,  and  deliver  him  to  the  said  AC, 
if  he  be  detained  in  your  custody  for  ni^  other  cause  than  the  desertion 
aforesaid.  And  for  so  doing,  this  shall  be  your  i^ullicient  warrant. 
Given  under  my  hand  and  seal.  Sec. 

H7»  The  proceedings  against  an  afifirentice  for  desertion,  or  ab- 
senting himself  without  leave^  are  the  same  as  in  case  of  a  seaman 
or  mariner ;  only  taking  care  to  describe  him  as  an  afifirentice^  regw 
larly  bound  by  deedj  &c. 

(E)  PTarrant  to  discharge  a  seamen^  mariner ,  or  appren- 
tice, for  cruel  treatment  by  the  master. 

to  wit. 
'  Whereas  B  S,  a  seaman  (or  apfirentice^  as  the  case  may  be)  belong- 
ing to  the  ship  of  hath  been  brought  before  me,  on  a 
charge  of  having  deserted  from  the  said  ship  (or  0/ having  absented  him* 
self  trithout  leave  (f^he  master  of  the  said  shifi^  as  the  case  may  be)  and 
the  said  B  S  having  now  befor^me  produced  satisfactory  proof,  that 
he  hath  been,  cruelly  treated  while  on  board  the  said  ships  by  the 
master  thereof  (or  that  he  hath  good  cause  to  afifirehend  danger  to  his 
fierson^  from  the  master^  should  he  be  comfielled  to  remain  on  board  the 
said  ship,  as  the  case  may  be.)  These  are  therefore,  to  discharge  the  said 
B  S  from  all  further  confinement,  on  account  of  the  said  charge  of  de- 
sertion {or  absence^  as  the  case  may  be.)  Witness  my  hand  and  seal,  at 
this                day  of  in  the  year 
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THE  importance  of  this  subject,  as  well  from  the  frequent  appli- 
cations made  to  magistrates  to  grant  those  warrants,  as  from  the  great 
caution  neoessary  to  be  observed  in, the  use  of  themi  will  juatilj  mj 
giving  them  a  separate  title.     Under  which  I  shall  shew, 

L  In  what  manner  they  shall  be  granted.  IL  How  they 
should  be  executed.  IIL  Proceedings  after  the  return. 
IF.  Form  of  a  search  warrant. 

I.    IN  WHAT  MANNER  THEY  SHALL  BE  GRANTED. 

The  power  of  granting  search  warrants  seems  now  to  be  universally 
admitted,  although  so  great  an  authority  as  lord  Coke  once  denied  their 
legality.     See  4  Jmt.  ch.  31,  p.  176. 

Lord  Hale»  in  his  pleas  of  the  crown  (vol.  it.  p.  1 50.)  after  contro- 
verting the  opinion  of  lord  Coke,  as  to  the  power  of  magistrates  in 
granting  those  warrants,  lays  down  the  following  rules  respecting  the 
use  of  them. 

I .  They  are  not  to  be  granted  without  oath  made  before  the  jusdce 
of  a  felony  committed,  and  that  the  party  complaining  hath  probable 
cause  to  suspect  they  are  in  such  a  house  or  place,  and  doth  shew  his 
reasons  of  such  suspicions.     2  Hale  1 50« 

And  therefore,  a  general  warrant  to  search  in  all  suspected  places  is 
not  good,  but  only  to  search  in  such  particular  places,  where  the  party 
assigns  before  the  justice  his  suspicion  and  the  probable  cause  thereoff 
for  these  warrants  are  judicial  acts,  and  must  be  granted  upon  the  exa- 
mination of  the  fact.     Ihid. 

3.  It  is  fit  that  such  warrants  to  search  do  express^  that  search  be 
made  in  the  day  time,  and  though  they  may  not  be  unlawful  without 
such  restriction,  yet  they  ai  e  very  inconvenient  without  it,  for  many 
times,  under  pretence  of  searches  made  in  the  night,  robberies  and 
burglaries  have  been  committed,  and  at  best  it  creates  great  disturbance. 

ma. 

3.  They  ought  to  be  directed  to  constables  and  other  public  officers» 
whereof  the  law  takes  notice,  and  not  to  private  persons,  though  it  is 
fit  the  party  complaining  should  be  present  and  assutant)  because  he 
knows  his  goods.    Ibid. 

,    It  ought  to  command  that  the  goods  found,  together  with  the  party 
\\h  whooe  t^ustody  they  are  found,  be  brought  before  some  justice  of  the 
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^acei  to  the  end)  diat  upon  farther  ejcamination  of  the  fact,  the  gooda 
and  partf  in  whose  cintodf  they  are.  found,  may  be  disposed  as  to  law 
shall  appertain.    2  Bale  ISO. 

II.  HOW  THEY  SHOULS  BE  EXECUTED. 

1 .  Whetbet  the  stolen  gooda  are  in  the  suspected  house  or  not,  the 
officer  ^d  his  assistants  in  the  day  time  may  enteri  the  doors  being 
open,  to  make  search,  ,ai)d  it  is  justifiable  by  this  warrant.    Ibid,  151. 

2.  If  the  door  be  shut,  and  upon  demand  it  be  refused  to  be  opened 
by  them  within,  if  the  stolen  goods  be  in  the  house>  the  officer  may 
break  open  the  door.    Ibid, 

3.  If  the  goods  be  not  in  the  house,  yet  it  seems  the  officer  is  ex^ 
cused  that  breaks  open  the  door  to  ajsarch,  because  he  searched  by 
warrant,  and  could  not  know  whether  the  goods  were  there  till  search 
made :  but  it  seems  that  the  party  that  made  the  suggestion  is  punish- 
able m  such  case ;  for,  as  to  him,  the  breaking  the  door  is  in  the  event 
lawful  or  unlawful,  to  wit>  lawful  if  the  goods  are  there,  unlawful  if 
not  there.    Ibid. 

III.  PROCEEDINGS  AFTER  THE  RETURN. 

1 .  With  respect  to  the  goods  brought  before  the  magistrate,  if  it 
appears  they  are  not  stolen,  they  are  to  be  restored  to  the  possessor; 
if  it  appears  they  were  stolen,  they  are  to  be  delivered  to  the  proprie- 
tor, but  deposited  in  the  hands  of  the  sheriff  or  constable,  to  the  end 
the  party  robbed  may  proceed  by  indicting  and  convicting  the  offender, 
to  have  restitution  *    Ibid. 

2.  With  respect  to  the  party  that  had  the  custody  of  the  goods :  if 
they  were  not  stolen,  then  he  is  to  be  discharged ;  if  stolen,  but  not  by 
him,  but  by  another,  that  sold  or  delivered  them  to  him,  if  it  appear 
that  he  was  ignorant  that  they  were  stolen,  he  may  he  discharged  as 
an  ofiRender,  and  bound  over  to  give  evidence  as  a  witness  against  him 
that  sold  them  ;  if  it  appears  that  he  was  knowing  they  were  stoltn,  it 
is  fit  to  bind  him  over  to  answer  the  felony,  for  tliefc  is  a  probable 
cause  of  suspicioh,  at  least  that  he  was  accessory  after.     Ibid,  152. 

The  foregdng  observations  of  lord  Hale  have  been  fully  recognized 
by  very  important  determinations,  made  since  he  wrote.  In  the  case 
of  John  Entick,  who,  witli  his  papers,  were  seized^  by  a  warrant  issued 
by  the  earl  of  Hallux,  as  secretary  of  state  ;  ^'  for  being  the  author, 
or  one  concerned  in  writing  the  Monitor.**  On  trespass,  the  jurors 
found  a  special  verdict;  and  lord  Camden,  in  delivering  the  resolution 
of  the  court,  observed,  ^tbat  a  warrant  to  sc'.ze  and  carry  away  papers 
in  the  case  of  a  seditious  libel  was  illegal  and  void.  He  said  thai  war- 
rants to  search  for  stolen  goods  had  crept  into  the  law  by  impercepti- 
ble practice,  that  it  is  the  only  case  of  the  kind  to  be  met  with,  and  that 
the  law  proceeds  in  it  with  great  caution.  For,  Ist,  There  must  be  a 
lull  charge,  upon  oath,  of  a  theft  committed." 

3d.  '^  The  owner  must  swear  that  the  goods  are  lodged  in  such  a 
place." 

*  Bat  the  writ  of  restituUon  is  now  fallen  into  disuse,  and,  instead  thereof, 
the  court  orders  them  to  be  restored  to  the  owner.    See  2  ^oMt^t  Cr,  L»  7Bd. 
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3d.  ^<  He  must  attend  at -the  ezecution  ofthe  warrant)  to  sheir  tliem 
to  the  officer,  who  must  see  that  they  answer  the  description. 

'<  And  lastly,  the  owner  must  abide  the  event  at  his  peril ;  for  if  the 
goods  are  not  found,  i^  is  a  trespasser,  and  the  officer,  being  an  innocent 
person,  will  be  always  a.  reaoyiand  convenient  witness  against  him." 
l\  State  TriaisS^]. 

Under  thh  head  we  must  not  omit  the  case  of  John  Wilkes,  Esq.  in 
which  the  doctrine  of  general  vfarrantB  was  fully  investigated.  On  a 
supposition  that  Mr.  Wilkes  was  author  of  No.  45,  of  a  periodical  pa- 
per, entitled  the  «  North  Briton ;"  lord  Halifax,  then  secretary  of 
8tate,issued  a  general  warrant  for  the  seiaure  of  Mr.  Wilkes's  papers. 
This  warrant  was  executed  by  a  constable  and  four  c^  the  king's  mes* 
sengerfi,  attended  by  Mr.  Wood,  private  secretary  to  lord  Egremont. 

Mr.  Wilkes  brought  an  action  of  trespass  against  Mr.  Wood,  wbo> 
it  was  proved  on  the  trial,  barely  superintended  the  execution  of  the 
warrant.  And  the  question  was,  whether  those  general  warrants, 
though  supported  by  precedents  ever  since  the  revoltition,  were  Ugal; 
and  if  they  should  be  conttdered  illegal^  whether  an  action  would  lie 
against  Mr.  Wood.  The  chief  justice  Pratt,  before  whom  the  cause 
was  tried,  told  the  jury,  that  if  they  viewed  Mr*  Wood  9A party  in  the 
affair,  they  must  find  a  verdict  against  him  ;  provided  they  should  c<»n- 
ceive  the  warrant  illegal ;  which  he  himself  strongly  enforced.  The 
jury,  after  retiring  about  half  an  hour,  returned  a  verdict  for  one  ttot- 
9and  fiotmda  darnagea.  See  the  case  at  large,  with  the  whole  of  the 
evidence,  prefixed  19  Loffi*8  Reporta* 

IV.    FORM  OF  A  SEARCH  WARRANT. 

county,  to  wit. 
Whereas  I  have  received  information,  upon  oath,  fix>m  A  J,  that  tlie 
following  property,  to  wit  (here  describe  the  kind)  has,  witliin 
days  last  past,  been  feloniously  taken,  stolen,  and  carried  away,  out  of 
the  possession  of  the  said  A  J,  in  the  county  aforesaid,  and  that  the 
said  A  J  hath  probable  cause  to  suspect,  and  doth  suspect»  that  the  sud 
are  concealed  in  {mention  thefUace  in  wMch  the  party  •u^iects 
the  firo/ierty  is  concealed)  of  A  O,  of  the  said  county,  labourer.  Theae 
are  therefore,  in  the  name  of  the  commonwealth,  to  authorise  and  re- 
quire you,  witli  necessary  and  proper  assistants,  to  enter,  in  the  day 
time,  mto  the  (Jtlace  sus/iected)  of  the  said  A  O,  and  there  diligently  to 
aearch  for  the  said  and  if  the  said  .  or  any  part  thereof, 

shall  be  found  upon  such  search,  that  you  bring  the  same,  and  also  the 
body  of  the  said  A  O,  before  me,  or  some  other  justice  of  the  peace  for 
this  county,  to  be  disposed  of  and  dealt  with  according  to  law.  Given 
under  my  hand  and  seal,  &c. 

J  P. 
To  .  constable. 

Self  dkfemce*    See  Homicids« 
Self  murder.    See  Homicide. 
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PERSONS  contetnplated  by  the  act  of  the  general  assembly,  undc,if 
the  denotnination  of  servanfs,  are  neither  slarveiy  hirelinp^a  wnq  are 
oitizens  of  this  commonwealth^  or  corruicta  ;  the  importation  of  which 
last,  indeed,  is  expressly  prohibited  by  law :  but  they  are  such  as  were 
foiinerly  denominated  indented  servants^  concerning  whom,  and  row- 
victs^  many  laws" have  been  enacted,  which  have  now  become  obsolete. 
See  Hen,  Stat,  at  Lar^ey  vol.  i,  ii,  &c.     Index^  tit.  Servants. 

As  all  the  acts  concerning  servants,  are  now  reduced  into  one,  it  will 
be  suMcient,  under  this  title,  barely  to  refer  to  the  law,  and  to  give  such 
an  abstract  of  the  several  sections,  as  will  enable  the  magistrate  to  ap- 
ply the  precedents  to  their  proper  places. 

Sec  Virginia  Law?^   I  Bev,  Code,  ch.  132,  p.  247. 

Sect.  1.  All  white  persons,  not  being  citizens  of  any  of  ihe^Vionfe- 
derated  states  of  America,  who  shall  come  into  this  commonwesjtth, 
under  contract,  to  serve  another  in  any  trade  or  occupation,  shall  be 
compellable  to  perform  such  contract,  specifically,  during  xKt  term 
thereof,  or  duiing  so  much  of  the  same  as  shail  not  exceed  seven 
years.  Infants,  under  the  age  of  fourteen  years,  brought  in  under  the 
lik.e  contract,  entered  into  with  the  consent  of  their  father  or  guardian, 
shall  serve  till  their  age  of  twenty -one  years  only,  or  for  such  shorter 
term  as  the  said  contract  shall  have  fixed. 

Sect..  2.  Prescribes  the  master's  duty,  in  fnmbhing  them  in  suffi- 
cient food,  clothing,  &c.  and  giving  them  a  full  suit  of  clothes  at  tli^  ^ 
expiration  of  their  service. 

Sect.  3.  The  contract  may  be  assigned,  by  consent  of  the  servant, 
in  presence  ef  a  justice  of  the  peace,  attesting  the  same  in  writing ;  and 
shall  pass  to  executors,  administrators,  and  legatees. 

Sect.  4.  For  disorderly  behaviour,  &c.  a  servant  may  be  corrected 
by  stripes,  by  order  of  a  justice ;  o^  refusing  to  work,  may  be  compelled 
thereto  in  like  manner,  and  to  serve  two  days  for  one  lost.  Expencvs 
for  bringing  home  a  runaway  servant  shall  be  compensated  by  further 
service,  by  order  of  court,  after  expiration  of  his  time,  or  security  to 
pay  within  six  months. 

Sect.  5.  A  master  failing  in  the  duties  prespribed  by  this  act,  or 
guilty  of  injunous  demeanor^to  his  servant,  is  liable  to  have  the  servant 
discharged  by  order  of  court. 

Sect.  6.  Contracts  between  master  and  sei'vant,  during  service,  are 
void. 

Sect.  7.  Complaints  of  servants  against  masters,  and  of  masters 
against  servants,  may  be  redressed  in  a  summary  way,  by  the  court  of 
the  county  wherein  the  servant,  &c,  resides. 
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Sect  8.  Servants  may  acquire  property;  If  sick  or  disabled,  alhall' 
not  be  put  away  by  their  master,  under  penalty  of  thirty  dollars,  re- 
coverable by  the  overseers  of  the  poor,  to  whose  action  the  master 
shall  be  also  liable. 

V  Sect.  9.  White  servants,  on  being  purchased  by  a  negro,  mulattoi 
or  Indian,  shall  become  free. 

Sect.  10.  Persons  dealing  with  a  servant,  without  consent  of  his 
•wner,  forfeits  four  times  thd  value  of  the  thing  bought,  &c.  recorer- 
able  by  action  on  the  case,  and  twenty  dollars,  recoverable  by  petition ; 
and  in  default  of  payment,  to  receive  thirty-nine  lashes. 

Sect.  11.  Where  free  persons  are^unishable  by  fine,  servants  are 
punishable  by  whipping,  at  the  rate  of  twenty  lashes  for  every  eight  dol- 
lars ;  but  shall  not  receive  more  than  forty  lashes  at  one  time. 

Sect.  12.  Servants,  when  free,  shall  have  their  freedom  recorded, 
and  a  certificate  thereof  from  the  clerk.  If  it  be  lost,  the  clerk  may 
renew  it.  Persons  entertaining  a  servant  without  a  certificate  shall 
pay  tlie  owner  a  dollar  a  day,  recoverable  by  action  of  debt  in  any  court. 
A  servant  making  use  of  a  forged  certificate  shall  stand  in  the  piUory 
two  hours  on  a  court  day,  and  make  reparation  for  loss  of  time,  and 
the  person  forging  shall  forfeit  thirty  dollars,  one  moiety  to  the  owner  - 
of  the  servant,  and  the  other  to  the  informer,  recoverable  in  any  court, 
and  on  failure  of  payment,  or  security  to  pay  within  six  months,  shall 
receive  thirty-nine  lashes. 

On  a  conviction  of  a  servant  for  hog-stealing,  the  master  ts  liable  to 
pay  eight  dollars,  to  be  recompenced  by  further  service.  1  Bev,  Code^ 
ch,  98,  sect.  3,  p.  177. 

ICT*  For  penalties  on  masters  of  vessels  for  carrying  servants  out 
of  the  state,  see  title  Slavss. 

{J)  Assignment  of  a  servants  indentures^  under  sect.  3. 

(After  the  master  makes  the  assignment,  which  may  be  in  the  usual 
form,  the  justice  may  make  the  following  attestation.) 

county,  to  wit. 

I,  J  P,  a  'justice  of  the  peace  for  the  county  aforesud,  do-herebf 
certify,  that  the  al^ve  assignment  was  made  in  my  presence,  and  in 
the  presence  of  the  within  named  A  S,  who  did  freely  consent  to  the 
jame. 

J  P. 
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The  wofd  ^leriff  is  derived  from  the  Saxons,  in  whose  langtittg^t 
it  signified  the  reeve  or  officer  ol  the  shire ;  so  called,  b^pausc  on  the 
division  of  England  into  counties  or  shires,  the  custody  whereol  was, 
connmitted  to  the  earl,  or  come^/the  business  devolved  on  the  snerifT  aa 
his  deputy  ;  whence  he  is  called,  in  Latin»  vicecomea,  1  Bl^Conu 
339. 

|C7*  Sheriffs  were  first  {Appointed,  in  Virginia,  in  the  jettf  1634 
(see  Hen.  Sfat.  at  Large^  vol.  i,  p.  323,  224.)  and  the  country  was  th^a 
divided  intb  counties  or  shires,  as  in  England.  (i&U  p.  224.)  Before 
t|iat  period,  marahaU  performed  the  office  of  sheriffs^  Ibid,  p.  176^ 
201,  220. 

Many  parts  of  the  duty  of  sheriiFs  having  beei^  already  noticed*  un^* 
dtr  the  several  heads  to  which  the  subject  properly  belongs,  1  ^haii 
confine  this  tiile  to  an  abstract  .of  the  act  of  as^mbly,  relating  to  tho 
appointment  and  duties  of  sheriffs,  and  such  points  of  useful  informa-» 
tion  arising  under  the  common  law,  as  it  is  essential  foreyery  »heri£r 
to  know. 

By  yirginia  Lawa  (l  Rev.  Codc^  ch.  80*  p.  120,  sect.  1-)  the  Courtfl 
of  each  county,  annually,  in  the  month  of  June  or  July,  shall  nomi* 
nate  three  pe^rsons  in  the  commission  of  the  peace,  to  the  governorj 
one  of  which  ^hali  be  commissioned  by  the  governor,  wuh  the  advice  \ 
of  council,  to  act  as  sheriff  in  such  county. 

Sect.  3.  Every  justice  failing  to  nominate  at  the  time  above  pre- 
acribed  forfeits  two  hundred  dollars. 

Sect.  3.  If  a  person  is  appointed  sheriff,  and  fails  within  two  monthi 
to  enter  into  sufficient  bonds,  th^  cterkof  the  court,  within  one  month 
thereafter,  shall  transmit  to  the  governer  a  certificate  of  such  failoKCf 
und  r  the  penalty  of  tiirce  hundred  dollar's. 

Sect.  4*  The  person  first  commissioned  failing  to  give  bond  in  two 
months,  or  first  nominated  failing  to  apply  for  a  commission  in  one 
month,  tbe  governor,  &c.  may  issue  a  commission  to  some  other  per- 
son nominated ;  and  if  the  person  thereafter  commissioned  or  nomi- 
nated shall  be.guilty  of  a  like  neglect^  the  governor  may  commission 
some  other  person  nominated. 

KIP  But  in  these  two  last  cases,  the  executive  may  suspend  issubg 
a  commission  to  some  other  in  the  nomination,  on  good  cauaetsAewnfg 
tAe  contrary.     See  ?  Rev.  Code^  ch.  97,  sect.  1,  p^  123. 

Sect  5.  If  a  sheriff  dies,  the  vaeancy  may  be  supplied  by  the  govern* 
Qr,  &C.  out  of  some  other  in  the  nomination* 

Sect.  6,  Every  sheriff,  commissioned  and  qualified  as  above^  shall 
continQe  in  office  for  one  y^ar,  and  may^  with  his  own  oonsent  and  ^ 
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approbation  of  the  executive,  be  continued  forawo^ycars,  andnolon^M 
gcr  ;•  uniess  from  some  accident  a  successor  shall  have  been  prevent- 
ed from  quaHfying,  in  which  case  the  ppeoeding  sheriff  shall  con- 
linui. 

Sect,  r.  When  bj  th«  death  of  any  sheriff,  it^pther  shall  be  appoint- 
ed at  any  other  time  tlienin  the  months  of  June  or  July,  the  govemoi* 
&c.  may  continue  such  successor  in  office*  nniil  the  court  held  in  the 
month  of  June  or  July,  next  after  his  two  ycai  s  continuance  therein, 
shall  expire. 

Sect.  8.  Every  person  aGccpting  the  commission  of  sheriff,  shall 
enter  into  bond  with  good  security  in  the  penalty  of  thirty  thousand  dol- 
lars, payable  to  the  governor  and  his  successors,  for  the  true  and  faith- 
ful cdleciing,  accounting  for,  and  paying  the  taxes  imposed  by  law 
in  his  county  ;  the  bond  is  to  be  taken,  acknowledged  in  open  court, 
and  recorde<l ;  au  attested  copy  is  to  l!e  transmitted  by  the  clerk  to  the 
auditor,  which  is  to  be  admitted  as  evidence  in  any  suit,  motion,  &c. 
thereon. 

Sect.  9.  Upon  the  refusal  to  act,  or  disability  of  any  sheriff,  the 
executive  may  appoint  a  collector,  who  shall,  as  to  the  collection  of 
taxes,  fully  represent  the  sheriff. 

|C7*  And  as  to  all  other  matters,  the  coroner  shall  act  during  the 
vacancy  of  the  office  pf  sheriff.     2  Rev.  Code^  p.  123,  sect.  2, 

Sect.  lO.  Every  person  accepting  the  commission  of  sheriff  shall 
likewise  eiiter  into  an oti>er  bond,  with  two-good  and  sy€&cient  securities 
at  the  least,  in  the  sum  of  with  a  condition  in  the  following 

form,  to  wit ; 

l*hc  condition  of  the  above  obligation  is  such,  that  whereas  the  above 
bound  A  B  is  constituted  and  appointed  sheriff  of  the  county  of 
by  a  eonvmission  from  the  governor,  under  the  seul  of  the  common- 
wealth, dated  the  "  day  of  last  past^  if  therefore  the 
f^id  A  B  shall  well  and  tmly  collect  all  levies,  and  account  for  and  p<«j 
the  same,  in  such  manner  as  is  by  law  directed,  and  also  all  finess  fon- 
feitures  and  amercements,  accruinp:  or  becoming  due  to  the  common" 
wealth  in  the  said  county,  and  ohall  duly  account  hr  and  pay  the  same 
to  the  treasurer  of  this  commonwealth  for  the  time  being,  for  the  use 
of  the  commonwealth,  in  like  manner  as  is  or  shall  be  directed  in  case 
of  public  taxes,  and  shall  in  all  other  things  truly  and  faithfully  exe^ 
cute' the  said  ofAce  of  sheriff,  during  hw  continuance  therem,  thea 
the  above  obligation  to  be  void,  otherwise  to  remain  in  full  force  vaA 
virtue. 

And  shall  also  enter  into  one  other  bond  before  such  court,  with  the 
like  securities,  in  the  sum  of  with  a  condition  in  the  following 

form,  to  wit: 

The  condition  of  the  above  obligation  is  such^that  wheveas  the  aboTe 
bound  A  B  is  constituted  ancj  appointed  sheriff  of  the  coimty  of 
by  commission  from  the  governor,  under  the  seal  of  the  common- 
wealth, dated  the  day  of  last  past,  if  therefore  the 
said  A  B  shall  well  and  truly  collect  and  receive  all  officers'  fees  and 

•  But  he  must  be  annually  recommeoded  and  commissioned^  and  ammaitf 
pive  boadi    See  4  ffen.  ^  Munf.  Hep.    The  Gommonvealth  v.   Fairfax 
othere. 
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dues  pjit  into  "his  hands  to  collect^  and  duly  account  for  and  pay  the 
aame  to  the  ofRcers  to  whom  such  fees  are  <iae  respectively,  at  such 
tttnesas  are^ prescribed  and  limrted  hy  law,  and  shall  well  and  truly 
«gcecute,  and  due  return  make,  of  all  process  and  precepts  to  him  di* 
sected,  and  pay  and  satisfy  all  sums  of  money  and  tobacco  by  him  re* 
ceived  by  viilueof  any  such  process,  to  tlie  person  or  persons  to  whom 
the  same  are  due,  his  or  hei*  executors,  administrators,  or  asaigns ;  and 
in  aH  other  things  shall  truly  and  faithfully  execute  and  perform  the 
said  office  of  sheriff,  during  the  time  of  his  continuance  therein,  then 
the  above  obhgation  to  be  voidj  otherwise  to  remain  in  full  ibrce  and 
virtue. 

Sect.  11.  Which  bonds  shall  be.  mad6  payable  to  the  governor  and 
his  successors,  and  entered  of  record  in  thecounty  court.  And  in  the 
name  of  the  governor,  or  his  successors,  any  party  injured  may  p»*o- 
«ecute  a  suit  on  the  last  mentioned  bond,  and  recover  damages  ;  and 
Which  bond  shall  not  l>ecome  void  upon  the  first  recovery,  ^or  judg- 
ment, against  the  plaintiff;  but  may  be  put  in  suit  at  any  time  by  any 
party  injui*ed.  Provided^  that  en  a  verdict  for  the  defendant,  he  shall 
recover  costs. 

Sect.  12*  No  person  to  act  as  deputy  sheriff  more  than^  two  years 
in  any  penod  of  four  years,  unless  he  satisfies  the  court  that  he  has 
collected  and  accounted  for  the  taxes  assigned  to  him^by  his  former 
principal. 

Sect.  13.  Every  sheriff,  deputy  sheriff,  or  collector,  receiving  any 
iaxesj  fees,  county  levies  or  poor  rates,  shall  deliver  to  the  person 
paying;  a  distinct  aocount,  and  also  a  receipt  for  the  same  ;  under 
the  penalty- offourtloUans,  recoverable  before  a  magistrate  ef  his  coun- 
ty ;  and  shall  also  be  liable  to  the  party  grieved,  for  receiving- more 
than  was  i-eally  due ;  to  be  recovered  by  action  on  the  case,  in  wliich 
the  plaintiff  shall  recover  foil  costs. 

Sect.  14/ Every  shenff,  or  his  deputy,  shall  execute  all  process, 
lei^ally  issued  and  directed,  within  his  county,  and  make  due  return, 
-under  pbnahy  of  twenty  dollars  tach  failure ;  one  moiety  to  the 
governor,  for  the  use  of  the  commonweahh,  the  other  to  the  party 
grieved ;  recoverable,  with  costs,  by  action  of  debt  or  information  in 
^ny  county  court.;  and  shall  be  liable  to  the  party  injured  for  damages 
at  common  law ;  and  -lor  every  false  return  the  sheriff  shall  forfeit 
sixty  dollars,  recoverai>le  and  to  be  divided  as  above. 

Sect.  15.  No  sheriff  shall  return  that  the  defendant  is  not>found, 
unless  he  hath  been  at  his  dwelling  house  or  pbce  of  abode,  and  not^ 
finding  him,  shall  have  left  there  an  attested  copy  of  the  writ ;  and^ 
where  the  defendant  is  a  known  inhabits^t  of  another  county,  the  she- 
riff shall  return  the  truth  of  the  case,  but  not  that  the  party  is  not 
found,  and  the  suit,  if  issued  from  a  county  court,  shall  abate. 

Sect.  1 6.  The  persons  who  may  not  be  arrested  may  be  seen  under 
title  AUREST. 

Sect.  17.  Bonds  taken  by  sheriffs,  other  than  to  himself^  and/ dis- 
chargeable upon  the  prisoner's  appearance  at  the  day  mentioned  in  the 
writ,  except  in  special  cases  directed  by  law,  shall  be  void. 

Sect.  I  a.  Sheriffs  shall  not  take  any  other  or  greater  fees  than  those 
directed  by  law ;  all  other  services  shall  be  done  ex  offich.. 
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Sect.  19«  Sfaeriife  shall  collect  all  taxes,  poor  rates,  9cc.  and  accoiiii^ 
for  them  as  dit^ected  by  law. 

Sect.  20.  No  sheiiflT,  &c.  shall  distrain  slaves  for  taxes,  kc.  if  other 
tafficient  distress  can  be  had,  nor  taV.e  unreasonble  distresses,  undev 
penalty  of  beinj^  liable  to  the  action  of  the  party  injjured,  grounded 
iqion  this  act,  in  which  the  ptaintiif  shall  recover  foil  costs. 

Sect.  2 1  •  Sheriffs  may  impress  guards  for  securing  criminals  in  jail, 
who  shall  be  paid  by  the  public  fifty  cents  each  man  fier  ^ay. 

Sect.  33.  The  delivery  of  prisoners  by  indenture,  between  the  old 
sheriff  and  ,thc  new,  or  the  entering  upon  record  in  the  county  court 
the  names  of  the  several  prisoners  and  causes  of  their  commrtment, 
delivered  over  to  the  new  sheriff,  shall  be  sufficient  to  discharge  the 
late  sheriff  from  all  suits  or  actions  for  any  escape  that  shall  luLppen 
afterwards. 

Sect.  33.  Sheriff's -commission  for  collecting  taxes,  &c.  and  aU  offi- 
cers' fees,  except  clerks  and  surveyors,  shall  be  five  per  centtan. 

Sect*  34  No  sheriff  shall  be  obliged  to  go  out  of  his  county  to  pay 
money  levied  by  execution,  or  to  give  notice  to  creditors,  at  whose  suit 
any  person  may  be  in  custody  of  such  sheriff. 

Sect  35.  The  high  sheriff  shall  have  the  same  remedy  and  judg- 
ment against  hisxleputy  and  securities,  for  failing  to  pay  money  re- 
ceived by  execution,  or  for  an  escape,  as  the  creditor  has  against  the 
high  sheriff. 

Sect.  26.  Deputy  sheriffs  are  to  endorse  on  process,  the  day  they 
served  iU  and  subscribe  their  name  as  well  as  their  principal's  to  the 
return,  under  the  penalty  of  the  same  forfeiture  as  for  a  false  return. 

Sect.  37.  The  high  sheriff  may  recover  judgment  acrainst  his  de* 
XHity«  &c.  for  fidling  to  pay  the  taxes  to  be  collected  by  him  to  the  high 
sheriff  or  the  treasurer*  and  five  fier  centum  interest,  and  Rvc /ier  cen^ 
turn  damages :  Provided^  that  no  execution  shall  issue  against  the  de- 
puty, kc.  for  the  five  per  centum  damages,  till  judgment  is  obtained 
against  the  principal. 

Sect  38.  The  securities  of  sheriffs  may  recover  judgment  and  have 
execution  against  the  lands  of  their  principals,  in  the  same  manner  as 
the  commonwealth  might. 

IC?^  Deputy  sheriffs  may  complete  the  collection  of  the  taxes  due 
at  the  lime  of  the  death  of  thtir  principals.  ( >  ^ev.  Codcj  p.  132,  sect. 
39.)  hxlended  to  fines,  officers'  fees,  &c.  (3  Hev  Codry  p.  133»  sect. 
3  )  And  high  sheriffs  and  deputies  I)olh  dying,  a  collector  may  be  ap- 
pointed by  the  court.  1  i?«/.  CWr,  p.  133,  sect.  30,  31.  2Bev,Codc, 
p.  12r>,  sect.  S. 

KT*  For  more  relating  toihe  duties  of  sheriffs,  Kee  1st  and  Cd  vols. 
Rev,  Code^  Index  tit.  Shebiffs  ;  all  the  laws  on  this  subject  being 
too  lenjrthy  for  insertion. 

Of  AxRBSTS,  or  executing  process,  see  title  Arrests. 
Qf  Bail,  see  title  Bail. 


{J)  Bail  bond,  to  the  sheriff. 

)f  &c«  an 
county  ol 

Googl( 


Know  all  men  by  these  presents,  that  we,  A  D,  of  &c.  and  B  S,  ot 
kc.  are  held  and  firmly  bound  to  J  S,  sheriff  of  the  county  of 
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IB  the  sum  of  of  kwfal  motmy  of  Virgfiida,  to  be  paid  to  the 

Mid  J  S»  or  his  certain  attorney,  hta'executorSf  admfnistratora,  or  a»- 
signs;  foi'  the  true  payment  whereof  we  bind  ourselTes,  our  heirs, 
executors,  and  administrators,  firmly  by  these  presents.  Sealed  with 
our  seals;  dated  this  day  of  in  the  year 

The  condition  of  the  above  obligation  is  such,  that  whereas  B  P  hath 
sued  out  of  the  court  of  a  writ  of  ca/Uaa  ad  teafiondtndumy 

against  the  body  of  the  above  bound  A  D^  hi  an  action  of 
which  writ  hath  been  duly  executed ;  now  if  the  said  A  D  do  appear 
before  on  the  {the  day  to  tuhich  the  writ  w  returnable) 

then  and  there  to  answer  the  said  action,  then  the  above  obligation  to 
be  void,  else  to  remain  in  full  force. 

(B)  Prison-bounds  bond^  to  the  sheriff. 

IkBQW  all  men  by  these  presents,  that  we,  A  D,  B  S,  and  C  S,  of 
are  held  and  firmly  bound  to  H  S,  sheriff  of  the  county 
of  and  his  successors  in  office,  in  the  full  and  just  sum  of  * 

to  be  paid  to  the  sai^  H  S,  his  successor  in  office,  his  or  their  certain 
^attorney,  executors,  administrators,  or  assigns;  for  the  true  payment 
whereof  we  bind  ourselves,  jointly  and  severally,  our  and  each  of  our 
heirs,  executors,  and  administrators,  firmly  by  these  presents.  Sealed 
with  our  seals,  and  dated  this  day  of  in  the  yc^ar 

The  condition  of  the  above  ob&gation  ts  such,  that  whereas  the  above 
bound  A  D  hath  been  taken  in  execiition  by  the  said  H  S,  by  virtue  of 
a  writ  ofcafiias  ad  Botisfaciendumj  issued  from  the  clerk's  office  of  the 
court  of  ,  to  the  shetlff  of  the  said  county  of  directed ; 

and  thereupon  the  said  AD  hath  taken  the  benefit  of  the  prison  rules, 
assigned  and  laid  out  by  the  said  county  of  .     Now  if  the  said 

A  D  shall  pot  depart,  or  go  out  of  the  rules  or  bounds  of  the  said  pri* 
son.t  then  the  above  obligation  to  be  v<Md>  otherwise  to  remain  in  full 
force* 

Signed,  sealed  and  delivered,  > 
in  the  presence  of  3 

fc:7*  This  bond  must  be  assigned  by  the  sheriff  to  the  creditor,  in 
the  evcnt^  of  the  escape  of  the  prisoner.  See  1  Rev.  Code^  ch.  79, 
sect.  2,  p.  119. 

Of  Escapes,  see  title  Jail  and  Jailor.  . 
Of  Executions* 

^CT*  For  the  form  o?  9i  forth'-coming  bond^  which  has  stood  the  test 
of  the  court  of  appeals,  see  3  Hen^  l^  Munf.  398. 

♦  The  Uw  tfaye  *«  a  rtatonable  penalty^  and  the  practice  has  been  to  take  the 
bcmd  in  a  penalty  duuble  the  amount  of  the  debt.  See  1  Rtn.  Code,  ch.  151, 
sect.  37,  p.  303. 

t  It  haSi  been  decided,  that  if  the  condition  of  a  prison-bounds  b^nd  contain 
any  extraneous  matter,  or  ^  beyond  the  tenor  of  the  act  of  assembly,  It  it  void. 
>  See  Sjme  v.  Griffin,  reported  in  4  Men.  i2f  Mvnf. 
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1.  Fieri /aciwt.,.. This  is  an  executioo  against  thc'g^oods  and  chattels 
of  a  man,  sis,  leases  for  ijcara,' or  moveable  goods,  &c.     Corny,  Dig. 

KXECUTIOK  :C,  4.) 

Goods  pawned  shall  not  be  taken  in  execution  for  the  debt  of  him 
who  pawned  them,  during  the  time  they  are  pawned.  Kitchen,  226. 
<:<mty.  Dig,  dt.  Execution  (C,  4.) 

Nor  goods  taken  and  in  custody  of  the  sheriff,  upon  a  former  exe- 
cution.   Corny.  Dit^.  ExBCUTiOK  (C,  4.)     Show.  1.73.     3  Mod.  236. 

Things  fixed  to  the  freehold  cannot  be  taken  m  execution ;  unless 
iixed  by  the  defendant  himself,  as  cpppers,  fats,  &c.  Corny.  Dig,  Exe- 
<:UTiOK  (C,  4.)  BtiU,  J^.r,  34.  \^tk.  ^77,  3  Jtk,  13,  16,  i  SaUt. 
368. 

Nothing  can  be  taken  in  execUtioo  that  cannot  be  sold  ;  as  deeds^ 
M^ritings,  &c.     Ca,Ttmfi,  Ilardw.  53. 

Bank  notes, '&c.  cannot  be  taken  in  execution,  because  they  partake 
«f  the  nature  of  chosea  en  action .     Ihid. 

Money  may  be  taken  in  execution,  if  in  fiossestion  of  the  drfrndant. 
1  Crunch.  117. 

But  money  made  by  the  sheriff  upon  a  Jicri  facias^  at  the  suit  of 
A,  but  not  paid  over  to  him,  cannot  be  levied  upon  by  njieri  fca'aa 
Against  A.  In  other  words,  the  sheriff  cannot  retain  the  money  of  a 
plaintiff,  made  on  an  execution,  on  the  ground  that  he  has  another 
-execution  agninat  the  same  plaintiff,  in  which  he  appeai-s  in  the  cha- 
raclcr  of  defendant.     Ibid,  * 

8o,  money  lent  to  a  sheriff  and  applied  to  his  own  use,  before  lie  re- 
•ccived  a  writ  of  ^m./t/rra*  against  the  leiKler,  i^  not  liable  to  satisfy 
«uch  execution.     2  Hrn  ts^  Muaf,  89 . 

But  if  a  plain  tiff  cannot  find  sufficient  effects  of  the  defendant  to  sa- 
tisfy his  judgment,  the  court  wili  erder  the  sheriff  to  retain,  for  the 
use  of  the  plaintiff,  money  which  he  iias  levied  in  another  action  at  the 
•suit  of  the  defendairt.  Doug.  '2$].  Armi^ead  v.  Philpot,  recognised 
in  Turner  V.  Kendall.     I  Cranc^u  1 17,  1:1 5. 

The  specific  goods  of  a  testator  in  the  hands  of  his  executor  cannot 
•be  taken  in  execution,  under  a  Judgment  ai^ainst  the  executor  in  his 
own' right ;  if  the  sheriff  have  i.oiice  that  the  goods  arc  not  the  proper 
goods  of  the  executoi*.     4  Term  litfi.  62 1 , 

But  if  an  cxccuuix  use  the  goods  of  her  testator  as  her  own,  and 
afier^wards  marry,  and  then  treat  them  as  the  goods  of  Jier  husband, 
^hc  shall  not  be  allowed  to  object  to  tlieir  being  taken*in  execution  for 
her  husband's  debt.     I  Bon.isf  PuiL  ;6  93. 

If  two  writs  of  ^  fa,  be  delivered  to  the  sheriff  on  the  same  dsy,  apd 
he  executes  the  last  fii-st,  t'he  execution  \»  good,  but  he  is  liable  to  the 
plaintiff  in  the  fii-st.     i  Salk,  320.     1  Ld.  Haym.  251. 

And  the  sheriff,  or  officer,  is  boundto  endorse  on  the  execution 
the  day  of  the  mouth  and  year  whew  he  received  it.  1  Rev,  Code^ 
p.  297,  sect.  11. 

Where  two  wiks  o^  feri  facias,  against  the  same  defendant,  are  de- 
livered to  a  sheriff  on  different  days,  and  no  nUeia  actually  made  of  the 
defendant's  goods,  the  first  execution  must  have  the  priority,  even 
though  the  seizure  were  first  iiaade  under  the  ^cond  execution. 
4  Tcrfii  Fc/:.  729. 
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( I  Rev.  Codej  p.  30),  sect.  39.)  the  defendant  may  tender  fo  the  oflcef 
sufficient  personal  property  in  discharge  of  the  debt,  which  property 
&hall  be  proceeded  upon  in  the  same  manner  as  if  it  had  been  taken  on 
a  writ  oijteri  faciat* 

if  the  plaintiff  consent  to  discharge  one  of  several  defendants,  taken 
on  a  joint  ca.  m«  he  cannot  afterwards  retake  him,  or  uke  any  of  the 
others.     6  Term  Refi.  525. 

So,  where  the  defendant,  having  been  charged  in  execution  at  the 
suit  of  the  plaintiff,  was  discharged,  on  his  undertaking  to  pay  the 
debt  at  a  future  day ;  and  on  non-payment,  the  plaintiff  sued  out  a./Em 
facias  against  him ;  it  was  held  that  the  plaintiff  received  a  satisfiu:tioQ 
in  law,  by  having  hb  debtor  once  in  custody,  and  the^.  fa,  was  set 
aside,     7  Term.  Refi.  420, 

3.  IiiegU9,.,.An  elegit  is  a  judicial  writ,  first  given  by  the  statute  of 
W.  2.  ch.  18.  either  upon  a  recovery  for  debt  or  damage,  or  upon  a 
recognizance  in  any  court.  By  this  writ  the  sheriff  shall  deliver  to 
the  plaintiff  all  the  chattels  of  the  debtor  (exce/it  his  oxen  and  beasts  of 
the  fdoufrh)  and  the  half  of  his  lands^  and  this  must  be  done  by  inquest 
taken  by  the  slieriff,  for  the  valuation  of  the  goods  and  lands  ought  to 
be  first  found  by  the  inquisition  of  a  jury,  4  Refi,  47.  Comtf.^Dig: 
Execution  (C,  14.) 

|C7*  Sec  on  the  subject  of  elegit  generally,  2  Saund,  (by  Wms.) 
6d..a.  nptel.  * 

,  But  if  no  lands  be  returned,  the  sheriff  need  not  return  an  inquisi- 
tion.   4  Corny.  Dig.  (by  Hose)  130.     Stra.  874. 

An  inquisition  ought  to  find  the  lands  wiih  certainty  ;  for  to  find  no 
certain  estate  will  be  insufficient.    Corny,  Dig,  Execution  (C,  14.) 

After  the  inquisition  found,  tlte  sheriff  shall  deliver  the  moiety,  but 
the  jury  need  not  divide  if.     Cro.  Car,  3 19. 

So,  the  sheriff  ought  to  deliver  the  lands,  described  with  certainty  ; 
for  to  say  that  he  delivered  a  moiety  is  not  sufficient.     1  J^ent,  259. 

^CT*  See  the  form  of  a  retuiti  to  an  inquisition,  1  Rev*  Code^  p. 
296. 

The  lands  ought  to  be  described  by  bounds ;  but  it  seems  that  it 
need  not  by  tnetes.  Corny*  Dig,  ExxcurioN  (C,  1 4.)  Hutt.  16. 
1  BroHtml,  38.     Dal  26.     D(mg.  475. 

He  ought  to  deliver  a  moietf  only ;  for  if  he  delivers  more,  it  will 
be  void  for  the  whole.  (1  Sid.9\^  239.)  And  in  an  ejectment  upon  it, 
advanuge'  may  be  taken  of  this  nullity.  2  Saund.  (by  Wms.)  69.  a. 
note. 

The  sheriff  on  an  elegit  is  not  bound  to  deliver  a  moiety  of  each  par- 
ticular tenement,  but  only  certain  tenement^  and  fibrins,  making  in  va- 
lue a  moiety  of  the  whole.    Doug.  475. 

If  the  goods  are  sufficient  for  the  debt,  the  sheriff  ought  not  to  ex- 
tend  the  lands.     Corny,  Dig.  Executiok  (C,  14.)     2  Inst.  394. 

But  if  the  goods  are  not  sufficient,  he  ought  to  extend  a  moiety  of  alt 
the  lands  which  the  defendant  had  at  the  time  of  the  judgment.  (2  Intt.  ^ 
395.)  For  by  the  common  law,  the  lands  of  the  defendant  were  bound 
by  the  judgment.  {^Comy.  Dig.  Execution  (O,  1.)  Dyer  306.  U 
I  RoL  892.  \.  37.  1  Inst.  395 .)  And  the  act  of  aasembly  of  Vtrgmia 
.only  sayS)  that  no  writ  of  execution  shall  bind  the  pr^erty  of  the 
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^oodsi  but  from  the  time  of  the  ^eJivefy  to  the  sheriff,  &c.    See  1  E£v, 
Code,  p.  29y,  sect.  11.  -  *  '       v 

And  if  the  defendant  has  aliened  the  lands  after  judgment,  the  she* 
riff  ought  to  extend  a  moiety  in  the  hands  of  the  purchaser  as  well  as 
of  the  defendant.  (3  Inst.  396.)  Even  though  the  defendant  had  aliened 
them  bona  Jidc  before  execution  sued  out.  Corny,  Dig,  Executiov 
(D>  1.) 

And  the  judgment  has  relation  back  to  the  first  day  of  the  term  in 
which  it  was  rendered.    Ibid. 

The  sheriff,  imder  an  elegit^  may  either  extend  a  term  for  years, 
that  isi  may  deliver  a  moiety  thereof  to  the  plaintiff  or  connusee,  or 
sell  the  whole  termy  as  part  of  the  personal  estate,  to  the  plaintiff,  at  a 
gross  price  appraised  and  settled  by  the  jury.  2  Saund,  (by  Wms.) 
68.  e.  f.  note. 

Reversions  on  leases  for  lives  or  years  may  be  extended,  and  the 
plaintiff  shall  have  a  moiety  of  the  rent.  So,  rent  charges  may  be  ex- 
tended,  for  they  issue  out  of  land*     Ibid.  69.  note. 

If  two  have  judgment,  and  one  sues  out  an  dcgih  and  has  a  moietf  , 
and  afterwards  the  other  sues  an  elegii^  the  sheriff  shall  deliver  but  a 
moiety  of  the  residue.  Corny.  Dig.  Execution  (Cy  14.)  Cro.  £iiz. 
482. 

Yet)  if  both  judgments  are  of  the  same  term,  which  is  but  one  day 
in  law,  each  may  take  a  moiety  of  the  whole.  Corny.  Dig.  Execution 
(C,  1.4.)     Hardr.  27. 

If  the  tenant  l)e  joint  tenant,  or  tenant  in  common,  it  ought  to  be 
specially  mentioned  in  the  inquisition.  2  Saund,  (by  Wms.)  69.  a. 
note. 

4.  fVrUo  fif  fio89eMion...JVhe9e  writs  aie  the  usual  process  of  execu- 
tion afiter  a  recovery  in  ejectment;  in  wKich  the  sheriff  is  to  deliver 
full  [XMscssion  of  the  lands  and  tenements,  according  to  the  command 
of  the  writ ;  the  formalities  to  be  observed  in  which,  according  to  lord 
Coke,  are,  to  deliver  possession  of  laiuU  by  a  twig  and  clod  given  by 
the  sheriff  to  the  plaintiff  on  the  land  ;  where  there  are  hoiacB^  by  de- 
livery of  this  key  of  the  door  i  or  of  rente,  by  com  or  grass  growing  on 
the  land.     6  Refu  52. 

If  the  defendant  dies  before  execution,  it  may  be  done  against  hit 
heir  -,  for,  in  ejectment,  by  intendment,  the  ejector  is  a  disseizor. 
Corny.  Dig.  Execution  (A,  5  ) 

If  the  plaintiff,  in  ejectment,  declare  for  forty  acres^  and  recovers 
only  thirty,  the  sheriff  may  deliver  to  him  two  or  three  acres  in  the 
name  of  all,  without  setting  them  out  by  metes  and  bounds,  though 
the  plaintiff  recovered  only  a  part  of  what  he  supposed  in  the  possession 
of  the  tenant.     Ibid. 

If  on  judgment  for  five-eighths  of  a  cottage,  the  sheriff'  delivers 
'  possession  of  the  whole,  the  court  will  make  a  rule  on  the  sheriff  and 
lessor  of  the  plaintiff,  to  restore  possession  of  three-eighths  to  the 
tenant.     2  Corny.  Dig.  (by  Rose)  1 13.     3  Wila.  49. 

The  sheriff,  upon  a  habere/aciao  acidnam,  or  fioeaeedonem,  may  break 
open  a  house  to  deliver  seiap  or  possession  of  it  to  the  demandant,  or 
plaintiff.  {Corny.  Dig,  Execution  (A,  5.)  And  may,  and  ought  tOj 
remove  all  persons  in  the  house.    Ibid,  and  1  Leon.  145. 

68 


Digitized  by 


Google 


538  .  SHERIFFS. 

If  a  habere  fatia9  poasctdonem  be  executed,  and  before  the  retuisi 
APd  filing  the  defendant  re-tniera,  a  new  habere  Jaciaa  fKWfcedon^i^YiaXL 
issue.     Corny,  Dig,  Lxecvtion  (A,  5.) 

Until  poascssioR  comulctely  given*  and  the  officer  withdrawn,  the 
execution  is.not  complete ;  and  upon  distqrBancei  an  attachment  goes. 
fbid,  and  1  Salk,  32  h     I  Leon,  U5. 

5,  Heacues  ...Jt  sterns  to  be  generally  agreed,  that  no  action  will  lie 
ligalnsi  a  aherifip  for  a  rescue  on  mesne  process,  for  the  sheriff  cannot 
l^fways  be  presumed  to  have  the/^a«ff  comiiafua  about  him  ;  but  on  exe- 
cution, it  is  said«  by  gre^t  authorities,  that  the  sheriff  is  liable  for  a 
I'e^uc.     19  Fjw.  94.  pi.  4, 

ICr  For  pi-ocaedings  by  sheriffs  generally,  on  executions,  as  re- 
gulated by  the  laws  of  Vir^^inia,  see  1st  and  2d  vola.  Bev,  Codcy  Index% 
U(.  (Is^^cyTiONs  and  Sheriffs. 

An  underrsheriff  has  implicitly  power  to  execute  all  ordinary  offices 
of  the  hi{>  h-sheriff  himself.  But  where  the  words  of  the  writ  are,  thai 
$hp  aheriff  ahailgo  in  fda  (yum/ieracn^  then  the  Mnder-«beiiff  cannot  do 
it,     CVp. -fiA'2.  IQ.  Clay's  case.     Hob.  13. 

So,  writs  0{qd  quod  damnum  may  be  executed  by  the  deputy  sheriSI 
9  Waah,  126, 

The  highrsherifr  alone  is  liable  for  the  official  acts  of.  his  deputy, 
unless  in  those  cases  where  the  Uw  provides  a  special  remedy  againfit 
the  latter.     1  Wash.  159.     2  CaU.  273.     3  hen.  CT  Mutif  127. 

In  all  civil  ^uses,  as  in  closes  of  imprisonment  for  debt,  the  sheriff 
or  juilor  (at  the  election  of  the  party)  shall  be  answerable  for  escapes 
suffered  by  the  jailor  ;  but  if  the  jailor  suffef  a  felon  to  escape,  this, 
inasmuch  as  it  reacheth  to  life,  is  felony  only  in  the  jailor ;  but  the 
sheriff  may  be  indicted,  fined,  and  imprisoned.  1  Baicj  597,  See 
(Ki)/.  tit.  Ja;l  and  J41L011. 

Every  slieriff  is  a  pnncipal  conservatoi*  of  the  peace,  at  the  com* 
{Qon  (aw.     Havn  B.  2,  9.  8|  sect.  ^ 
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SLAVES. 


THE  inti^o^uction  of  slaverjr  atnong;  us,  dUrirtg  6Uf  subjection  Uk 
Che  government  of  Great  Britain,*  has  made  it  necessary  to  pass  many 
Severe  laws  for  the  regulation  and  restraint  of  that  spetiesi  whether 
we  consider  them  -as  meh  oi*  as  ftrofttrty.  And  though  very  early  in 
tevolUtion,  the  further  importation  of  slaves  was  prohibited)  and  by 
Sevei^al  successive  acts  of  tfie  I|i:gisl&ture^  the  Condition  of  those  among 
us  greatly  ameliorated^  yet  it  has  been  thought  prudent  to  Continue 
hiany  of  the  restraints  formerly  imposed,  as  ^ill  appear  by  perusing 
the  following  acts  of  assembly. 

By  Vtrgirdi  Laitfi  (l  Hexu  Codt^  ch.  iOS,  seCt.  1,  p.  1^6  )  no  persona 
shall  heticcforth  be  slaVeS  within  this  commonwealth,  exCept  Such  aS 
were  so  on  the  seventeenth  day  of  October,  in  the  year  1785»  and  the 
descendants  of  the  females  of  them. 

Sect.  H.  Slaves  hereafter  brought  itito  this  State^  ahd  continuing; 
iherein  a  year,  or  so  long  at  different  times  as  will  amount  to  a  year* 
shall  be  free.  [But  now  toHeiied,  attd  Vested  in  overseers  of  the  poor. 
2  R&v.  Code,  ch.  69,  sect.  1,  p.  95.] 

Sect.  3.  Persons  hereafter  importing  slaves,  contrary  to  this  aCt,  tot* 
feit  two  hundred  dollars  each ',  persons  buying  or  selling  such,  one 
hundred  dollars  each  ;  recoverable  by  action  of  debt  or  information,  in 
any  court  of  record)  otie  half  tb  the  itiformer,  the  other  to  the  comi* 
.  monwealth.  [Penalty  increased  to  foUr  hundred  dollars  in  each  casei^ 
iWcf.  p.  97,.  sect.  8.] 

Sect.  4.  This  prohibition  not  to  eittetid  to  any  person  retnoviiig  from 
ttny  of  the  United  States  into  this  state,  in  order  to  become  a  citizen 
thereof,  if  within  sixty  days  after  his  removal  he  shall  take  the  roHowing 
oath  before  some  jusdce  of  the  i^ace  of  this  commonwealth* 

^'  As  tfi  ttie  precipe  date  wheii  stares  ^rte  first  introduced  ihto  Vir^U,  hii* 
torians  differ.  *^verley,  one  of  the  early  historiuiB,  who  it  most-  agreeable 
In  style,  but  least  aocuraie  m  t>nmt  of  fvct  (see  Stat.  <n  Larfft  voh  i.  notes  to 
pages  513,  596.)  says  Htey  v^bfc  introdtieed  in  the  year  1630  (tee  Btt,  MUu  Virf. 
p.  51.  Buri^*  Hi4t.  Virf,  v^.  1,  p.  311.)  Smiih^  who  may  be  eontidered  the 
founder  of  the  colony,  and  was  the  first  histurian  of  Virginia  (whose  book«  now 
lying  before  me,  was  publlshrd  in  1634)  thiis  expresses  him8*;if«  in  speaking  or 
the  events  of  1619  (  "  About  the  laatof  A<igii«t  came  in  a  Dutch  man  of  ^oarre* 
that  sold  «t  twenty  I^egart  **  See  Smithes  Bitt,  Virg^  p.  136,  under  head  of 
••  A  ttloHm  Jhmi  Muster  y&hn  Foifi,** 

Nottvitlutaoding  the  laws  relating  to  slaves  are  now  so  itiimehMis,  they  a^d 
seat«ely  iviticed  in  our  atatote  book,  for  many  years  after  their  mtipduction  t  H 
eoUection  of  all  the  previous  laws  respectiaf  servants  and  slaves  iMjf  he  found 
Ik  the  revisal  of  1705»  ch.  49. 
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1)  A  Of  uo  swear,  iiiai  lay  removal  inio  inc  siaie  qi  v  irginia  was 
with  no  intent  of  evading  the  laws  for  preventing  the  further  inipona* 
tton  of  slaves,  nor  have  I  brought  with  me  any  slaves,  with  an  intention 
of  selling  them,  nor  have  any  of  the  slaves  which  I  have  brought  with 
me  been  imported  from  Africa,  or  any  of  the  West-India  islands,  since 
the  first  day  of  November,  one  thousand  seven  hundred  and  seventy- 
eight.    So  help  me  God. 

Not  to  extend  to  persons  claiming  slaves  by  descent,  marriage,  or 
devise ;  nor  to  any  citizens  of  this  commonwealth,  being  now  the  ac- 
tual owners  of  slaves  within  any  of  tiie  United  States,  and  removing  such 
hither;  nor  to  travellers  and  others  making  a  transient  stay,  and 
bringing  slaves  for  necessary  attendance,  and  carrying  them  outasrain. 
[But  the  exceptions  in  this  section  not  now  a  lowed.  See  2  Rev.  Codcj 
c.  69,  sect.  1,  p.  95.]» 

Sect.  5.  No  negro  or  mulatto  shall  be  a  witness,  except  in  pleas  of 
the  commonwealth  [for  or}  against  negroes  or  mulattoes,  or  in  civil 
pleas,  where  free  negroes  or  mulattoes  alone  shall  be  parties.  1  Rev. 
Coc/e,  p.  412,  sect.  4. 

Sect.  6.  No  slave  to  ^o  from  the  tenements  of  his  owner  without  a 
pass,  or  letter,  or  token,  by  which  it  may  appear  that  he  is  proceeding 
on  his  master's  business ;  under  pain  of  being  carried  before  a  justice, 
and  by  his  order  receiving  correction,  or  not,  at  the  discretion  of  such 
justice. 

Sect.  7.  A  slave  found  on  the  plantation  of  another^  without  lawful 
business,  may  receive  ten  lashes^  from  the  owner  or  overseer  of  such 
plantation.  -> 

Sect.  8.  Gun,  powder,  shot,  or  other  weapcn,  found  in  possession 
of  a  negro  or  mulatto,  may  be  seized  by  ahy  person,  and  on  proof  be- 
fore a  justice,  shall  be  forfeited  to  the  seizor ;  {J)  and  the  offender 
may  receive,  by  order  of  the  justice,  any  number  of  lashes,  not  exceed- 
ing thirty-nine. 

Sect.  9.  Not  to  extend  to  free  negroes  or  mulattoes,  being  house- 
keepers, who  may  keep  one  gun,  powder,  &c.  Nor  to  other  negroes, 
inhabitants  of  frontier  plantations,  who  may,  by  licence  (^B)  from  a 
justiqe,  keep  a  gun,  &c.  [But  no  negro  or  mulatto  can  Jiow  keep  a 
gun,  powder^  &c.  but  by  licence  from  ^  court.  See  2  Rev,  Code^  ch. 
83,  p.  108.] 

Sect.  10.  Every  person,  other  than  a  negro,  of  whose  grand-fathers 
or  grand-mothers,  any  one  is,  or  shall  have  been  a  negro,  although  all 
his  other  progenitors,  except  that  descended  from  the  negro,  shall 

•  The  act  passed  at  the  session  of  1805  (2  Bev.  Code,  ch.  69,  p.  95.)  which 
nibjected  slAves  to  forfeittire  brought  into  this  state,  under  tny  circomstMicet, 
WS8  io  far  amended,  tt  the  next  session,  as  not  to  extend  to  persons  leaving  this 
state,  wtth'sn  intention  of  returning,  or  to  persons  whose  lands  extend  across  the 
boundiry  Kne  of  ihe  state,  or  who  cultivate  lands  on  both  sides  the  boundary  line 
adjoining,  or  to  inhabitants  of  other  states  bringing  their  produee  to  market 
through  this  state. 

Several  efforu  have  since  been  made  to  restore  the  former  exceptions  to  the 
general  prohibition^  such  as  persons  removing  into  this  state  with  an  imentioo  to 
reside,  and  those  acquirin||ralave8  in  other  states,  by  marriage,  descent  or  devise. 
Bills  to  this  effect  have  twice  passed  the  house  of  delegates,  but  they  have  been 
lost  in  ihe  senate. 
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imve  been  vhite  peraont)  shall  be  deemed  a  mvdatto ;  and  so  every 
such  person,  who  shall  have  one-fourth  part  or  more  of  negro  bloody 
shall  in  like  manner  be  deemed  a  mulatto. 

Sect.  1 1 .  Riots,  routs,  unlawful  assemblies,  trespasses^  and  seditious 
speeches,  by  a  slave  or  slaves,  shall  be  punished  with  stripes,  at  the 
discretion  of  a  justice,  and  any  person  may  apprehend  them,  and  cany 
them  before  a  justice. 

Sect.  12.  Person  permitting  slaves  to  remain  on  his  plantation  four     '   v 
hours  at  a  time,  ^^thout  leave  from  their  master  or  overseer,  forfeits 
three  dollars  ;  permitting  more  than  hve  negroes  so  to  remain,  forfinta 
one  dollar  for  each  negro  over  that  number;  the  above  forfeitures  to 
the  use  of  the  informer,  recoverable  before  any  justice,  &c.  (C)  (D.) 

Sect.  13.  Ntitlo  extend  to  negroes  belonging  to  the  same  person, 
seated  on  dxfferent  plantations,  meeting  at  one  of  the  plantations,  with 
theirownet>s  leave ;  nor  their  meeting  at  any  public  mill,  not  being  in 
the  night,  nor  on  Sunday,  with  leave  of  their  owner ;  nor  any  other 
lawful  occaaiony  by  leave  of  their  owner ;  nor  attending  divine  service 
on  a  Siinday,  or  other  day  of  public  worship.  [See  acts  further  de- 
claring what  shall  be  deemed  unlawful  meetings  of  slaves.  2Rev» 
Code,  ch.  35,  p.  39.     Ibid.  ch.  47,  p.  74.] 

Sect.  14.  White  persons  free  negro,  mulatto,  or  Indian)  found  in 
company  witti  slaves  at  any  unlafwful  meeting,  or  harbouring,  or  en- 
tertaining such,  without  the  consent  of  the  owner,  forfeits  three  dol- 
lars, recoverable  with  costs,  before  a  justice  {E)  to  the  use  of  the  In- 
fofmer.  [Extended  to  ten  dollars,  for  harbouring,'  and  if  a  firee  negro, 
or  mulatto,  and  unable  to  pay,  may  be  whipped,  not  exceeding  thirty- 
nine  lashes.     1  JRev.Codey  p.  374,  sect.  2.] 

Sect.  15;  Every  justice  ^ipon  his  own  knowle<^;e,  or  infonaation, 
within  ten  days  afi^r  such  unlawful  meeting,  shall  issue  his  warrant  {£) 
to  apprehend  the  offenders,  &c.  Justice  failing,  forfeits  eight  dollars; 
sheriff,  or  other  officer,  Ming»  upon  knowledge  or  information  of 
such  meeting,  to  endeavour  to  suppress  it,  and  to  bring  the  offenders 
before  some  justic^,  forfeits  likewise  eight  dollars,  both  pefiallies  re- 
coverable by  action  of  debt  in  any  county  or  corporation  court ;  and 
every  vnder-sheriff,  sergeant,  or  constable,  who^  tfpon  knowledge  dr 
informiKion  of  such  meeting,  shall  foil  to  perform  his  duty  in  sup- 
pressing the  same,  and  apprehetiding  the  persons  so  assembled,  for- 
feits four  dollars  to  the  Infortner,  rece¥erable  vi4th  costs,  before  any 
justice  &c.  (i^)  • 

Sect.  16.  Persons  dealing  with  a  slave  for  any  commodity  whatso- 
ever, without  leave  of  his  owner,  forfeits  four  times  the  value  of  the 
article,  retoverable  by  action  on  the  case  in  any  court ;  also  the  further 
sum  oiF  twenty  dollars,  recbverable  by  summons  and  petition.  Set.  or 
receive  thirty -ntfie  lashes,  btit  shall  nevertheless  pay  the  costs  of  such 
petition.  [Additional  penalty  of  ten  dollars,  for  dealing  with  a  slave 
on  a  Sunday.  (I  Hev;  Code^  p.  432,  sect.  3.)  Also,  on  masters  of  ves- 
sels, for  suffering  slaves  to  come  onboard,  or  dealings  with  them,  with* 
out  leave.  1  JRev.  CodCy  p.  433,  sect  U  3  Rev,  Codey  ch.  60,  sect.  3^ 
p.  84.] 

Sect.  17.  Negro  or  mulatto,  lifting  his  hand  in  opposition  to  a  per»^ 
son  other  than  a  negro  or  mulatto,  shall  for  every  suchxsffence,  proved 
by  the  oath  of  the  party  before  a  justice,  receive  punishment,  not  ex- 
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ceeding  thirty  lashes;  except  where  9uch  negro  of  mul^ilo  was  wao^ 
tonly  assaulted)  and  lifted  his  hand  in  his  own  defence. 

Sect.  1 8.  Castration  of  a  slave  may  not  be  directedi  except  for  an  ' 
attempt  to  ravish  a  white  woman. 

Sect  <9*  Owner  not  barred  of  his  action,  where  his  slave  is  killed 
by  any  other  person,  or  dies,  through  the  negligence  of  a  surgeon  un« 
dertaking  the  dismembering  and  cure  of  a  slave  so  dismembered  by 
order  of  court. 

Sect  20.  Any  two  justices  may,  by  warrant  (G)  direct  the  sheriff 
of  the  county  to  take  sufRcient  force  and  fn^  in  search  of  two  or 
more  outlying  slaves,  and  to  apprehend  them  and  carry  them  to 
jail.* 

Sect.  21.  If  any  negro  or  other  slave  shall  consult,  advise,  or  con* 
spire  to  rebel,  or  make  insurrection,  or  shall  plot  or  conspire  the  mur-* 
der  of  any  person,  the  same  shall  be  felony  witlM>ut  benefit  of  clergy. 
[Lxtended  to  a  free  person  consfdring  wiih  a  slave.  See  1  Rcv\  Code^ 
jjf.  374,  sect.  1.1 

Sect.  22.  If  any  negro  or  otBer  slave  shall  prepare,  exhibit,  or  ad- 
minister any  medicine,  the  ofiender  shall  suffer  death,  without  benefit 
of  clergy. 

Sect.  23  But  if  it  appear  to  the  court,  that  such  medicine  was  not 
exhibited  with  an  ill  intent,  or  attenikd  with  ill  consequencesi  he  shali 
be  acquitted. 

Sect  24.  Nor  shall  the  prohibition  extend  to  a  negroe*s  adminis* 
lering  medicine  in  the  family  of  the  owner,  or  of  any  other,  witii  the 
mutual  consent  of  the  owner  and  the  person  employing  him. 

Sect.  25.  Owner  of  a  slave  licensing  him  to  g9  at  large,  aiid  trade  aa 
a  free  man,  forfeits  thirty  dollars,  recovertible  by  the  overseers  of  the 
poor,  by  action  of  debt  in  any  court ;  and  the  same  for  every  of- 
fence. 

Sect.  26.  Slaves  suQered  to  go  at  large,  and  hire  themselves outt 
may  be  apprehended  by  any  person,  and  carried  before  a  ju^iiice ;  and 
if  it  appears  to  him  that  the  slave  comes  within  the  meaning  of  this 
act,  be  shall  order  him  to  the  jail  of  the  county  (H)  there  to  remain 
till  the  next  court ;  who,  if  it  appear  to  them  that  the  slave  comes 
within  the  purview  of  this  act,  shall  order  the  sherifl  to  sell  him,  at 
the  next  court,  giving  twenty  days  notice  thereof,  at  the  court-house 
door.  [A  fine,  not  less  than  ten  nor  more  than  twenty  dollars,  may 
be  inflicted  by  a  magistrate,  or  he  may  commit  the  slave  to  jail ;  and 
the  court  may  impose  a  fine,  not  less  than  twenty  nor  more  than  fifty 
dollars;  or  order  the  slave  to  be  sold.  See  2  Bex\  Code,  ch.  119, 
p.  147.] 

Sect.  27.  Twenty«>five  per  cent,  on  such  sale  shall  be  applied  by  the 
court,  for  lessening  the  county  levy ;  the  balance  to  be  paid  by  the  she*  { 

riff  to  the  owner,  deducting  five  per  cent,  for  his  trouble,  and  the  ji 

jailor's  fees. 

Sect.  28.  Persons  stealing  or  selling  any  fre!e  person  for  a  slave, 

•  Formeily  out-lying  slaves  might  be  required,  by  proclamation  from  two  jus- 
tices, to  return  home,  and  oil  failure  might  be  kwfiUly  killed.  See  JLatf^  Virg. 
edit.  1796,  p.  261,  sect  21. 
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knowing  the  fenon  so  sold  to  be  free,  shftUsuffer  death)  vithout  bene- 
fit  of  clcrj^y.* 

Sect.  29.  Stealing  any  negro  or  mulatto  ont  of  the  possesnon  of  the 
owner,  or  overseer  of  such  slave  [or  elsewhere  found,  1  Rrv,  CodCf 
cb.  244,  p.  387.]  felony,  without  benefit  of  clergy .f 
^  Sect  30.  The  justices  of  every  cpunty  and  corporation  shall  be 
justices  of  Oyer  and  Terminer^  for  the  trial  of  8laveb4  which  trials 
shall  be  by  five  at  least,  without  juries,  upon  legal  evidence,  at  such 
dmes  as  the  sheriffs  or  other  ofiicers  shall  appoint,  being  not  less  than 
five  nor  more  than  ten  days  after  commitment  to  prison.  No  slave 
shall  be  condemned,  unless  all  the  justices  setting  shall  agree  in  opi^ . 
nion  that  the  prisoner  is  guilty,  after  allowing  Mm  coumtel  in  hia  defence^ 
whose /eey  amounting  io  Jive  dollars^  ahall  be  f laid  by  the  owner.     When    '  ^ 

.judgment  of  death  shall  be  passed,  thete  shall  be  thirty  days  at  least 
between  sentence  and  execution,  except  in  cases  of  conspiracy,  insur- 
rection, or  rebellion.  [But  if  the  called  Court  fail  to  meet  on  the  day, 
the  proceedings  and  trial  adjourned  to  the  next  court,  in  course.  1  Bev, 
Code^  ch,  264,  sect.  2,  p.  402.     See  Pknitkmtiary,  ch.  ii.] 

Sect.  31.  The  value  of  a  slave  condemned,  who  shall  suffer  accord- 
in^ly^S  or  die  before  execution,  to  be  ascertained  by  the  justices  triers» 
shall  be  paid  by  the  public  to  the  owner.  One  detained  in  slavery,  who 
baa  commenced  an  action  lo  recover  his  freedom)  shall  be  prosecuted 
as  a  free  roan. 

*  But  this  offence,  not  being  eniimerste^  in  the  penitentiary  law,  is  now  punish- 
able by  coniinementy  for  a  period  not  less  than  one  nor  more  than  ten  years* 
See  PsNiiaiiTiARVf  ch.  ii. 

t  By  act  of  1798  (1  Rt^.  Code,  ch.  244,  p.  ^)  the  offence  of  stealing  a  slave 
is  piinjs(>able  by  coiwnement  in  the  penitentiary,  not  less  tlian  three  nor  more 
than  eight  y«ars. 

f  The  first  act  ever  pasted  in  Virginia,  for  the  trial  of  slaves  committing  eapi* 
tal  Crimea,  was  in  1692,  uventy-ivMi  years  after  their  introduction  into  this  com. 
try.  This  4ct  directed,  tliat  sUves  guilty  of  crimes  punishable,  by  the  laws  of 
Ctrglarifi,  with  death,  or  loss  of  member,  should -foe  tried  by  a  court  of  Oyer  and 
Tef miner,  to  be  ounstituted  by  the  governor  for  each  special  occasion. 

The  same  It^^  provided  against  slaves  holding  pipperty  in  borseS)  eattle,  and 
bogs »  and  vested  all^uch  then  held  by  staves  intlie  overseers  of  the  poor,  if  the 
owner  of  the  slave  did  not  appropriate  them  to  his  own  use  by  a  certain  period. 
It  also  made  the  owner  of  a  plantation  or  quarter,  where  there  was  no  white 
overseer,  liable  for  all  the  depredations  committed  by  bis  slaves. 

From  the  ioipossibility  of  a  slave's  exercising  a  right  of  ownership  over  horses^ 
thus  expressly  declared  by  the  legislature,  baa  protMil>ly  arisen  the  geiterally  re* 
ceived  opiition*  thai  slaves  could  net  be  convicted  for  horsewstealing.  Another 
reason  may  be,  that  horse-stealing,  as  to  the  capital  punishment,  wan  declared 
by  acts  of  parliament  of  England  (1  Mdvi,  VL  c.  12.  2  and  3  £dw,  Vl  ch.  tio. 
37  Hen.  8.  c.  8.  31  Eliz.  e.  \%)  which  could  not  be  cohtempUted  as  affecting 
•laves.  It  was  not  until  the  year  1789,  that  horse-stealing  was  made  punishable 
with  death,  by  an  express  law  of  Vii^nia  (see  1  Re>o,  Code,  ch.47«  sect.  1,  p.  45.) 
though  it  had  been  uniformly  so  fJUnished,  under  the  above  acts  of  parliameit, 
the  substance  of  which  was  enacted  in  the  revisal  of  1793  (see  1  Re^  Code,  cb. 
101,  p.  179.)  Laws  of  Virginia  very  early  passed  against  recei^ere  of  stolen 
horses  j  and  against  slaves  and  others*  for  hog-stealing. 

J  Slaves  condemned  to  be  hanged  may  be  reprieved  by  the  executive,  to  be 
transported  out  of  the  United  States  On  t.^e  conviction  of  a  slave,  the  clerk  is 
to  transmit  a  copv  of  the  proceedings  and  the  whole  of  the  evidence  to  the  exe* 
cative.    li?«e.Codlr,  eh.388,p.4ai. 
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Sect.  32.  No  person^  having  iiHerest  in  a  slavey  shall  sit  upon  tha 
trial  of  such  slave 

Sect  33.  On  the  trial  of  a  slave*  the  court  may  take  for  evidence 
the  confession  of.  the  offender)  the  oath  of  one  or  more  credible  wit- 
nesses*  or  such  testimony  of  negroes  or  mulattoes,  bond  or  freOf  with 
pregnant  circumstancest  as  to  them  shall  seem  convincing. 

Sect.  34.  In  cases  within  the  beneEt  of  clergy,  negroes  or  mulattoes 
shall  not  have  judgment  of  death  ;  but  shall  be  burnt  in  the  handy  with 
MLch  other  carfioral  fiuniahmeiiti  as  the  court  shall  think  fit  to  inflict  $ 
except  the  party  had  once  had  the  benefit  of  this  act)  and  then  be  shall 
suffer  death. 

Sect.  35.  Negroes  or  mulattoes,  being  convicted  by  due  proof  of 
giving  false  testimony,  shall,  without  further  trial,  be  oniered  by  the 
court  to  have  one  ear  nailed  t(f  the  pillory,  and  there  to  stand  for  one 
hour,  and  the  ear  to  be  cut  off,  and  the  other  ear  in  like  manner ;  and 
shall  receive  thirty -nine  lashes,  or  such  other  punishment  as  the  couit 
shall  think  fit,  not  extending  to  life  qr  limb ;  and  at  every  trial  of  slaves 
for  capital  offences,  the  person  first  named  in  the  commission  then  sit- 
ting shall,  before  the  examination  of  any  negro  or  mulatto,  not  bdng^ 
a  chrUtiany  charge  such  evidence  to  declare  the  truth ;  which  char^g^ 
shaU  be  ui  the  words  following,  to  wit :    ^ 

You  are  brought  hither  as  a  witness,  and  by  the  direction  of  the  law 
I  am  to  tell  you,  before  you  give  your  evidence,  that  you  must  tell  the 
truth,  the  whole  truth,  and  nothing  but  the  truth ;  and  that  if  it  be 
found  hereafter  that  you  tell  a  lie,  and  give  false  testimony  in  this  mat- 
ter, you  must,  for  so  doing,  havd  both  your  ears  nailed  to  the  pillory, 
and  cut  off,  and  receive  thirty-nine  lashes  on  your  bare  back,  well  bud 
on,  at  the  common  whipping  post. 

Sect.  36.  Any  person  by  last  will  and  testament,  or  by  instrument 
in  writing,  under  hand  and  seal,  attested  and  proved  in  court,  by  two 
witnesses,  or  acknowledged  by  the  party,  may  emancipate  and  set  free 
his  slaves,  who  shall  thereby  enjoy  perfect  freedom.  [But  slaves  now 
emancipated,  forfeit  their,  right  to  freedom,  if  they  remain  twelvie 
months  in  Virginia  after  ti^  right  accrues.  2  Rev.  Codcj  ch.  69| 
sect.  10,  p.  97.] 

Sect.  37,  But  they  may  be  taken  in  execution  to  satisfy  any  debt 
due  by  the  person  emancipating,  before  such  emancipadon.  [See 
section  36.] 

hect  ^S.  All  slaves  so  se(  free,  and  in  the  judgment  of  the  court 
not  sound  in  mind  and  body,  being  above  the  age  of  forty«five  years, 
or  males  under  twenty-one,  or  females  under  eighteen,  shall  be  sup- 
ported by  the  person  so  liberating,  or  out  of  his  estate ;  and  u^xm  ne- 
glect or  refusal,  the  court  of  the  county,  or  corporation,  where  the 
neglect  shall  be,  shall,  upon  applicati<m,  order  the  sheriff  to  distrain, 
and  sell  so  much  of  the  person's  esUte  as  shall  be  suffident  for  thai 
purpose.    [See  section  36.] 

Sect.  39.  Persons  in  their  life  time,  or  executors  of  those  deceased, 
by  whom  any  slave  shall  be  emancipated,  shall  deliver  to  such  slave  a 
copy  of  the  instrument  of  emancipation,  attested  by  the  clerk  of  the 
court  of  the  county  or  corporation,  who  shall  be  paid  by  the  persoo 
emancipadng  eighty-three  cents.  Every  person  neglecting  to  gire 
such  copy,  forfeits  thirty  dollars,  recoverable  with  costs  in  any  court 
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'  <»r  record,  one  half  to  the  person  suing,  and  the  other  to  the  person 
^  liberated.     [See  section  36.] 

Sect.  40.  Any  justice  niay  commit  to  the  jail  of  his  county  (i)  afty 
^  emancipated  slave,  travelling  out  of  his  county  without  such  copy, 

''  there  to  i^main  till  such  copy  is  produced,  and  tKe  jailor's  fees  paid. 

''  '  JTSce  section  36.] 

Sect.  4 1 .  Slaves  so  ffl>erated,  and  jieglecting  to  paf  their  taxes  and 
^  levies,  may  i)e,  by  order  of  the  court»  hired  out  by  the  sheriff,  till  sudi 

'*  taxes  arc  paid.    [See  section  36.] 

^  Sect.  42.  Saving  to  all  persons,  Ice  other  thaii^  those  emancipating/ 

*  all  right,  kc.  to  such  slaves. 

Sect.  43.  All  negroes  and  niulattoes,  in  ^11  oburts  of  judicature 
'^  ivithin  this  commonwealth,  shall  be  held,  taken,  sfldd  adjuc^ed,  to  be 

personal  estate.    [But  not  to  be  sold  as  prriahable  estaie.    See  I  Rev. 
Codt,  ch.  170,  sect.  2,  p.  320,] 

Sect.  44.  A  widow  possessed  of  slaves,  as  of  the  dower  of  her  hus- 
band, and  removing,  or  voluntarily  permitting  them  to  be  carried  out 
of  this  commonwealth,  without  the  consent  of  him  or  her  in  reversion, 
^  forfeits  to  the  reversioner  all  soch  slavey  and  all  other  dpwer  of  her 

husband's  estate. 

Sect.  45.  The  same  law  of  the  husband  of  a  widow,  in  like  cases, 
who  forfeits  to  the  person  in  reveraioii during  the  husbaod^s  life,  [uow^ 
\  er  slaves,  and  those  held  for  lifCf  to  be  registered.     See  3  Rev,  Code^ 

p.  36,  77.] 

Sect  46.  A  slave  or  slaves,  descending  from  an  intestate,  where  an 
equafdiviaion  cannot  be  made  in  kind,  may,  by  direction  of  the  high 
court  of  chancery,  or  of  the  county  or  corporation  where  administra- 
tion was  granted,  be  sold,  and  distribution  of  the  money  be  made. 
Provided  that  ea(^  claimant  shall  be  summoned  to  shew  cause  against 
such  ;iale. 

Sect.  47.  No  gift  of  any  slave  shall  be  good,  unless  the  same  be 
made  by  will,  duly  proved  and  recorded,  or  by  deed  in  writing,  to  be 
proved  by  two  witnesses  at  least,  in  the  district  court,  or  court  of  the 
county  or  corporation,  where  one  of  the  parties  lives,  within  eight 
months  after  the  date  of  such  deed. 

Sect.  48.  This  act  shall  be  construed  to  extend  only  to  such  git\» 
where  the  donors  have,  notwithstanding  such  gifts,  remained  in  the 
possession,  and  not  to  gifts  of  such  slaves  as  have  at  any  time  come  into 
the  actual  possesaion  of,  and  have  remained  with  the  donee,  or  some 
person  claiming  under  such  donee. 

Sect.  4d.  This  act  is  not  to  alter  any  adjudication  heretofore  made, 
nor  to  affect  the  interest  of  any  bona  ^fide  purchaser,  for  a  valuable  con- 
sidevation,  or  creditor  of  the  donor,  betore  the  donee  hath  been  a^ 
least  three  years  in  possession  of  the  slaye  or  slaves,  under  such  gift» 
nor  in  any  manner  to  restrain  the  operation  of  the  act  of  limitation. 
[See  3  Hen,  tt  Munf.  127.] 

Sect.  50.  The  master  of  a  vessel,  carrying  out  of  this  state  a  ser- 
vant or  slave,  without  the  consent  of  the  owner,  forfeits  one  huni> 
dred  and  fifty  dollars  for  every  servant,  and  three  hundred  dollars  fbr 
eveiy  s|ave ;  one  mmety  to  the  commonwealth,  and  the  other  to  the 
ewner,  recoverable  by  action  of  dd>t  or  information  in  any  court ;  and» 
poreover,  shall  be  liable  to  the  suit  of  the  party  grieved,  at  common 
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lawi  for  damages.    [Additiooal  penalties.   1  Rev.  Codty  ch,  222,  sect. 
6,  r,  p.  374.     2  Reu,  Code^  ch.  60,  p.  84,] 

Sect.  5 1.  Id  any  action  ligunst  such  mastery  tmder  t^is  act,  he  may 
)>e  ruled  to  special  bail>  and  shall  not  be  allowed  to  plead  in  bar,  or  gife 
in  ^idepce  any  act  of  limiution. 

Act  of  1793,  I  Rev.  Code^  ch.  163,  p.  315. 

Sect  9*  All  free  negroes  and  mulaitoes,  residing  in  tovnuy  to  be  re- 
gistered and  numbered,  in  a  book  to  be  kept  by  the.  clerk ;  which  re^ 
gister  shaU  specify  fbe  age,  name,  colotir  and  stature,  by  whom  and 
in  what  court  emancipated,  or  .whether  born  free.  A  copy  of  the 
register,  signed  by  the  clerk  and  attested  by  one  aldermant  to  be  annu* 
ally  deUv^sred  to  the  neyro  or  mulatto,  by  the  clerks  at  a  fee  of  twenqr- 
five  cents.  [In  like  manner,  free  negroes  and  mulattoes  in  amnHeM 
fire  to  be  registered.    See  ^  R^'  Code^  ch.  U,  p.  1 1.]  " 

Sect.  3.  The  penalty  for  employing  a  negro  or  mulatto,  without 
auch  certified  copy,  is  five  dollars  for  each  offence,  recoverable  by  war* 
X^nt  before  a  ma^rate.  (I,  2.) 

Se^^  4.  If  any  negro  or  mulatto,  residhig  in  a  ttram^  neglect  to  pro* 
euro  such  certificate,  he  may  be  committed  to  jail  by  any  alderman  or 
fuagistratey  till  such  copy  is  produced  and  the  jaitor's  fees  paid.  (I»  3.} 

^cct.  5.  Free  negroes  and  mulattoes  are  not  to  go  at  large  in  eoun- 
fiegf  without  hating  tUeir  certificate  registered  in  the  clerk's  office 
Vhftrp  the3r  reside ;  and  a  certified  copy  by  the  clerk,  for  which  be 
«hall  receive  twenty -five  cents. 
^  Sect,  6.  Any  person  employing  a  negro  or  mulatto,  within  the  per- 
view  of  this  act,  forfidts  five  dollars,  recoverable  before  a  justice. 
(I,  2.) 

Sect.  7.  Such  certificates  to  be  renewed  every  three  years,  under  the 
naojie  regulations  as  prescribed  in  obtaining  the  first. 

Sect.  8.  A  negro  or  mulatto,  residing  in  a  county^  neglecting  to 
procure  auch  certificate,  to  be  dealt  with  as  directed  in  section  four, 
yith  respect  to  those  in  towns.  (I,  3,) 

Act  of  1793,  1  i?rv.  Code,  ch.  164,  p.  316. 

Sect.  1.  No  frep  negro  or  mulatto  shall  migrate  into  tbi&commoiK 
wealth,  and  such  as  do  come,  contrary  to  this  act,  may  be  apprehended 
by  any  citizen,  and  carried  before  a  justice  of  the  Qounty  where  he  is 
taken  ;'which  justice  is  authorised  to  examine,  send,  and  remove  every 
auch  out  of  tins  commonwealth,,  into  that  state  or  island  from  whence 
^e  came ;  and  for  this  purpose  thq  sheriff  or  other  officer,  and  otber 
persons,  may  be  employed  by  the  justice,  in  the  same  manner  aa  for 
the  removal  of  criminals  from  one  county  to  another  (Jf.)  And  ^very 
|i*ee  negro  or  mulatto,  imported  into  this  state  by  water,  shall  be  ex* 
ported  to  the  place  from  whence  he  came,  at  tl^  charge  of  the  import- 
et* ;  recoverable  on  motion,  in  ^e  name  of  the  commonwealth}  on  ten 
^ays  notice  in  any  court. 

Sect.  2.'  The  penalty  for  bringing  any  free  negro  o?  mulatto  into 
tills  commonwealth  is  one  hundred  pounds  each;,  one  half  to  the 
pommonwefilth,  and  the  other  to  the  informer,  recovcffaUe  i|)  any  courty 
f^nd  the  defendant  shall  be  ruled  to  give  special  ball. 

Sect,  3.  Not  to  extend  to  masters  of  vessels  bringing  a  free  negrp 
P|i  mvflatto  into  this  state^  empbye^  on  board  l^v^s^ly  whaah«ll.r 
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thereinth,  ^or  to  any  person  travelling  into  this  states  with  any  such 
free  negro  or  molatte  as  a  servant. 

Sect.  4.  If  any  ^ave  shall  be  brought  or  come  into  this  state  from 
Africa  or  the  West  India  islands^  directly  or  indii«ctly,  it  shall  be  the 
duty  of  a  justice  to  cause  such  slav^  to  be  apprehended  (AQ  itnniedi- 
ately,  and  transported  out  of  this  comaionwcalth,  and  the  expence  at-* 
tending  the  same  shall  be  paid  by  the  person  importing  such  slave^ 
recoverable  in  (he  name  of  the  justice  directing  such  slave  to  be  trans* 
ported)  by  warrant  (0)  before  a  single  magistrate.  [Amended  by  act 
of  1800^  I  Rtv,  Code^  ch.  283,  sect.  4,  p.  412,  413.)  and  the  executiv* 
authorised  to  remove  them] 

Act  of  1795,  1  Rei>.  Codey  ch.  189,  p.  346. 

Sect.  1.  A  person  conceiving  himself  or  herself  entitled  to  freedom^ 
and  detained  in  slavery,  may  make  application  to  a  magistrate  out  of 
courts  or  to  the  court  of  the  circuit,  county^  or  coq^onit^,  wliere  he  oi^ 
she  resides  i  if  the  complaint  be  made  to  a  magistrate^  he  shall  summon 
the  possessor  to  appear  before  him,  or  some  other  magistrate  of  tlie 
county  {jP)  to  answer  tl)e  complaint ;  and  shall  compel  him  to  give 
bond  with  security  (Q)  equal  at  least  to  the  value  df  the  complainant^ 
dmditioped  to  suffer  him  or  her  to  appealr  at  the  next  court  for  ilie 
circuit,  county,  or  corporation,  to  petition  the  court  for  l^ave  to  sue  in 
Jifrma  ftaufieria^  for  the  recovery  of  his  freedom  ;  and  if  the  possessor 
fails,  or  refuses  to  give  such  bond,  the  magistrate  shall  order  the  com^ 
ptainant  Into  the  Custody  of  the  officer  serving  the  warrant  (B)  there 
to  be  safely  kept,  at  the  expence  of  the  holder>  till  the  next  court» 
where  the  complainant  must  be  produced. 

Sect.  2.  When  a  petition  shall  be  offered  to  a  court,  it  must  state 
the' material  &cts,  which  being  proved  by  affidavit,  or  otherwise,  the 
court  sliall  asugn  counsel  to  the  petitioners  who  shall  prosecute  with« 
out  fi»e  ;  but  before  process  shall  issue,  the  counsel  shall  make  an  exact 
statement  of  the  circumstances,  with  his  opinion ;  and  unless  the  court 
shall  see  manifest  reason  to  deny  their  interference,  they  shall  order 
the  clerk  to  issue  pt*ocess  against  the  owner,  to  appear  and  answer  the 
complaint,  and  in  the  mean  time,  that  the  complainant  be  in  the  cus' 
tody  of  the  sheriff,  till  the  owner  shall  give  bond  and  security,  either 
in  court,  or  with  the  clerk,  to  have  the  complainant  forth-coming  to 
answer-  the  judgment  of  the  court;  in  which  case  the. complainant 
shall  be  returned  to  the  owner. 

Sect*  3.  A  person  aiding,  abetting,  or  maintaining  another  in  a  pro- 
secution for  freedom,  who  fails  to  establish  it,  forfeits  one  hundred 
dollars,  recoverable  by  action  of  debt  or  information ;  and  is  moreover 
Ils^le  in  an  action  on  the  case  for  damages. 

Sect-  4.  The  dower  of  a  widow  not  affected  by  her  husband^s  eman- 
cipating his  slaves  by  will ;  if  part  only  be  emancipated,  she  shall 
teke  her  dower  out  of  the  other  part,  if  equal  to  a  third  of  the  whole 
number.  In  all  such  cases  the  dower  Is  recoverable  by  bill  in  chan^ 
cerjr  against  the  eiCecutor,  and  the  third  of  the  slaves  to  be  determined 

S"    casting  lot;  ftrtn/idedf  that  if  the  personaJ.  estate  of  the  husband, 
er  payme!)t  of  his  debts,  be  sufficient  to  compensate  the  widow  for  . 
a  third  of  the  slaves,  the  executor  shall  pay  her  a  sum' equal  to  suc^ 
tliird  part  of  tlib  i;laves|  to  be  ascertained  by  persons  appointed  bjr'Vfaic^ 
Oourt'. 
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'  Sect.  5.  To  make,  forge,  or  counterfeit,  or  cause  it  to  be  dooe,  or 
^viilingly  to  act  or  assist  in  making,  forging^  or  counterfeiting  any 
vriting,  whereby  the  slave  or  servant  of  ano^ier,  without  the  consent 
of  the  owner,  shall  te  declared  to  be  emancipated,  or  sufiered  to  goat 
large,  and  pass  as  free,  sub)'  cts  the  offender  to  a  penaJty  of  two  hun- 
dred dollars,  and  one  year's  ioipnsonment,  without  bail  or  main-* 
prise. 

Act  of  1796,  1  Rev.  CodCy  ch.  206,  p.  364. 
Sect.  1.  This  law  authonsed  overseers  of  slaves,  wiihin  this  state, 
who  might  carry  them  out*  and  had  not  sold  or  hired  them  out,  to  bring 
them  lAck,  without  incurring  any  penalty  ;  firovided^  that  ii  should  not 
afi^ct  any  right  to  freedom  which  such  slave  mic;ht  acquire,  by  the 
laws  of  the  state  to  which  lie  liad  been  carried.  [But  see  act  of  1805 
(Z  Rev.  Codty  ch.  69,  p.  95,  amended  by  ch.  99,  of  2  Rev,  Cocfe,  p. 
135)  by  which  such  permission  would  not  now  be  given,  excepfunder 
aertain  circumalances.]  "^ 

Act  of  1797,  1  Rev.  Code,  ch.  2i2,p.  S74. 
Sect,  i .  Every  free  person,  advising  or  conspiring  with  a  slave,  t» 
tebel,  or  make  insurrection,  or  advising  or  assisting  a  slave  to  mur- 
der any  person,  shall  suffer  death.  [But  see  I'ENiTeNTiARr,  ch.  iL 
as  to  the  cIelscs  not  clergyable,  and  which  are  omiitcd  in  the  peniten* 
tiary  iaw.J 

Sect.  2.  All  free  persons,  convicted  before  a  magistrate,  of  liarbour- 
ing  or  entertainmg  a  slave,  without  consent  of  the  owner,  for&iu 
immediately  to  the  informer  ten  dollars  (6')  and  in  case  of  non-pay* 
ment,  to  be  required  by  the  magistrate  before  whom  brought,  to  give 
bond  and  security  (S  9)  lor  his  appearance  at  the  next  court  for  the 
county  or  corporation,  and  to  be  of  good  behaviour  in  the  mean  time, 
or  to  stand  committed  till  the  same  be  performed.  (T).  If  the  offender 
be  a  free  negro  or  mulatto,  and  be  unable  to  pay,  then  to  receive  not 
exceeding  thiity-nine  lashes,  at  the  discretion  of  tlie  magistrate. 

Sect.  3-  No  person,  a  member  of  an  abolition  society,  shall  be  a 
juror  in  the  tnal  of  a  suit  for  frcedcmi.  Every  sueh  suit  shall  be  tried 
at  the  next  quarterly  or  circuit  court,  succeeding  the  petition  or  suitt 
unless  the  evidence  could  not  so  soon  be  obtained. 

Sect.  4.  A  slave  escaping  after  condemnation,  and  before  execution, 
may,  on  being  retalCbn,  be  idendfied  by  a  court,  summoned  by  the 
sheriff,  in  the  same  manner  as  for  his  trial :  {U)  and  upon  such  iden- 
tity, may  carry  the  former  sentence  into  efibct,  by  ordering  the  exe- 
cution at  a  future  day. 

Sect.  5.  Any  free  negro  or  mulatto,  delivering  a  copy  of  hia  n^jittry 
of  freedom  to  a  slave,  shall  be  adjudged  a  felon. 

Sect.  6.  No  master  of  a  vessel  shall  transport,  or  attempt  to  tram- 
port  any  slave  out  of  this  states  until  he  shall  have  produced  him  before 
some  magistrate  of  a  county,  adjoining  the  river  where  his  vessel  liea» 
and  lodged  with  the  magistrate  a  description  of  the  name,  probable 
age,  and  alledged  place  of  birth  of  the  negro  or  mulatto,  and  a  decla- 
ration of  the  port  to  which  the  vessel  i»  bound ;  ^and  UtttH  he  shall  have 
produced  to  the  magistrate,  the  certificate  of  freedom.granted  the  aud 
negro  or  niulatto,  by  the  clerk  of  the  court  where  li^  was  regiataredf. 
^  the  written  durecUon  of  the  owner  of  the  aegro  or  mulatui^  corn- 
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ni«iiAtig»  or  permiitiog}  the  alupper  to  carry  him  out  of  the  state* 
A  certificate  of  ail  which  shall  be  granted  by  the  ma(|;istrate.  (F). 
Act  of  1798,  1  /?rv.  Codcy  ch.  244,  p.  387. 

Sect.  1,  Stealing  a  negro  or  mulatto  slave,  whether  from  the  actual 
possession  of  the  owner*  or  overseer,  or  elsewhere,  subjects  the  offend- 
er to  imprisonment  in  the  penitentiary,  for  a  period  not  less  than  three 
-  nor  more  than  eight  years. 

Act  of  1800,  1  Rev.  CodCy  ch.  274,  p.  407.  ' 

Sect.  1 .  Slaves  under  sentence  of  death,  (or  conspiracy,  insurrec- 
tion, or  other  crifnes^  may  be  spld  l^  the  executive  for  transportation 
out  of  the  United  States.  If  any  slave,  so  sold,  shall  return,  he  shall 
be  apprehended  and  executed  under  the  former  sentence.  (1^).  On 
ihe  conviction  of  a  stove,  ior  a  crime  which  affects  lile,  the  evidence 
-ibr  and  against  hii%  shall,  by  order  of  the  court,  be  taken  down,  which,  t 
together  with  the  whole  proteedings^  shall  be  imn^ediately  transmitted 
to  the  executive. 

Sect.  2.  Tbii  owners  of  slaves  so  sold  or  transported  to  be  paid  4n 
the  same  numner  as  for  slaves  executed.     [And  to  be  paid  as  soon  as 
'  the  executive  shall  determine  to  sell  and  transport     1  Bev.  Code^  ch* 
.288,  p.  421.] 

Act  of  1800,  1  Rtv.  Codcy  ch.  283,  p.  4.12,  amended  by  act  of  1807, 
2  Rev.  Code,  ch.  1 1 9,  p.  147. 
Sect.  I.  If  any  person  shall  permit  his  own,  or  a  slave  hired  by  hmj 
lo  go  at  large,  and  hire  himself  out,  any  person  rnayj  and  it  is  the 
dutyofctery  sheriff,  deputy  sheriff,  coroner,  and  constable,  to  appre-^ 
hend  and  carry  such  slave  before  a  magistrate  {^tv)  who  shall  forth- 
with impose  on  the  offender  a  fine,  not  less  than  ten  nor  more  than 
twenty  dollars ;  or  may  order  the  slave  to  jail  {X)  there  to  be  kept  till 

•  the  next  court,  by  which  either  a  fine  may  be  imposed  on  the  offender, 
not  less  than  twenty  nor  more  than  fifty  dollars,  or  the  sheriff  or  other 
officer  may  be  ordered  to  sell  such  slave.  And  in  every  case  of  a  fine, 
-under  this  act,  the  slave  may  be  held  in  custody,  and  sold  to  satisfy 

•  the  flame,  and  all  incidental  charges,  either  by  order  of  the  magistrate 
or  court,  unless  it  be  paid  within  ten  days  after  imposed ;  (F)  which 
foies  shall  be  for  the  benefit  of  the  poor*  Provided,  that  no  sale  shall 
convey  a  greater  interest  than  held  by  the  person  incurring  the  fine, 
unless  it  sjhall  appear  that  the  (iwner  of  a  slave  was  ptivy  to  or  connived 
at  the  breach  of  this  act. 

Sect.  2,  of  1  Rev.  Code,  ch.  283,  p.  412^.  A  trustee,  guardian,  exe« 
cutor,  dr  administrator,  suffering  a  slave,  held  by  them  as  such,  to  hire 
himself  out,  forfeits  forty  dollars  for  every  oflreiice»  recoverable,  by 
any  pbrson  who  will  sue,  by  action  of  debt  or  information,  in  any^ 
court. 

Sect.  3.  Ofie  third  of  the  amount  of  sale  shall  be  applied  by  the  « 
coortf  ordering  it  towards  lesseiiin|f  the  county  levy,  and  the  residue 
applied  by  the  sheriff,  itfter  deductmg  six  per  cent,  on  the  whole,  for 
hie  tfoubie  and  the  jailor's  fees,  to  the  person  informing  and  establish- 
hig  the  foct  i  and,  if  no  mfeirmer,  then  after  the  above  deductions,  the 
whole  to  go  towards  the  levy. 

Sciet.  4.  Any  negiso  or  mulatto,  |^d  or  free,  is  a  good  witness,  hi 
^aa  of  tht  coiDinoQwcahb)  for  or  against  n^iroea  or  m(ubttee9>  bond 
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or  free,  or  in  civil  suits,  whew  fifce  n^^oes  or  imlattoeft  shall  almf 

he  parties.  ...  i-  , 

If  any  slave  shall  be  brought  or  come  into  this  state,  from  8Q7  place 
without  its  limiis,  any  magistrate  of  the  cQUOty  or  corporation  where 
iie  is  found  shall  cause  him  to  be  apprehended  and  brought  before 
him  (Z)  or  some  other  magistrate,  who  shall,  upon  satisfactorjr  evi- 
dence, commit  him  to  jail.  (jia).  And  the  magistrate  ao  commit- 
ting shall  immediately  give  notice  to  the  executive,  who  shall  pursue 
auch  measures  for  transporting  the  slave  out  of  the  state,  as  they  shall 
think  proper-  The  expences  shall  be  paid  by  the  person  importing  or 
holding  the  slaved  recoverable  in  the  name  of  the  governor,  by  rootioii 
or  stiit,  in  which  the  offender  shall  be  held  to  bail. 

tNoTB....By  act  of  1805  (2  Rev.  Code^  ch.  69,  p.  95,  sect.  1.)  slaved 
thereafterimported  ;ire  foifeited,  if  they  remain  ^weive  months  in  the 
state ;  but  by  the  thirteenth  section,  the  power  of  the  execntive  to  send 
them  out  of  the  state  is  not  abridged.] 

Sect.  5.  CommisMoncrs  of  the  revenue  are  bound  annually  to  re- 
turn, with  a  list  of  taxable  property,  a  complete  list  of  all  free  negroca 
or  mulattoes,  with  their  names,  sex,  places  of  abode,  and  particular 
trades  or  occupations ;  a  copy  of  which  list  is  to  be  fixed  by  the  derk 
at  the  court-house  door,  and  the  original  deposited  in  his  office.  Everf 
commissioner  or  clerk,  failing  in  said  duty,  forfeits  twenty  dollars,  re- 
coverable by  motion  or  informatfon ;  one  jiMxo  the  use  of  the  toumyt 
the  other  to  the  prosecutor.  ^ 

Sect.  6.  Any  negro  or  mulatto,  so  registered,  removing  into  another 
countjr,  may  be  apprehended  by  waiTant  from  a  magistrate  (^  *) » 
and  if  he  has  no  honest  employment  to  maintain  himself,  may  be  treat- 
ed as  a  vagrant. 

Sect.  7.  This  act  to  be  given  in  charge  to  the  grand  jury,  in  all 
courts  of  law. 

Act  of  1801,  I  Rtro.  Codcj  ch.  305,  p.  43^. 

Sect.  1.  Any  master  or  skipper  of  a  vessel,  who  shall  permit  a  slave 
to  come  on  board,  or  shall  buy,  sell,  or  receive  of,  to,  or  from  a  slavcf 
any  commodity,  without  leave  given  in  writing  by  the  master  or  over- 
seer, forfeits,  in  addition  to  former  penalties  (see  1  Rev,  Code^  ch.  103, 
ant.  sect.  1 6.)  the  sum  of  twenty  dollars,  recoverable  by  warrant  from 
a  magistrate,  by  any  prosecutor ;  upon  service  of  whkh  wavcant  the 
offender  MU  he  token^  and  remain  in  cuslotfy  tiU  judgwem  (Cr) ;  and, 
on  conviction,  shall  be  cominitted  by  the  magistrate  U>  JMl,  tliere  to 
remain  till  payment  of  the^  penalty.  (i>  d).  But  if  the  skipper  be  a 
slave,  he  shall  receive,  by  order  of  the  magistrate,  thirty-nine  lasbesi 
on  his  bare  back.  [An  additional  penalty  of  two  hundnd  dollars  in* 
flicted  for  the  above  offence,  by  act  of  1804*  ch.  60y  arpC.  3,  p.  64  ; 
*  one  third  to  the  owner  of  the  slave,  one- third  to  the  infonuerv  and  one 
third  to  the  overseers  of  thepoor.] 

Sect.  2.  In  an  action  on^the  case:  agaipst  the  sk^fperof  a  veaaelt  for 
dealing  with  a  slave,  under  the  sixteenth  section  of  the  act  of  179^ 
(1  Rn>.  Code^  ch.  103,  p.  188.)  the  defendant  shiil  be  ruled loappear- 
anoe  baU,  on  affiday  It  before  a>  magst^iiaof.  the  cmiaB>oCaction»tla  be 
transmittedto  the^clerk-oC  Che  coult 
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Sect<3.  Any  ponony  mbOf  «n  the  aabiMUh  day,  shftl)  buf  of,  sell  to, 
or  receive  from  a  slave,  any  commodity » without  the  leaire  of  the  mas- 
ter or  overseer  giVeo  in  writing;  or,  for  the  like,  with  a  free  negro  or 
iDMhttQ,  sbaU,  in  adi&ion  to  former  pendties,  pay  ten  dollars*  recover- 
9bk  bf  warrant  before  amagiatrato,  by  any  prosecutor.  {£  e). 

'  Act  of  1802,  2  Rev.  Code^  ch.  14,  p,  (1. 

Sect  I.  Every  free  negro  or  mulatto,  residing  in  any  county ^  shall 
be  registered  and  numbered  in  a  book  to  be  kept  for  that  purpose,  by 
the  clerk)  which  register  shall  specify  the  age,  name,  colour  and  sta- 
ture, together  wHh  any  apparent  mark  or  scar,  on  the  face,  head,  or 
hands,  and  in  what  court  emancipated,  or  whether  bom  free.  A  copy 
of  die  register,  signed  by  the  clerk  and  attested  by  one  justice,|  is  to 
be  detivered  to  such  negro  or  mulatto,  by  the  clerk,  at  a  fee  of  twenty- 
five  cents. 

.  Sect.  3.  But  the  clerk  shall  in  no  case  grant  a  copy  of  such  register, 
until  the  court  of  (he  county  where  the  free  negro  or  mulatto  resides 
shall  have  certified  that  it  has  been  truly  made. 

Act  of  1803,  2Bev,  Codc^  ch.  33,  p.  36;  amendiri*.by  act  of  ia04, 
2  fiev,  Code^  qh-  51,  p.  77. 
Sect.  1.  In  all  cas^s  where  any  slaves  [Aa/A  deen^  by,  2  JStev.  C^, 
ch.  51,  p.  77,  sect.  1,  or}  shoil  be  alloited  to  any  widow  Ibr  her  dower, 
or  devised  to  her  in  lieu  thereof,  or  held  by  aoy  person  for  his  own  life 
or  the  life  of  another,  the  person  entitled  to  the  life  estate,  or  the  guar- 
dian, if  he  or  she  be  an  infant,  shall*  witldn  sixty  days  after  coming  t^ 
possession,  lodge  with  the  clerk  of  the  county,  wherein  he  or  she  re- 
sides, a  list,  coouining  the  oamea,  ages,  and  sexes  of  the  slaves,  under 
the  penalty  of  fifty  d^hurs  Sbr  each  slave :  the  clerk  shall  record  the 
list  in  a  well  bound  book,  ibr  which  he  shall  receive  from  the  person 
furnishing  it  a  fee  of  one  dollar:  the  increase  of  such  slaves  shall  in 
like  manned,  and  in  like  time  from  their  births,  be  recorded  and  re- 
gistered, at  a  fee  of  twenty-five  cents  each.    If  the  widow  marry 
again,  her  husband  shall  perform  the  duiiea  required  of  her  by  this 
act. 

Sect.  S,  of  3  Rero.  CodCj  ch.  33,  p.  1 1.  The  penalties  incurred  by 
this  actt  shall  go  to  the  party  aggrieved,  recoverable  by  action  of  debc^ 
bill,  plaint  or  otherwise,  in  any  court  of  record. 

Act  of  1803, 2  Rev.  Code^  ch.  35,  p.  39 ;  amended  by  ch.  47,  of  2  Rev. 

Cdde^  p.  74. 
Sect.  1  •  All  meetings  or  assemblages  of  slaves  at  any  meeting-house, 
or  other  place,  in  the  nighty  under  whatever  pretext,  deemed  an  un- 
lawful assembly ;  and  any  justice  of  the  county  or  corporation  may, 
either  from  his  own  knowledge  or  information  thereof,  i!isue  his  war- 
rant, directed  to  any  sworn  o^er  or  officers  {Ff)  authorising  him  or 
them  to  eater  the  house  or  htnises,  where  such  meetings  are  held,  for 
the  piurpose  of  apprehending  or  dispersing  sqch  slaves,  and  to  inflict 
corporal  punishment  on  the  o^enders,  at  the  discretion  of  the  justices, 
not  exceeding  twenty  lashes.    [But  nothing  in  this  act  shall  be  con- 
strued to  prevent  the  master  or  owner  of  slaves  from  carrying  or  per- 
mittio^  them  to  go  with  htm,  or  any  part  of  his  white  family,  to  any 
place  of  reli^ua  worship  \  firovided  it  be  conducted  by  a  regularly  or- 


dained  or  ncensed  white  numster.  (2  Rev.  Codey  eh.  479  sect«  I,  p. 74. 
Ibid,  sect  3.)  Nor  in  anf  manner  affecting  white  penoiis,  who  may 
happen  to  be  present  at  anf  meeting  or  ataemUagev  for  the  pilrp<M» 
of  religious  worshipii  ao  conducted  b^  a  white  minister,  at  which  there 
shall  be  such  a  number  of  sUvest  as  would,  as  the  law  haa  heretofore 
been  constniedt  f:on8titute  an  unlawful  assemblf  of  slaves.]        • 

Sect.  2,  of  2  Rev.  Codc^  ch.  35,  p.  39.  The  said  officer  or  officers 
shall  have  power  to  aumroop  any  person  to  aid  and  assbt  in  the  execu* 
tion  of  any  warrant,  directed  to  him  or  them  for  the  above  purpose, 
who,  on  refusal,  shall  be  subject  to  a  fine  at  the  discretion  of  the  ius« 
tice,  not  exceeding  ten  doUafs  0^  g)'  Provided^  that  this  act  sn^ 
not  extend  to  any  county  west  of  the  filue  Ridge. 

Act  of  1804,  2  Rev.  Codct  ph.  60,  p.  84. 

Sect.  1 .  Whoever  shall  carry,  or  cause  to  be  earned,  any  slave  out 
of  this  state,  or  from  one  county  to  another,  within  the  ume,  without 
the  consent  of  the  owner,  or  the  guardian  (if  he  be  a  minor  j  and  with 
intent  to  defraud  or  deprive  the  owner  pf  such  slave,  shall  be  guilty  of 
a  misdemeanor,  ^nd,  on  conviction,  be  fined  not  less  than  one  hundred 
nor  more  than  five  hundred  dollars ;  and  be  imprisoned  in  the  peni- 
tentiary, not  less  than  two  nor  more  than  four  years,  which  fine  md 
imprisonment  to  be  ascertained  by  a  jury  :  and  also,  the  offender  shall 
pay  the  owner  double  the  value  of  the  slave,  and  double  the  amount  of 
the  expences  in  reining  or  attempting  to  regain  him,  recoverable  br 
action  on  the  case,  in  any  court  having  original  jurisdiction  over  such 
actions :  and  in  all  suits  for  the  recovery  of  a  penalty,  under  this  ac^i 
the  defendant  may  be  held  to  bail  as  of  right. 

Sect.  2.  And  to  determine  what  shall  be  deemed  a  carrying  away, 
not  only  those  who  shall  willingly  and  designedly  catry  away  shves  as 
aforesaid,  but  all  masters  of  vessels,  who,  having  a  slave  on  board,  shall 
sail  beyond  the  limits  of  any  county  with  him,  shall  be  considered  as 
carrying  off*  or  removing  him.  And  any  person  traveling  by  land, 
who  ahall  give  countenance,  protection,  or  assistance  to  such  slave,  to 
prevent  his  being  stopped  or  i^prehended,  shall  also  be  deemed  guilty 
of  carrying  off  such  slave. 

Sect*  3.  Inflicts  an  additional  penalty  of  two  hundred  dollars  on  ^ 
master  or  skipper  of  a  vessel,  for  permitting  a  slave  to  come  on  board, 
or  dealing  with  him,  without  leave  of  the  owner.  [See  ant.  act  of 
1801,  1  Rev.  Coder  ch.  305,  p.  432,  sect.  I.] 

Sect.  4.  In  any  action  against  the  master  or  skipper  of  a  vessel,  un- 
der  this  act,  the  defendant  may  be  held  to  bail. 

Sect.  5.  Overseers  of  the  poor,  hereafter  binding  out  black  or  mut 
lalto  orphans,  shall  not  recjuire  that  they  be  taught  reading,  writing, 
or  arithmetic^ 

Act  of  1805,  2  Rev.  Code^  cb.  69,  p,  95. 
Sect.  1 .  Slaves  brought  into  this  state,  and  either  kept  therein  a  whole 
year,  or  so  long  at  different  times  as  amounts  to  a  year,  or  sold  or 
hired  therein,  are  forfeited,  and  vested  in  the  overseer  of  the  poor, 
who  apprehends  or  attempts  to  apprehend  them,  in  trust,  for  the  be- 
nefit  of  the  poor  of  the  county  or  corporation.  [Not  to  extend  to  in* 
habitants  of  the  state  leaving  it,  vnth  intentum  to  retumf  and  carrying 
with  him  his  slave  or  slaves  (2  Rev.  Codcy  ch.  V9,  9cct  1,  p.  125.)  nor 
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^  cases  where  aninhebit«Dt  oirns  land  extending  aaross  the  boundary 
line  of  the^tate,  who  may  empby  his  slave  on  both  ades;^biit  no 
«lave  own^  in  another  state,  aUd  so  iobe.enip]oyed  in.  this  state,<shaU 
be  sold,  or  otherwise  employed  therein  (i%ftf.4ect.  2^.nortoperBon8» 
iniiabitants  of  another  stale,  cbnVeying  their.'produceto  marlbet  through 
thia  state,  or  hi^ving  travelling servanis  with  them.    Ibid.  sect.'3.] 

Sect.  2.  Upon  complaint  of  an  overseer  of  the  poor  to  a  magistrate) 
he  sMi  issue  his  w^ rrant,»diretled  to  any  oflker  of  the  countyi  to  bring 
th^  slave  before  him  or  SQme  other  mi^istratei  and  moreover  summon 
the  holder  to  appear  and  answer  it.  {Hh), 

Sect.! 3.  THe  magistrate,  before  whom  the  slave  is.  brought,  mayt 
apdn  the  evidence,  either  dismiss  the  pN>8ecut6r«.or.i^qnire  the  owner 
or  holder  to  entervito^  recognizance  .(*/i)  payable  to  the  governor, 
and  his  successors, Vih  a  penally  ofdeuUe  the  value  of  the  slave,  con- 
ditioned to  appear  at  the  next  court,  and  perform  its  order ;  which 
recognizance,  with  the  warrant,  sh^ll  be  forthwith  returned  to  the 
clerk. 

Sect.  4.  If  the  owner  or  holder  be  not  in  the  county,  or  fail  to  apr 
pear,  being  summoned,  or  be  unable  or  refuse  to  give  security,  the 
magistrate  shall  cause  the  slave  to  be  delivered  to  the  sheriff  or  ser- 
geant, to  be  safely  kept,  so  that  he  may  be  brought  before  the  ne:(t 
court.  i^/J). 

Sect.  5.  On  the  appearance  of  the  party  at  court,  or  if  he  fitils  to 
^pear,  the  court  to  which  he  was  recognized  shall  immediately  c^use 
ii  jury  to  be  impannelied,  to  try  the  facts  without  the  formality  of  plead* 
ing,  unless  good  cause  be  shewn  for  a  continuance ;  and  if  the  jury 
find  that  the  slaVe  has  been  brought,  and  remained  in  this  state  con- 
trary to  law,  the  court  shall  order  him  to  be  delivered  to  the  overseers 
of  the  poor,  to  be  sold. 

Sect.  6.  If  the  owner  or  holder  of  the  slave  be  not  in  the  county,  or 
shall  not  have  been  summoned,  the  couH  shall  make  an  order,  requir- 
ihg  him  to  appear  at  some  court  day,  to  be  specified  in  the  order ; 
which  order  shall  be  published  at  the  front  door  of  the  coutt-house,  for 
'two  successive  court  days,  and  in  some  newspaper  printed  Jin  this 
state,  four  times  successively.  Andthe, court  towhich  he  is  so  directed 
to  appear  shall  impannel  a  jury,  and  proceed  in  all  things  as  directed 
in  section  five. 

Sect  7.  The  nett  proceeds  of  sale,  after  deducting  ten  per  cent  for 
the  overseers  of  the  poor,  who  commenced  the  prosecution,  and  the 
costs,  shall  go  towardslessening  th<^  poor  rates. 

Sect.  8.  The  penalty  for  bringing  in  a  slave,  contrary  to  this  act,  or 
or  for  selling,  buyingv  or  tiiring  such,  knowingly,  is  four  hundred  dol- 
lars each ;  recoverable  by  action  of  debt  or  information,  to  the  use  of 
the  commonwealth ;  in  which  action  the  defendant  shall  be  ruled  to 
special  bail ;  judgment  shallbe  rendered  without  regard  to  form ;  and 
a  lawyer's  fee  of  twenty  dollars  taxed. 

Sect.  9.  A  sUve  brought  into  this  state  contrary  to  law,  or  passing 
through  the  same,  and  committing  a  capital  offence  therein,  for  which 
he  shall  be  executed,  shall  neither  be  valued  by  the  court,  nor  ttaidfor 
by  the  public.  Nor  shall  any  slave  be  paid  for,  who  shall  be  executed 
for  a  crime,  in  the  perpetration  of  which  the  owner  shall  be  adjudgeil 
either  a  principal  or  accessory,  and  theveof  convicted. 
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Sect.  10.  An  emancipated  stoc,  remauiiiig  ia  Uib  atate  mote  than 
twcWc  months  after  the  ri^t  to  freedom  accrues,  forfeits  auch  right, 
and  may  be  apprehended  and  aold  bf  the  overseers  of  the  poor,  when 
found,  for  the  benefit  of  the  poor; 

Sect.  I U  Overseers  of  the  poor  must  take  the  foHowmg  additumai 
oath :  <'  I,  A  ^s  do  swear,  that  I  wilLfiuthfoUy  enforce ihe  lawa  ta  p» 
yent  the  importation  of  slaves^"  ^ 

Sect.  12.  1^  in  any  action  or  prosecution  by  the  overaecra^f  the 
poor,  by  virtue  of  this  act,  they  be  caat,  they  shall  not  pay  toaUs  haX 
they  shall  be  paid  out  of  the  county  levy* 

Sect.  1 3.  Nothing  in  this  act  shall  abridge  the  right  of  the  executive 
to  remove  slaves  brought  into  this  state  (see  ani.  I  R^.  Oaky  ch-  ««3. 
sect.  4,  p.  412.)  nor  to  repeal  an  act,  authorising  the  removal  of  alarvta 
from  the  county  of  Alexandria,  in  the  district  of  Columbia. 

Sect  \$.  This  act  to  be  given  m  charge  to  every  grand  jury. 
Act  of  1805,  a  Rev,  Codcy  ch:  83,  p.  108* 

Sect.  1 .  No  free  negro  or  mulatto  shall  keep  or  carry  a  fire-lock  of 
any  kind,  ot  miliury  weapon,  or  powder,  or  lead,  without  a  licence 
from  the  court  of  the  county  or  corporation ;  which  licence  may,  at 
any  time,  be  withdrawn.  Arms,  &c.  so  kept,  shall  be  forfeited  to  the 
Informer. 

Sect.  2.  Every  constable  shall  give  information  against,  and  prose- 
cute every  offender  against  this  act. 

t«;ct.  3.  On  a  second  conviction,  the  free  negro  or  mulatto  may,  16 
addition  to  the  forfeiture,  be  whipped,  not  exceeding  thirty-nine 
lashes. 

Act  of  1807  (2  Rev.  Code,  ch.  1 J  9," p.  147.)  further  preventing  the 
practice  of  slaves  going  at  large,  and  hiring  themselves  out,  seean|. 
under  act  of  1800,  1  Reu.  Code,  ch.  283,  p.  412. 
.    tCT^  As  to  the  punishment  of  slaves,  for  burning  bams,  com-hoiisei» 
&c.  see  tttk  Pemitbmtiart. 

(^)  Certificate  qfthe  seizure  of  a  gun,  &?c.  on  sect.  8,  of 
1  Rev.  Code,  p.  187. 

county,  to  wit. 
Whereas  A  J,  of  the  county  aforesaid,  labourer,  hath  this  d^ 
brought  before  me,  J  P,  a  justice  of  the  peace  for  the  said  county, 
one  gun,  with  powder  and  shot,  by  him  found  and  seized  in  the  fanods 
and  possession  of  a  certain  free  mulatto  man,  known  by  the  name  of 
{or  negro  man  skcve  belonging  to  as  the  cate  way  be) 

t^ho  is  not  by  law  qualified  to  keep  the  same ;  and  the  aaid  A  J  havii^ 
also,  before  me,  made  due  proof  of  such  seizure  as  aforesaid.  By 
virtue  of  an  act  of  the  Renend  assembly  in  that  case  made  and  prcK 
vided,  I  do  hereby  order  and  direct,  that  the  said  A  J  shall  land  may 
retain  the  said  fcun,  powder  and  shot,  to  his  own  use ;  and  that  the  said 
mulatto  man  shall  rective  thirty  lashes  upon  his  bare  back,  well  faud 
on,  which  last  sentence  A  C,  a  constable  in  this  county,  is  ordered  te 
execute.    Given  under  my  hand  and  seal)  &c. 
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fieace  lur  .tbe  count]^  aforenidt  to  be  ileait  with  according  to  law  s  and 
you  mft  alao  required  to  summon  the  said  A  M,  to  appear  at  the  time 
and  fdace  appointed  bf  3rott  for  tlw  production  of  said  slavey  to  anawer 
the  said  complaint.    Given  under  my  hand  and  seal,  Sec. 
PC^  This  warrant  may  be  directed  to  any  sworn  officer. 

(/  f )   Hecogntzance  to  be  entered  into  by  the  owner  or 
holder y  on  sect. 'i. 

Be  it  remembered,  that  on  this  day  of  iu  the  year 

A  M,  of  B  S,  of  and  Q%  oi  per- 

jBonally  appeared  before  me,  J  P,  one  of  the  justices  of  the  peace  for 
the  county  of  aforesaid,  und  acknowledged  to  owe  and  be  in- 

debted to  J  T,  governor  or  chief  magistrate  of  this  commorfwcalth, 
and  his  successors  in  office,  that  is  to  say,  the  said  A  M  in  the  sum  of 
and  the  said  B  8  and  C  S,  each,  the  sum  of  separately, 

of  good  and  lawful  money  of  this  commonwealth,  to  be  made  and 
'  levied  of  their  goods  and  chattels,  lands  and  tenements,  reapectivelyt 
to  the  use  of  the  commonwealth,  if  the  said  A  M  shall  make  defaglt  iQ 
tiie  condition  here  underwritten. 

The  con<^tio^  of  the  above  recognizance  is  such,  that  if  the  c6oTe 
boTiiKi  A  M  shall  personally  appear  at  the  next  couit  t((  be  held  for  the 
aaid  county  of  then  and  there  to  answer  a  complaint  made 

ggainat  him  by  O  P,  one  of  the  overseers  of  the  poor  for  the  county 
aforesaid,  for  having  brought  inio  this  state  from  contrary  to  law, 

a  certain  negro  man  slave,  named  S,  and  having  kc^it  the  said  slave 
within  this  commonwealth  one  whole  year  and  upwards ;  and  aliall 
then  and  thefe  abide  by  and  perform  the  6rder  of  tlie  said  court,  in  the 
prennises,  then  the  above  obligation  to  be  void,  else  to  remain  in  foU 
force.  V 

Acknowledged  before  me. 

|C7^  If  the  proceedings  be  against  a  person  who  is  not  the  owner^ 
but  a  mere  possessor,  or  who  did  not  actually  brine;  the  slave  into  the 
statO}  the  precedents  must  be  varied  to  suit  the  case. 

{Jj)  Commitment  vfthe^lave  tq  the  sheriffs  ^msect.  4, 

to  wit. 

To  the  aheiiff  6f  the  aaid  county 
Whereas  S,  a  negro  man  slave,  owned  by  A  M,  of  the  county  afore- 
said, hath  been  brought  before  me,  on  the  ronipluint  of  O  P,  one  of 
the  overseers  of  the  poor  for  the  aaid  county,  that  the  said  slave  had 
been  brought  into  this  state  from  contrary  to  law,  and  remain-, 

ed  in  the  said  state  more  than  one  whole  year,  whereby  the  right  of  the 
said  idave  was  foi*feited  anxl  vested  in  the  overseers  of  the  poor  for  the 
said  county  ;  and  the  said  A  M  (not  being  in  this  county ^  or  foiling  to 
apfiear  andxaiBwer  t^  haid  a>v)(Umnt^  hnng  duly  auv^moned'^  or  bnt^g 
%mbU^  or  refusing  to  give  security  fur  his  a/ifirarancc  <^t  the  next  courts 
to  be  hf Id  for  the  Moid  counJy  cf  ^s  the  ca.^e  maybe!)     These 
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are  thereforeto  require  you  to  receive  the  said  slave  S  in  your  custody^ 
and  him  safely  kttp^  so  that  you  have  him  before  the  next  court  to 
be  held  foe  this  county^  then  and  there  to  b^  dealt  with  acoordmg  to 
law. 

SonoMT*    See  Buoobbt. 

Stolen  Goons.    See  Search  WAanAST  {ResUtution,)  . 

Strat.    SeeEsTRAY. 


SUMMONS. 

^  IT  being  a  principle  of  justice  that  no  person  shall  be  condemned 
unheard ;  whenever  a  complaint  is  lodged  against  an  offender,  the  ma- 
gistrate should  cause  him  to  be  brought  before  him,  either  by  warrant 
or  summons.    Where  a  statute  directs  a  particular  mode  of  conveniD^ 

^the  party,  that  mode  should  be  strictly  pursued.  But  where  it  is  left 
discreiionary  with  the  magistrate,  a  summons  seems  the  niest  pro- 

-  per  process.  Yet  in  cases  of  surety  for  the  peace,  petty  larcemesi  and 
Other  felonies,  and  generally  where  the  commonwealth  is  paTty« 
and  also  in  cases  between  party  and  party,  where  the  body  of  the  of- 

^  fender  is  liable,  a  warrant  is  the  regular  process,  and  not  a  summons* 
JBum*e  Jmt.  tit  buMMON^. 

In  a  summons  It  is  usual,  and  upon  many  accounts  convenient,  to 
fix  not  only  a  day,  but  a  particular  time  of  the  day,  for  the  party's  s^ 
pearing,  but  if  he  shall  appear  at  the  time,  and  the  justice  shall  not 
fittend,  he  is  not  to  go  away,  but  jnust  wait  the  remaining  part  of  the 
day,  for  many  things  may  happen  to  prevent  the  justice's  immediate 
attendance.  {lind,)  So  in  the  case  of  the  execution  of  a  ^ritof  in- 
quiry, where  the  plaintiff  having  attended  at  the  hour  appointed,  and 
the  sheriff  not  then  attending,  went  away,  and  the  writ  was  executed 
aftei*wards  on  the  same  day,  in  his  absence,  the  court  held  that  the  exe- 
cution was  regular,  and  he  ought  to  have  waited ;  for  the  sheriff  might 
have  prior  business  to  attend,  which  may  last  beyond  the  hour.  And 
it  is  never  •ndersU)od  Uiat  the  time  on  these  occasions  is  to  be  scrupu* 
lously  adhered  to.     Doug,  188, 

General  form  of  a  summons. 

county,  to  wit. 
>Vhereas  information  and  complaint  hath  been  made  before  me, 
J  p.  one  of  the  commohwealtli's  justices  of  the  peace  lor  the  county 
aforesaid,  that  A  O,  of  in  the  county  a^resaid,  labourer,  on 

the  day  of  now  last  past,  at  in  the  county 

aforesaid,  did  {here  recite  the  offence.)    These  are  therefore  to  require 
yoii  forthwith  to  suniYnon  the  said  A  O  to  appc^ar  before  me,  at 
40  the  said  county,  on  the  day  of  at  the  hour  of 

in  the  noon  oi  thei  same  day>  to  answer  the  said  uifiar- 
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ttialfen  afldwcdtspliint,  and  to  be  ftirther  dealt  witfr  actcirdittg  to  1aw« 
And  be  you  then  there,  to  certify  what  you  shall  have  done  in  the  pre^* 
misea.    Herein  fail  not.    Given  under  my  band  and  seal,  the 
day  of  in  the  year  of  our  Lord  . 

To  the  conBtableof 

?  Summomjbr  a  wittier. 

county  to  wit.     To  the  constable  of 

Whereas  information  hath  been  made  before  me,  J  P,  one  of  tha 
oomiaon wealth's  justices  of  the  peace  for  the  said  county,  that  (hn-e 
recite  the  offence)  and  that  A  W,  of  .  in  the  said  county,  is  a 

material  witness  to  be  examined  concerning  the  same.  These  are 
therefore  to  require  you  to  summosif  the  said  A  W  to  appear  before 
Jiae,  at  in  the  said  county,  on  the  day  of 

at  the  hour  of  in  the  noon  of  the  sameday,  to'testifj^ 

his  knowledge  concerning:  the  premises.  Herein  fail  not.  Given  un^ 
der  my  hand  and  se^l,  the  day  of  in  the  year  of  .our 

Lord 

Sunday.    Sqo  Sabbatii. 


SURETY  FOR  THE  PEACfc. 

SURETY  for  the  peace  is  one  of  the  branches  of  preventive  justi^ 
and  consists  in  obliging  those  persona  whom  there  is  probable  grouna 
to  suspect  of  future  misbehaviour  to  stipulate  with,  and  u;ive.  full  as* 
surances  to  the  public,  that  such  offence  as  is  apprehended  shall  no^ 
happen,  by  finding  pledges  or  securities  for  keeping  the  peace.  4  ^. 
Com.  243. 

1.  In  what  cases  surety  af  the  peace  ought  to  be  taken 
ex  officio.  IL  For  arid  against  whom  it  ought  to  be 
granted.  HL  For  what  cause  it  may  be  granted.  JV. 
In  what  manner  it  shall  be  granted.  V.  How  a  peace 
warrant  should  be  executed.  VI.  Form  of  a  recogni- 
zance of  the  peace.  VIL  How  such  recognizdnce  may 
be  forfeited.  VIIL  How  such  recognizance  mdy  be 
discharged*     IX.  Farious  precedents. 

L  IN  WHAT  CASES  SUKETY  FOR  THE  PEACE  OUGHT 
TO  BE  TAKEN  EX  OFFICIO.  ^ 

Any  justice  of  the  peace  [or  conservator  of  the  peace,  Leach's  HaioJIsi 
(7th  edit.)  vol.  ii,  p.  4.]  may,  aceorcliug  to  his  discretion,  bind  all  thottV^ 
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to  the  peace,  who,  in  his  presence  sh^lt  make  wof  affra^t*  on 
threaten  to  kill  or  beat  any  persdn,  or  shall  cociend  tocher  with  hot 
words,  or  shall  go  about  with  uimsual  weapons  or>ttendaiita,  to*  the 
terror  of  the  people  ;  and  also  all  such  persons  aft  shall  be  known  to 
him  to  be  common  barrators ;  and  also  all  those  who  ahaH  be  broa^bc 
before  him  by  a  constable,  for  a  breach  of  the  peace  in  presence  of 
«uch  constable  ;  and  all  such  persons,  who,  having  been  before  bound 
to  keep  the  peace,  shall  be  convicted  of  having  forfeited  JLheir  recogittr 
zance.     flaw,  B.  1,  c.  60,  sect.  !. 

II.    FOR  AND  AGAINST  WHOM  IT  OUHGT  TO  BE 
GRANTED- 

1 .  rt  seems  aj^reed  at  this  day,  that  all  persons  whatsoever,  under 
the  protection  of  the  commonwealth,  being  of  aane  memory^  whether 
they  be  natural  and  good  citizens,  or  aliena^i  or  attainted  of /reason,  &c. 
have  a  right  to  demand  surety  of  the  peace.     Thid,  sect.  2. 

It  is  certain  that  a  wife  may  demand  it  against  her  husband,  threat- 
ening to  l)eat  her  outrageously,  and  that  a  husband  may  also  have  it 
against  his  wife.     Ibid,  sect.  4-. 

And  if  the  marnage  be  disputed,  the  court  will  order  the  recogni- 
zance to  be  drawn  so  as  to  suit  the  fact  of  the  case.    S  Stra,  123 1. 

According  to  Mr.  Dalton,  an  infant  under  the  age  of  fourteen, 
years  is  entitled  to  this  surety.  But  a  person  of  non  tone  memory  shall 
neither  have  it  granted  for  him  nor  against  him  upon  his  own  request ; 
but  the  justice  ought  to  pmvide  for  his  safety.     DaU^  c.  1 17. 

2.  Tliere  seems  to  be  no  doubt,  but  that  it  ought,  upon  just  cause- 
of  complaint,  to  be  granted  by  any  justice  of  the  peace,  against  any 
person  whatsoever,  being  of  sane  memory,  whether  he  be  a  magistrate 
or  private  person,  and  whether  he  be  of  full  age,  or  under  age>  fcc. 
Haw.  B.  1,  c.  60,  sect.  5. 

But  feme  coverts,  and  infants  imder  age,  ought  to  find  surety  by  their 
friends  only,  and  not  to  be  bound  themselves ;  for  they  are  kicapable 
of  answering  any  debt,  which  is  the  nature  of  these  recognizances  or 
acknowledgments.    4  Bl.  Com,  248. 

III.  FOR  WHAT  CAUSE  IT  MAY  BE  GRANTEa 

Wherever  a  person  has  just  cause  to  fear  that  another  will  bum  his 
bouse,  or  do  him  corporal  hurt,  as  by  killing  or  beating  him,  or  that 
he  witl  procure  others  to  do  him  such  mischief,  he  may  demand  the 
surety  of  tiie  peace  against  such  person,  and  that  every  justice  of  ihe^ 
peace  is  bound  to  grant  it,  upon  the  party's  giving  him  satialactioQ 
upon  oath,  that  he  is  actuaUy  under  such  feary  and  that  he  has  just 
cause  to  be  so,  by  reason  of  the  other's  having  threatened  to  beat  him« 
or  laid  in  wait  for  that  purpose ;  and  that  he  doth  not  require  It  oat  of 
malice,  or  for  vexation.     Haw,  B.  1,  ch.  60,  sect.  6. 

Also»  it  seeins  the  better  opinion,  that  he  who  is  threatened  to  b» 
imprisoned  by  another,  has  a  right  to  demand  the  surety  of  the  peace  ; 
for  every  unlawful  imprisonment  is  an  asaault  and  wrong  to  the  per- 
son of  a  man.  And  the  objection,  that  one  wrongfully  imprisoned  may 
recover  damages  in  an  action,  and  therefore  needs  not  the  surety;  of  the 
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p9ma€y  is  M  fliRiiig  JD  tfi»caM  of  batCwy  as  imprisDmneiit ;  and  jret 
ttmte  is  wmIoqIii,  but  thsit  oae  threatened  to  be  beaten  may  demand 
the  surety  of  the  peace.    Md.  sect.  7. 

Mr.  Dalien  recemmends  great  caution  in  granting  surety  for  the 
pteuuty  espedalljr  irfaere  the  ai^iication  seems  to  arise  from  malice. 
He  also  says,  that  surety  for  the  peace  shall  not  be  gnuited  merely  be- 
cnuae  the  applicant  is  at  vaHance,  or  in  suit,  with  another  t  and  both 
i«ainbard  and  Dalton  tbiok  it  is  not  grantable  for  ftar  of  danger  to  the 
complahiant'b  servants  or  cattle.    See  Lamb,  8d.    Dait.  ch.  I  i  6. 

Mr.  Dalton  thinks,  that  if  a  man  threatens  to  beat  the  wife  or  child 
of  another^  he  may  dMnand  surety  of  th€^  peace  against  him.  Dait, 
ch.  fl6. 

But  sufoty  for  the  p^ce  is  grantable  only  on  an  apprehension  of  pre^ 
s^fit  fir  future  dangef »  not  for  a  battery,  Bee.  that  is  past ;  in  this  last 
case  the  offender  may  be  indicted.    See  Dolt,  ch.  1 16. 

Surety ^f  the  peace  may  be  granted  m  a  person,  for  dread  of  dnnage 
to  him  and  his  men,  by  such  as  ham  discord  with  him.  4  Corny.  Dig, 
315. 

IV.    IN  WHAT  MANNER  IT  SHALL  BE  GRANTED. 

It  seeaaeth  certain,  that  If  the  person  to  be  bound  be  in  the  pre" 
seoce  of  the  justice,  he  may  be  immediately  commiued,  unless  he 
offer  sureties ;  and  from  hence  it  follows  u  fortimy  that  he  knay  be 
commanded  by  W(N?d  of  mouth  to  find  sureties,  and  committed  for  fats 
disobedience ;  but  it  is  said,  thai  if  be  be  absent,  he  cannot  be  commie- 
ted  without  a  warrant  from  some  justice  of  the  peace,  in  order  to  find 
sureties,  and  that  such  warrant  dught  to  be  under  seal,  and  to  shew 
the  cause  for  which  it  is  granted,  and  at  whose  suit,  and  that  it  may  be 
directed  to  any  indifferent  person.    Haw.  B.  1,  ch.  60,  sect.  9. 

The  warrant  may  direct  the  party  to  be  brought  either  before  the 
jusdce  himself,  who  granted  it,  or  before  any  other  justice ;  but  it  is 
most  usual  to  c^rect  the  party  to  be  brought  before  him  only ;  for  it  is 
pre^med  that  he  has  the  best  knowledge  of  the  foct.    5  Co.  59. 

The  issuing  the  writ  of  MufifiUcavit  not  being  among  the  powers  of 
a  justice  of  the  peace  (for  whose  information  this  work  is  intended) 
nothing  need  here  bo  said  of  it.    See  4  Corny,  Dig.  215. 

V.    HOW  A  PEACE  WARRANT   SHOULD   BE  EXE- 
CUTED. 

1.  It  can  only  be  executed  by  some  one  of  the  officers,  or  persons, 
to  whom  it  is  directed,    /fow.  B.  1,'^ch.  60,  sect.  1 1. 

2.  It  seems  generally  agreed,  that  where  a  person  authorised  by 
warrant  of  a  justice  of  the  peace  to  compel  a  man,  who  is  shelrertd 
in  an  house,  to  find  sureties  for  the  peace,  or  good  behaviour,  is  dented 
quietly  to  enter  into  it,  he  may  justify  breaking  open  the  doors;  in  or- 
der to  take  him  ;  but  he  must  first  signify  to  those  in  the  house  the 
cause  of  his  coming,  and  request  them  to  give  him*  admittance. 

,   3  Havfk.  86.     FoH.  321. 

3.  if  the  warrant  specially  direct  that  the  party  be  brought  before 
the  justice  who  made  it,  the  officer  oogjht  not  to  carry  him  before  any- 
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other ;  tuit  if  the  warrant  be  general,  to  bri&f^iii  befon  any  jutf^ce 
of  such  places  the  ofiicer  h<is  his  election  to  bring  him  before  what  juv' 
tice  he  pleaseth.     Haiv,  B.  1,  ch.  60,  sect  12,  13. 

4.  It  is  said  by  Hawkins,  Djilton,  and  Hale,  that  if  the  party^  reiiise 
to  go  befot^  a  justice,  or  to  find  sureties,  the  constable  may  commit 
him  to  jail,     bee  I  Haiwk.  128.    DaU.  ch.  118.     ^  li,IL  112. 

But  with  due  submission  to  those  great  authontiea^  I  apprehend 
that  no  such  power  as  that  contemplated  by  this  kind  of  warrant  ift 
given  to  constables,  either  in  England  or  America.  For,  if  it  be  admits 
ted  that  he  may  commit  the  offender  to  prison,  for  a  refusal  to  find 
sufficient  sureties,  we  muat  also  grant  him  the  power  of  judtcinj^  whafc 
acts  will  constitute  such  refusal,  as  well  as  to  administer  an  vatb  to  th« 
securities,  in  ok'der  to  judge  of  their  sufficiency  or  insufficiency;  the 
former  might  be  made  an  engine  of  oppression  \  the  latter  would  evv* 
dently  be  illegal. 

5.  If  the  officer  do  arrest  the  party,  and  do  not  carry  him  before  thc^ 
justipe  to  find  sureties ;  or  if  he  neglect  any  part  of  his  duty  arising^ 
under  the  warrant,  he  is  punishable  by  indictment  and  fine,  by  the 
court,  and  also  liable  to  the  action  of  the  party  for  false  imprisonment ; 
for  where  an  officer  doth  not  pursue  the  effect  of  his  warrant,  his  war- 
rant will  not  excuse  him  for  what  he  hath  done.    Dot.  c.  1 18. 

6.  When  the  party  cometh  before  the  justice,  he  must  ofier  sure- 
ties, or  else  the  justice  may  commit  him :  for  the  justice  needeth  not* 
demand  surety  of  him.  {Dalt,  c.  1 18,  169.)  But  it  is  said  by  PraUt  in 
the  case  of  the  king  v,  Wilkes,  that  a  justice  cannot  commit  for  not 
finding  security,  until  the  party  has  been  required,  and  haa  refused  so 
to  do.     2  Leach^B  Hawk,  7.  note  (6). 

7.  If  the  justice  was  deceived  in  the  sufficiency  of  the  securities, 
he  or  any  other  justice  may  aftenvards  compel  the  parly  to  find  and 
put  in  other  sufficient  securities,  and  may  take  a  new  recognizance  for 
the  same.    Dait.  c.  1 16,  119. 

8.  But  if  the  sureties  die,  the  party  principal  shall  not  be  compelled 
to  find  new  sureties.     Ibid.  1 1 9. 

9.  Also,  if  a  man  that  was  bound  to  keep  the  peace  hath  broken  his 
bond,  the  justices  ought  of  discretion  to  bind  him  anew.     Lamb.  78. 

But  not  until  he  be  thereof  convicted  by  due  course  of  law ;  for  be- 
fore conviction  he  standeth  indifferent  whether  he  hath  forfeited  hia 
recognizance  or  not.     Crompt,  125. 

Vr.  FORM  OF  A  RECOGNIZANCE  OF  THE  PEACE. 

It  seems  that  a  recognizance  of  the  peace  may  be  regulated  by  the. 
discretion  of  the  justice,  both  as  to  the  number  and  sufficiency  of  the 
fiiuraties,  and  the  larganess  of  i,he  sum,  and  the  continuance  of  the 
time  for  which  the  party  shall  be  bound.  And  it  hath  been  said,  that 
a  recognizance  to  keep  the  peace,  as  to  a  person,  for  a  year,  or  for  life,. 
or  without  expressing  any  certain  time  (in  which  case  it  shall  be  intend- 
ed for  life)  or  without  fixing  any  time  or  place  for  the  party's  appear- 
ance, or  without  binding  him  to  keep  the  peacp,  against  all  the  ciiizen& 
of  the  commonwealth  in  general,  is  good.  Dalt.Q,  119^  120.  Aww 
Bl  1>  c.  60,  sect.  15.     1  Term  Refi.  696. 
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However  it  seems  to  be  the  safest  way  to  bind  the* party  to  appear 
•at  the  next  sessions  of  the  peace,  and  in  the  mean*  time  to  keep  the 
peace  as  well  towards  all  the  citizens  of  tl)e  commonweaUii,  as  partL- 
<mlarly  to  the  party  praying  it,  according  to  the  common  form  of  pre* 
cedents.  Haw,  B.  Ij  c.  60^  sect.  16. 

VII.    HOW  SUCH  RECOGNIZANCE  MAY  BE  FORFEITED, 

1.  The  recognisance  is  forftdted,  if  the  party  make  default  of  ap- 
|M»rance«  and  Uie  same  d.efault  shall  be  recorded.  3  Haw^  /,  c.  1. 

If  thfd  party,  have  any  excuse  for  not  appearing,  it  seems  the  court 
js  not  bound  peremptoiiiy  to  record  his  default,  but  may  equitably  con- 
aider  of  tke  reasonableness  of  such  excuse.  Hwrn,  B.  1,  c.  60,  sect.  18. 

And  Mr.  DuUon  says*  in  case  of  the  sickness  of  the  party,  so  that 
he  cannot  appear,  he  has  known  that  the  justices,  upon  due  proof 
jthereof^  have  forborne  to  certify  or  record  such  forfeiture  or  default ; 
and  that  they  h<^ve  taken  sureties  of  the  peace)  from  some  friend  of  his 
present  in  .court,  until  the  next  court,  for  that  the  principal  intent  of 
the  recognizance  was  but  the  preservation  of  the  peace.    Dalt.  c.  120. 

2.  Also  there  is  no  doubt  but  that  it  may  be  forfeited  by  any  actual 
violence  to  the  person  of  another,  whether  it  be  done  by  the  party 
himself,  or  by  others  through  his  procurement;  as  manslaughter^ 
rape,  robbery,  unlawful  imprisonment,  and  the  like.  Hav),  B.  I9  c. 
60,  sect.  20. 

3.  Also  it  hath  been  holden,  that  it  may  be^'forfeited  by  any  treason 
jigainstthe  commonwealth,  and  also  by  any  unlawful  assembly  in  ter* 
ror  of  the  people,  and  even  by  words  tending  directly  to  a  breach  of 
the  peace,  as  by  challenging  one  to  fight,  or,  in  his  presence,  threat- 
eniog  to  beat  him.    Ham,  B.  I,  c.  60,  sect.  21. 

Otherwise  it  is,  if  the  party  be  absent ;  and  yet  if  the  party  so 
bound  shall  threaten  to  kill  or  beat  another  who  is  absent,  and  after 
^hall  lie  in  wait  for  him,lo  kill  or  beat  him,  this  is  a  forfeiture  of  his 
recognizance.     Dalt.  c.  121. 

4.  However,  it  seems  that  it  shall  not  be  forfeited  by  bare  words  of 
heat  and  choler,  as  the  calling  a  man  a  knave,  teller  of  lies,  rascal,  or 
drunkard ;  for  though  such  words  may  provoke  a  choleric  man  to 
break  the  peace,  yet  they  do  not  directly  challenge  him  to  do  it,  nor  does 
it  appear  that  the  speaker  intended  to  carry  his  resentment  any  fur- 
ther. And  it  is  said,  that  even  a  recognizance  for  the  good  behaviour 
^hall  not  be  forfeited  for  such  words ;  fiom  whence  it  follows,  a  forti' 

I  ori^  that  a  recogriizance  for  the  peace  shall  not.     Haw,  B.  1,  ch.  60, 

I  sect.  22. 

i  5.  Also  there  are  some  actual  [justifiable]  assaults  on  the  person  of 

anotlier,  which  do  not  amount  to  a  forfeiture  of  a  recognizance  for  the 
peace :  As  if  an  officer,  having  a  warrant  against  one  who  will  not 
suffer  himself  to  be  arrested,  beat  or  wound  him  in  the  attempt  to 
take  him  ;  or  if  a  parent,  in  a  reasonable  manner,  chastise  his  child, 
or  a  master  his  servant,  being  actually  in  his  service  at  the  time ;  or  a 
schoolmaster  his  scholar;  or  a  jailor  his  prisoner ;  or  even  a  husband 
)iis  wife,  as  some  say ;  or  if  one  confined  a  friend  who  is  mad,  and 
bii)d  and  beat  him.  Sec.  in  such  a  manner  as  is  proper  in  his  circum- 
^tam;g,s ;  or  if  a  man  fqrce  a  swofd  from  one  who  offers  to  kill,  another 
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therewith ;  or  if  a  man  gend]r  lajr  hia  haada  oa  aiMtherf  and  Oieiabjr 
aiay  himfromexcitiagadog  againat  a  third  peraoQ ;  or  if  I  beatooe 
<witbout  wounding  him,  or  throwing  at  him  a  dangwoua  waapon)  who 
wrongfully  endeavours  with  violeDce  to  diaposaeaa  oie  of  my  land*  or 
goods,  or  the  goods  of  wiother  delircrad  to  me  to  be  keft  Car  himi 
and  will  not  desist  upon  my  laying  my  hands  gently  upon  Idm,  and  dis- 
turbing him ;  or  if  a  man  beat,  09*9  as  some  aayi  wound*  or  ipaim  one 
^  who  makes  an  assault  upon  his  person,  or  that  of  hia  wife,  parei^ 
child,  or  master,  espeeially  if  it  appear  that  4ie  did  lU  he  could  to 
avoid  fighting  before  he  gave  the  wound  s  or  if  a  man  fight  with  ^ 
t>eat  one  who  attempts  to  kill  any  stranger ;  or  if  a  map  even  thraat- 
en  to  kill  one  who  puts  him  in  fear  of  deathi  in  such  a  place  where  lie 
cannot  safely  fly  from  him^  or  if  one  impriaon  liioae  whom  he  sees 
fighting  till  the  heat  is  over.     IMd.  aect.  23. 

6.  But  it  seems  agreed,  that  no  one  shall  forfeit  such  a  reoogni- 
aance,  by  a  bare  treaipasa  of  another's  lands,  or  goods,  unless  it  be  ac* 
cOTnpanied  with  some  violence  to  the  person.    Ibid.  aeet.  25. 

7.  Nor  in  the  exerellK  bf  lawful  sporu.    4  Com.  Dig.  %2\. 

But  it  is  said,  that  he  who  wounds  another  in  fighting  with  iiafced 
awords,  does  in  strictness  forfeit  such  a  recognisance,  homiae  no  con- 
sent can  make  so  dangerous  a  diversion  lawful.  Ham.  B.  1,  ch.  60, 
eect.  36. 

8.  Nor  will  scolding  words  be  a  forfeiture ;  for  an  act  mustbe  done. 
A  iMt,  180. 

9.  Nor  will  a  hurt  ariidngfram  negligence  or  misohance;  though 
the  party  would  be  bound  to  answer  for  it  in  a  dvll  action.  Ham.  B. 
1,  ch.  60,  sect.  %7. 

VIII.    HOW  BUCK  RECOGNIZANCES  MAY  BE  DIS- 
CHARGED. 

1.  He  who  is  bound  to  keep  the  peace,  and  to  appear  at  a  certain 
day,  must  appear  at  that  day,  and  record  his  appearance,  although  he 
who  craved  the  peace  cometh  not  to  desire  that  it  may  be  continued ; 
otherwise  the  recognizance  cannot  be  discharged.    Dalt.  c.  120. 

2.  It  may  be  discharged  by  the  death  of  the  principal  party  bound 
thereby,  if  it  was  not  forfeited  before.     Haw.  B.  1,  c.  60,  sect.  17. 

3.  i\lr.  Hawkins  doubts  whether  the  party  complaining  can  discharge 
a  recognizance  for  the  peace.    Ibid, 

4.  Bui  it  is  sometimes  discharged  by  the  release  of  the  prosecutor, 
on  motion,  by  producing  his  consent  verified  by  affidavit  :^— or  consent- 
ing by  counsel.     4  Com.  Dig.  332. 

5.  And  if  a  man  be  bound  to  keep  the  peace  towards  the  common* 
wealth,  and  all  its  citizens,  but  not  towards  any  particular  person,  and 
to  appear  at  such  a  sessions,  the  court  at  that  sessions  may  make  pro- 
clamation, that  if  any  one  can  shew  cause,  why  the  peace  granted 
against  such  a  one  shall  be  continued,  he  shall  speak ;  and  if  no  per- 
son cometh  to  demand  the  peace  against  him,  or  to  shew  cause  why  it 
should  be  continued,  then  the  court  may  discharge  him.  But4f  a 
man  be  bound  as  aforesaid,  and  eafiecially  to  keep,  the  peace  towards  a 
certnin  person^  there,  though  such  person  cometh  not  to  desire  the 
peace  may  be  condnued,  yet  the  court  by  their  discretion  may  Und 
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liim  ov«r  to  tho  next  sett&ions,  and  that  may  be  to  keep  the  peace 
against  that  person  only,  if  they*  shall  think  i;«>d.    Dalt,  ch.  120. 

And  it  is  said  that  the  sureties  are  not  dischar(i;ed  by  their  deathi 
but  that  their  executors  or  administrators  continue  bound,  as  thdr  tes- 
tators^ or  intestates  were.     .Ato.  B.  l,<:-60,  sect.  17. 

6.  Likewise,  ii  the  party  be  imprisoned  for  default  of  sureties,  and 
after  he  that  demanded  the  peace  against  him  happen  to  die ;  it  seejn- 
eth  the  justiqe  may  make  his  libcratfi  or  warrant  for  the  delivery  .of 
such  prisoner ;  for,  after  such  death,  there  scemeth  no  cause  to  conti- 
nue the  other  in  prison.    i)a^.  C.118. 

Also,  any  justice  may,  upon  the  offer  of  such  prisoner,  take  surety 
.of  himJor  the  peace,  and  may  thereupon  deliver  bun.    Dolt,  c.  1 1 8« 

There  is  yet  another  mode  (and  by  far  the  most  usual  in  this  state) 
in  which  a  recognizance  for  the  peace  may  be  discharged  ;  which  is, 
bf  the  act  of  the  court  itself  to  wh|ch  such  reco^i^sance  is  returna- 
ble, on  a  full  examination  of  the  eyidence,  as  .well  ,on  behalf  of  the 
complainant,  as  the  parly  accused.  ;Kor  although  it  is  strongly  holdeui 
in  the  books,  '  That  the  court  will  not  permit  the  truth  of  the  allega* 
tions  to  be  controverted  by  the  defendant,  but  will  order  security  to  be 
takeh  immediately,  if  no  olyections  arise  upon  the  face  of  the  article* 
themselves:'  (Str.  1303.)  Yet  it  is  the  constant  practice,  in  the 
courts  of  this  commonwealth,  to  go  into  a  full  inquiry  of  the  fects,  and 
to  release  or  bind  the  party,  as  they  may  judge  most  proper  from  the 
nature  and  civcumstances  of  the  case. 


IX.    VARIOUS  PRECEDENTS. 

{A)  Form  of  tlie  oath  to  be  administered  to  the  person 
demanding  surety  of  the  peace. 

You  shall  swear  that  the  surety  for  the  peace  which  you  now  re- 
quire  against  A  O  proceeds  from  a  well  grounded  fear  that  the  aaid 
A  O  will  burn  jour  house,  or  do  you  some  corporal  hurt,  or  that  he 
will  procure  some  other  person  or  pevaons  to  do  you  such  injury  ;  and 
^that  you  have  just  cause  to  be  afraid  in  copsequence  of  the  said  A  O's 
threaU  ;  and  that  you  do  not  require  such  surety  out  of  malice,  or  for 
vexation*    So  help  you  God. 

[B)  JVdrrant  for  the  peace. 

county,  to  wit. 
Whereas  A  J,  of  in  the  said  county,  f  eoman,  hath  person- 

ally, come  before  me*  J  P»  one  of  the  coi^mon wealth's  justices,  as- 
signed to.keep  the  peace  in  the  said  county,  and  hath  taken  a  oorpo- " 
ral  outh>  that  he,  the  said  A  i,  is  afraid  A  O.  of  in  the  said  coun- 

ty, labourer,,  will  beat  him  (wound,  maim,  kilL)  or  do  hpn  some  bodily 
hurt,  UHi  hath  therefore  prayed  surety  of  tlie  peace  against  him,  the 
said  AO  :  Tbese  are  therefore  on  tlie  behalf  and  in  the  name  of  the 
commonwealth  to  command  you,  that  immediately  upon  the  rcceifft 
hereof  you  bring  the  said  A  O  before  me,  to  find  surety,  as  well  for 
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hiB  personal  appearance  at  the  nesEt  court  to  be  holdeo  for  the  sai4 
county^  as  also  for  his  keeping  the  peaces  in  the  mean  timey  towards 
th<JKizen8  of  this  commonwealth,  and  cliiefljr  towards  the  said  A  J- 
Giten  under  my  hund  and  s^al,  at  in  the  said  county,  the 

day  of  in  the  year 

'  J  P.     iSioL^ 

Mtg,  This  warrant  may  be  directed  to  the  sherifip,  constable,  or  te 
any  private  person  by  name^  who  is  no  oflHoer;  for  the  justice  may 
authorise  any  one  to  be  his  officer  whom  he  pleases  to  make  snch; 
but  It  is  most  adviseable  to  direct  it  to  the  constable  of  the  precinct 
wherein  it  is  to  be  executed ;  for  that  no  other  constable)  and,  tf  /brti' 
ori,  no  private  person^  is  compellable  to  serve  it.  Haw.  B.  Sj  c.  IS, 
pect  27. 

(C)  fFarrant  for  the  good  behaviour^  from 
Lambard  &P  Dakoiit 

county^  to  wi/. 

A  P)  and  B  P,  justices  of  the  commonwealth,  assigned  to  keep  the 
peace  within  the  said  county^  to  the  sheriff  of  the  said  county,  and  Co 
all  and  singular  the  constables,  and  other  officers  in  the  said  county, 
greetipK : 

Forasmuch  as  we  are  given  to  understand}  from  the  informalioot 
testimony,  and  complaint  of  many  credible  persons,  that  A  O,  of 
in  the  said  county,  gentleman,  and  B  O,  of  in  the  same  county, 

yeoman,  are  not  of  good  name  and  fame,  nor  of  honest  conversatiooy 
but  evil  doers^  riotei>  barrators,  and  disturbers  of  the  peace  of  the 
(Commonwealth,  so  that  murder,  hoinicide,  strifes,  discords,  and  other 
grievances  and  damages,  amongst  the  citizens  of  the  said  common* 
wealthf  concerning  their  bodies,  are  likely  to  arise  thereby :     There- 
fore, on  behalf  of  the  said  commonwealth,  we  command  you,  and 
every  of  you,  that  you  omit  not  by  reason  of  any  liberty  within  ihc 
county  aforesaid,  but  that  you  attach,  or  one  of  you  do  attach,  the 
aforesaid  A  O  and  B  O,  so  that  you  have  them  before  us,  or  others 
our  fellows,  justices  of  the  said  commonwealth,  assigned  to  k<rep  the 
peace  within  the  county  aforesaid,  as  soon  as  they  can  be  taken,  [or- 
before  the  justices  of  the  said  commonwealth,  assi$;ned  to  keep  the 
peace  within  the  county  aforesaid,  and  also  to  hear  and  determine  di-  < 
vers  felonies,  trespasses,  and  other  misdeineanors,  in  the  said  county 
committed,  at  the  next  court  to  be  hoMen  in  and  for  the  s^id  county] 
to  find  then  before  us  (or  the  the  said  justices)  sufficient  surety  and 
mainprsie  for  their  good  behaviour  towards  the  said  commonwealth, 
and  all  its  citizens,  according  to  the  form  of  the  statute  in  such  case 
made  and  provided.    And  this  you  shall  in  no  wise  omit,  on  the  peril 
that  shall  ensue  thereon.    And  have  you  before  us,  lor^  before  the 
said  justices,  at  the  sessions  aforesaid]  this  precept.     Given  under, 
our  seals,  at  the  in  the  county  aforesaid^  this  day  of 

in  the  year 
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(D)  Recognizance  for  the  peace  or  good  behaviour. 

coantf,  to  wit. 

Be  it  remembered,  that  on  the  day  of  tii  the  year 

A  O,  of  in  Ihe  county  aforesaid,  yeoman,  A  S,  of  the  same 

place,  yeoman,  and  B  S,  of  the  same  place,  yeoman,  came  before  mc< 
one  of  thr  commonwealth's  justices  of  peace  for  the  county  afore- 
said, and  acknowledged  themselves  to  owe  to  C  M,  esqufre,  govurnor 
or  chief  magistrate  of  the  commonwealth  of  Virginia,  and  his  suc- 
cessors, to  wit,  the  said  A  O,  the  sum  of  dollars,  and  the  said  A 
S,  the  sum  of  dollars,  and  the  said  B  S,  the  sum  of  dol- 
lars, current  money  of  Virginia,  to  be  respectively  levied  and  made  of 
their  several  goods  afid  chattels,  lands  and  tenements,  to  tlie  use  of  the 
commonwealth  aforesaid,  if  he,  the  said  A  O,  shall  fail  in  performing 
the  condition  underwritten. 

The  condition  of  this  recognizance  is  such,  that  if  the  above  bound 
A  O  shall  personally  appear  at  the  next  court,  to  be  holden  iti  and 
for  the  county  of  aforesaid,  to  do  and  receive  what  shall  then 

Slid  there  b^  enjoined  him  by  the  said  court,  and  in  the  mean  time 
shall  keep  the  peace  \pr^  be  of  the  good  behaviour ;  or,  shall  keep  the 
peace,  and  be  of  the  good  behaviour]  towards  the  commonwealth  and 
all  its  citizens,  and  especially  towards  A  J,  of  .  in  the  said  county, 
yeomari  :  Then  the  baid  recognizance  shall  be  void,  or  else  remain 
in  full  force. 

{E)  Mittimus  for  want  of  sureties, 
county,  to  wit.  \ 

To  the  constable  of  and  to  the  keefier  of  the  jail  in  the  eaid 

county. 

Whereas  A  O,  of  in  the  said  county,  yeoman,  is  now  brought 
before  me,  J  P,  one  of  the  commonwealth's  justices,  assigned  to  keep 
the  peace  in  the  said  county,  r^uiring  him  to  find  sufficient  sureties 
to  be  bound  with  him  in  a  recognizance,  for  his  personal  appearance 
at  the  next  court  to  be  holden  in  and  for  the  said  county,  and  in  the 
mean  time  to  keep  the  peaee  [or,  be  of  the  good  behaviour]  towards 
the  said  commonwealth,  and  all  its  citizens,  and  especially  towards  A 
J,  of  in  the  said  county,  yeoman ;  and  whereas  he,  the  said  A  . 

O,  hath  refused,  and  doth  now  refuse  before  me,  to  find  such  sureties : 
These  are  therefore,  iti  the  naxne  of,  the  commonwealth,  to  command 
you,  the  said  constable,  forthwith  to  convey  the  said  A  O  to  the  com- 
mon jail  of  the  said  county,  and  to  deliver  him  to  the  keeper  tliereof 
there,  together  with  this  precept :  And  I  do,  in  the  name  of  the 
said  commonwealth^  hereby  command  you,  the  said  keeper,  to  receive 
the  said  A  O  into  your  custody,  in  the  said  jail,  and  him  there  safely 
keep,  until  he  shall  find  such  sureties  as  aforesaid,  [or,  be  otherwise 
discharged  by  due  course  of  law].  Given  undor  my  hand  and  seal,  at 
in  the  said  county,  this  day  of  in  the  year 
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{F)  Liberate,  fir  warrant  to  the  jailor  to  discharge  me 
committed  for  want  of  sureties. 

county,  to  wit. 

JP,  one  of  the  cominonwealth's  justices,  assigned  to  keep  the 
^sice  within  the  said  county,  to  the  keeper  of  the  jail  in  the  su4 
county,  greeting : 

Forasmuch  as  A  O,  in  the  public  jail  in  your  custody  now  bei^i 
«t  the  suit  of  A  J,  of  in  the  said  county,  yeoman,  for  the  want  of 
his  finding  sufficient  sureties  lor  his  personal  appearance  at  the  next 
court,  to  be  holden  in  and  for  the  said  county,  and  for  his  keeping  the 
peace  [ovy  being  of  the  geod  behaviour]  in  the  mean  time,  towards 
the  said  comnionwealih  of  Virginia,  and  its  citizens,  and  all  especially 
towards  the  said  A  JT,  hath  found  before  me  sufficient  sureties,  to  wit. 
A  S,  of  yeoman,  and  B  S,  of  yeoman,  either  of  which 

hath  undertal^en  for  the  said  A  (),  under  the  pain  of  dollars, 

find  he,  the  said^  A  O,  hath  undertaken  for  himself,  under  the  pain  of 
dollars,  that  he,  the  said  A  O,  shall  and  will  personally  ap- 
pear at  tlie  next  coUrt,  tebe  holden  in  and  for  the  said  county,  and  shall 
well  and  truly  keep  the  peace  ^or,  be  of  the  good  behaviourX  in  the 
mean  time,  towards  the  said' common  wealthy  and  all  the  citizens  there- 
of,  and  especially  towards  the  said  A  J.  Therefore,  on  behalC  of  the 
said  commonwealth,  I  do  command  you,  that  if  the  said  A  O  do  re- 
main in  the  said  jail,  for  the  said  cause,  and  for  none  other,  then  you 
forbear  to  grieve  or  detsdn  him  any  longer,  but  that  you  deliver  him 
thence,  and  suffer  him  to  go  at  large,  and  that  upon  the  pain  that  will 
h\\  thereon.    Given  under  my  hand  and  seal,  at  in  the  stiil 

county,  this  day  of  in  tlie  year 


SURETY  FOB  THE  GOOD  BEHA- 
VIOUR. 

SURETY  for  the  good  behaviour  resembles  in  so  many  instances 
surely  fi^r  the  peace,  both  as  to  the  manner  in  which  it  is  to  be  taken, 
.  superseded,  and  discharged,  that  it  will  not  require  a  particular  oon- 
aideration^  except  as  to  the  following  points : 

L  For  what  misbehaviour  it  is  to  be  required^    IL  For 
what  it  shall  be  forfeited. 

1.   FOR  WHAT  MISBEHAVIOUR  IT  IS  TO  BE  REQUIRED, 

This  species  of  recognizance,  with  sureties,  which  includes  surety 
for  the  peace,  and  something  more,  may  l>e  required'by  the  judges  of 
the  court ^f  appeals,  high  court  of  chancery,  «nd  general  court,  and 
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tlie  fistkes  of  the  p^ace  in  each  county  and  ciorporatibh,  of  «»rA  fier^ 
#WM  %»hoare  not  tf  good  fttme.     See  1  Rev*  Code,  ch.  69,  p.  94. 

Under  the  act  of  34  £dvf,  3,  c.  I9  which  uses  the  same  general 
mode  of  expression,  it  hath  been  holdcn,  that  a  man  may  be  bound  i(P 
bis  good  behaviour  for  causes  of  scandal  against  good  moraU^  as  well 
as  against  the  peace  i  as  for  haunting  bawdy  houses  with  women  of  bad 
iame«  or  ibr  keeping  such  women  in  his  house.  Thus  also,  night- 
walkers;  eaves-droppers;  such  as  keep' suspicious  company,  or  are 
reported  to  be  pilferers  or  robbers ;  such  as  sleep  in  the  day,  and  walk 
in  night,  common  drunkards ;  whoremasters ;  the  putative  fathers  of 
bastards ;  cheats ;  idle  vagabonds ;  and  other  persons  whose  misbe- 
haviour may  reasonably  bring  them  witliin  the  p^eneral  words  of  the 
statute,  as  persons  not  of  good  fame ;  an  expression  it  must  be  owned 
of  so  great  a  latitude,  as  leaves  much  to  be  determined  by  the  discre- 
tion of  the  magistrate  himself.  But  if  he  commits  a  man  for  want  of 
sureties,  he  must  express  the  cause  thereof  with  convenient  certainty  \ 
and  take  care  that  such  cause  be  a  good  one.  4  BL  Com.  356.  Jiuiff^ 
B.  I,  c.  61,  sect.  3. 

II.    FOR  WHAT  IT  SHAIX  BE  FORFEITED, 

A  recognizance  for  the  good  behaviour  may  be  forfeited  by  ail  the 
same  means,  as  one  for  the  security  Tor  tha  peace  may  be ;  and  also 
by  some  others.  As,  by  going  armed  with  unusual  attendance,  to  tbe 
terror  of  the  people ;  by  speaking  words  tending  to  sedition  ;  or  by 
committing  any  of  those  acts  of  misbehaviour,  which  the  recognizance 
was  intended  to  prevent.  But  not  by  barely  giving  fresh  cause  of  sus- 
picion, of  that  which  perhaps  may  never  happen :  for  though  It  is  just 
to  compel  suspected  persons  to  give  security  to  the  public  against  mis- 
behaviour that  is  apprehended ;  yet  it  would  be  hard  upon  such  suspi- 
cion,  without  the  proof  of  atiy  actual  crime,  to  punish  them  by  a  for- 
feiture of  their  recognizance.  ^  BK  Com,  257.  Haw.  B.  I,  c.  61^ 
sect.  5.  f 

The  precedents  for  this  title  may  be  found  among  those  under  the 
preceding  head,  Surxtt  roR  tbb  pxack* 

There  are  also  several  other  offences,  for  which  surety  for  the  good 
behaviour  is  required  by  law. 

As,  by  Virginia  Law  (1  Rev,  Code^  ch.  1 1,  p.  19.)  "  it  shall  not  be 
lawful  for  any  person  to  offer  in  payment  a  private  bank  bill  or  note 
for  money,  payable  to  bearer ;  and  whosoever  shall  offend  herein,  shall 
not  only  forfeit  to  tlie  informer  ten  times  the  value  of  the  sum  men- 
tioned in  such  bill  or  note,  but  may  be  apprehended  by  warrant  of  a 
justice,  and  upon  due  proof  of  the  fact  made  to  him,  or  upon  bis  own 
acknowledgment  thereof,  be  bound  to  the  good  behaviour,  or  if  he 
afterwards  offend  in  the  like  manner,  it  shall  be  deemed  a  breach  of 
the  condition  of  the  recognizance."  So,  of  a  bank  having  no  charter. 
2  Rev.  Code^  ch.  54,  p.  79. 

A  person  convicted  of  unlawful  gaming  shall  find  surety  for  his 
good  behaviour,  for  twelve  months.  See  acts  referred  to  tmder  title 
,  Gamimo. 

So)  for  keeping  a  tippling  house,  fee.    See  Osdihabies. 
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A  person  convicted  a  thircl  time  of  unlawfol  httntiAg.    See  A urr« 

ZIfG. 

fCT*  For  other  cases,  see  the  respective  titles  of  tUs  volume. 


SWEARING. 


THE  penalties  for  profane  swearing,  cursing,  or  getting  drunk, 
are  eighty- three  cents  for  each  offence,  on  conviction,  by  the  oath  of 
one  or  more  witnesses,  the  confession  ot  the  party,  or  the  offence  be- 
ing committed  in  presence  of  a  magistrate.  See  Virginia  Lavf^^  I  Rev, 
Codcy  ch.  138,  sect.  I,  p.  276. 

The  prosecution  must  be  commenced  within  two  months.  Ibid, 
sect.  3. 

Summons. 

county,  to  wit.    To  constable. 

Whereas  information  hath  this  day  been  made  before  tb^  J  P,  one 
of  the  commonwealth's  justices  of  the  peace  for  the  said  county,  upon 
the  oath  of  A  J,  of  that  on  the  day  of  in  the 

year  he  heard  A  O,  of  in  the  said  county,  at 

in  the  said  county,  swear  one  profane  oath  (or^  curse  onefirqfime  curaeg 
o^j  aavf  the  said  J  O  drunk.)  These  are  therefore  to  command  you, 
to  cause  the  said  A  O  foithwith  to  appear  before  me,  to  answer  the 
premises,  and  to  be  further  dealt  with  according  to  law.  Given  under 
my  hand  and  seal,  at  in  the  said  county,  the  (ky  of 

in  the  year 

If  the  conviction  be  for  the  offence  committed  in  presence  of  a  jus- 
ticCf  it  may  be  in  the  following  form : 

Be  it  remembered,  that  on  the  day  of  in  the  year 

A  O  was  convicted  before  me,  J  P,  one  of  the  common- 
wealth's justices  of  the  peace  for  the  cotmty  of  of  swearing 
one  (or  more)  profane  oaths  (or  cursing)  one  (or  more)  profane  curses, 
or  (of  being  drunk.)  Given  under  my  hand  and  seal,  the  day  and  year 
aforesaid. 

The  form  of  the  warrant  for  distress  may  be  found  under  title 
Gaming,  &c.  adapting  the  description  of  the  offence  to  the  nature  <tf 
the  case. 

Tenant.    See  Rxnts. 

Theft.    See  Larceny. 

Theftbote.    See  Felont.  } 

Tippling  houses.    See  Ordinaries. 
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THE  culture  of  tobacxo  has  long  been  a  favourite  object  in  Virgi- 
niai  and  it  was  the  only  staple  commodity  to  which  the  first  settlers 
could  be  induced  to  turn  tbefr  attention.  (See  1st  and  2d  vols.  Stat,  at 
LargCj  Intlexy  tit.  Tobacco.)  It  is  matter  of  cuiiosity  to  trace  the 
history  and  progress  of  the  cultivation  of  this  plant,  from  the  infanc7 
of  our  country  to  the  present  dj^y .  V^ariouslav^s  were,  at  first,  enact* 
ed  by  the  legislature,  with  a  view  to  improve  its  quality  and  lessen  tlie 
quantity.  The  distance  at  which  the  plants  should  be  set  apart,  the 
number  qffilantM  to  be  tended  by  each  labourer,  and  the  number  of  leaves 
to  be  gathered  from  ^  plant,  were  all  prescribed  by  act  of  assembly. 
At  Me  period  a  law  was  in  force»  declaring,  that  no  tobacco  should  be 
planted  after  a  certaip  day  in  the  year;  at  another,  there  was  it 
total  auaftension  from  planting  for  a  year,  which  was  called  a  cessation^ 
,  or  etine.  The  size  of  a  hogshead  of  tobacco  was,  for  a  number  of 
years,  three  hundred  and  fifty  pounds  weight.  Before  any  warehouses 
were  established,  the  inspection  of  tobacco  was  performed  by  an  order 
from  a  commander  of  plantations,  to  two  men  in  the  neighbourhood^ 
who  wiere  to  view  it,  and  if  of  bad  quality  to  bum  it.  After  the  esta- 
blishment of  warehouses,  which  was  in  1633,  the  inspectors  were,  that 
member  of  the  king's  council  who  resided  necfresjL  to  the  warehouse) 
with  two  justices  of  the  peace  as  lus  assistants. 

The  laws  relating  to  tobacco  are  now  so  numerous  and  lengthy,  that 
it  would  unnecessarily  increase  the  size  of  the  volume  to  insert  them 
all.  A  reference  will,  therefore,  only  i>e  made  to  the  several  acts  of 
assembly,  accompanied  by  such  precedents  as  a  magistrate  may  have 
occasion  to  use.  See  1  Rev,  Code^  ch.  135)  p.  252.  Ibid,  ch,  154,  p. 
310.  Ibid.  ch.  S07,  p.  365.  Ibid.  ch.  214,  p.  369.  Ibid.  ch.  278,  p. 
409.  2  Rev.  Code,  ch.  39,  p.  35.  Ibid  ch.  37,  p.  58.  Ibid.  ch.  46, 
p.  74.  Ibid.  ch.  58,  p.  83.  Ibid,  ch,  73,  p.  100.  Sess.  ActSy  1808, 
ch.  6,  p.  16.     Ibid.  ch.  7,  p.  18.     Sess.  Acts^  1809,  ch.  19,  p.  21. 

(A)    fTarrant  against  a  picker,  for  refusing  to  pick  re- 
t    fused  tobacco,  on  1  Bev.  Codcy  ch.  135,  sect.  17,  p. 
259. 

to  wit. 
Whereas  information  hath  this  day  been  made  to  me,  J  P,  a  justice 
of  the  peace  for  the  county  aforesaid,  by  A  J,  that  B  P,  one  of  the 
^ckers  of  tobacco  at  warehouse,  in  the  said  county,  did,  on 

t{ie  day  of  last  past,  refuse  to  pick,  and  separate  the 

good  from  the  bad  tobacco,  of  hogshead  of  tobacco,  belonging 

to  the  said  A  J,  And  refused  by  the  inspectors  at  Uje  said  warehouse,  he, 


Digitized  by^OOQlC 


584  '  TOBACCO. 

the  said  B  Tj  beio]^  thereto  required  by  the  said  iftspectors.  .These 
are  therefore  to  require  you  to  suinnioD  the  said  B  P  to  appear  befon 
me  at  on  &c  to  shew  cause  why  the  penalty  of  five  dollars 

should  not  be  levied  upon  iiim  for  his  said  offence.     Given  kc 

(J?)  Warrant  against  a  picker  qftobaccoy  for  acting  witk^ 
out  being  qualified^  on  sect.  18. 

Whereas,  &c.  (as  in  the  fir^f)  did  undertake  the  opening, 

sorting,  picking,  and  separating  tobacco  brought  to  the  said  warehouse, 
for  hire  and  reward,  without  having  been  qualified  agreeable  to  laWj 
whereby  he  hath  forfeited  the  sum  of  four  dollars.     These  are  8cc 

(C)  Warrrant  against  an  inspector  Jhr  refusing  to  de/iver 
tpbacco  when  demanded^  on  sect.  30. 

Whereas  Sec.  (a»  in  the  first)  that  mnd  inspectors,  &c. 

^id  refuse  to  deliver  one  hundired  and  ninety-ninepounds of  tobacco^ 
agreeable  to  their  receipt  given  for  the  same^  wherebf  they  have  ibr- 
leited  double  the  amount  of  the  said  tobacco.    These  are  &c. 

\D)    Warrant  to  go  on  board  a  vessel  to  search  for  unin^ 
spected  tobacco,  on  sect.  27. 

WhereaS)  Sec.  f^es  in  thejirst)  on  oath,  that4here  is  good  canae  te 
suspect  that  there  is  a  quantity  of  tobacco  uninspected,  in  cask,  bulk, 
«r  parcelsv onboard  the  schooner  now  riding  at  near 

this  county.  I  do  therefore  authorise  and  require  you  to  go  <»  board 
the  said  schooner,  and  search  for  and  seise  such  tobacco,  and  the 
same  being,  seized,  to 'bring  on  shore  before  me,  cM'-some  other  jua* 
ticc  of  the  'peace  for  this  county,  to  be  disposed  of  aooording  to  bw. 
Oiven.&c. 

To  the  sheriff  (or  con^able)  of  county. 

The  warrant  of  distress,  where  the  penalty  recovered  is  under  five 
46llars,  may  be  formed  from  that  given  under  title  Gamino. 

(jB)  Form  of  a  certificate  to  be  given  to  the  person  who  has 
lost  a  tobacco  notCy  on  sect.  41. 

•county,  to  wit. 

I  do  hereby  certify,  that  on  this  day  of  in  (he  year 

A  L,  of  the  county  of  personally  aj^eared  before  me* 

J  P,  one  of  the  commonwealth's  justices  of  the  peace  for  .the  county 

•of  (ihe  county^  where  the  tobacco  U  fiaytMe)  juid  made  oath,     « 

that  on  or  about  the  day  of  last  past,  he  casually  kifit» 

(miclaidy  or  destroyed^ .  qs  the  case  may  be)  a  receipt  for  ope 

^ogsliead  of  tobacco,  granted  by  and  inspectors  of  tobacco^ 

at  warehouse,  in  the  county  of  aforesaid)  marked,  &p. 
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{here  insert  the  marks^  numbers,  weights,  to  whom  and  where  fiayable) 
and  that  at  the  time  said  receipt  was  lost  (mtbtaidvor  destroyed}  be> 
the  said  A  L,  was  lawfully  entitled  to  receive  the  said  tobacco  therein 
mentioned.    Given  &c. 

|C7*  The  provisions  of  this  act  extended  to  executors  and  adminis- 
trators.    See  Siss.  ^ctsy  1808,  ch.  6,  sect.  5,  p.  1 7. 

(T'^  JForm  of  the  bond  to  the  inspectors^  on  sect.  41. 

(  The  fienalty  may  be  in  the  usual  form,  in  double  the  amount  of  th€ 
tobacco  lost y  payable  to  the  inspectors,  with  the  following  contrition.) 

The  condition  of  the  above  obligation  is  such,  that  whereas  the 
above  bound  A  L  hath  this  day  produced  to  us,  the  above  named 
and  inspectors  of  tobacco  at  warehouse 

aforesaid,  a  certificate  from  under  the  hand  of  J  P,  a  justice  of  the 
peace  for  the  county  of  dated  the  day  ot  in  the 

year  certifying,  that  the  said  A  L  had  made  oath  before  him  to 

the  loss  of  a  hogshead  of  tobacco,  marked,  &c.  {here  insert  the  tnarki, 
weigjits,  ^c,  as  described  in  the  certificate)  for  which  said  hogshead  of 
tobacco  the  said  A  L  hath  required  a  duplicate  of  a  receipt,  which  we, 
the  said  and  have  accordingly  granted.    Now  if  the 

^aid  A  L,  and  {his  security)  shall  well  and  truly  indemnify  the 

person  who  may  hereafter  produce  the  original  receipt  for  the  said 
hogshead  of  tobacco,  within  twelve  months  from  the  date  of  the  no- 
tice published  of  the  loss  of  the  same  by  the  said  A  L,  the  value  paid 
by  the  said  holder  of  the  original  receipt  for  the  same,  then  the  above 
obligation  to  be  void,  else  to  remain  in  full  force. 

(G)  'Warrant  by  two  justices  against  the  master  of  a  ves^ 
sel,  for  taking  in  tobacco  in  bulk  or  parcels,  on  sect.  46. 

Whereas  &c.  {as  in  the  first)  that  A  O,  of  did  take  in  his 

vesseK  now  lying  at  near  this  county i  sundry  parcels  of  to- 

bacco, contrary  to  the  act  of  the  general  assembly  in  that  case  made 
and  provided,  whereby  he  hath  not  only  forfeited  the  said  tobacco,  but 
fifty  cents  for  every  pound  thereof.     These  are  &c. 

{H)  Warrant  against  the  inspectors^  for  passing  tobacco 
in  hogsheads  above  the  legal  sizCf  on  1  Bev.  Code^  ch. 
207,  sect.  4,  p.  365. 

to  wit. 
^Vhereaa  infonnation,  &c.  {as  in  form  {A)  that  T)  I  and  F  I,  inspi.c- 
torb  of  tobacco  at  warehouse,  in  the  said  county,  did,  on  the 

day  of  last  past,  inspiect  and  pass  hogs- 

head of  tobacco,  belonging  to  M  O,  the  hogsheads  in  which  the  said 
tobacco  was  packed  exceeding  the  size  allowed  by  law.  These  are 
therefore,  &c.  {conclude  as  inform  {ji). 


74 
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(/)  Warrant  for  manufacturing  tobacco  without  a  license^ 
on  2  Sev.  Code^  ch.  32,  sect.  1,  p.  35, 

to  wit. 
Whereas  information  hath  been  given  to  roe,  J  P,  a  justice  of  the 
peace  for  the  county  {or  cor/ioration)  aforesaid^  that  T  M,  of  Sec.  halh 
within  last  pasty  been  engaged  in  manafacturing  toUicoH  at 

the  cocHity  {or  corfiortuion)  aforesaid^  without  having  previously  ob- 
tamcda  hcense  for  that  purpose,  in  the  manner  prescribed  by  law. 
These  are  iherefore  to  require  you  to  summon  tlie  said  T  M,  to  afK 
pear  before  me,  or  some  ether  justice  of  the  peace  for  the  county  (or 
cor/ioration)  aforesaid,  to  shew  cause  why  the  penalty  of  ten  dollarft, 
for  every  ten  pounds  oC  t€>bacco  so  by  him  manufactured  {or  stemmed) 
should  not  be  levied  for  the  said  offence.    Given  Sec. 

Judpnent. 

It  appearing  to  me,  by  the  evidence  of  A  W,  B  W,  &c.  that  the 
within  mentioned  T  M  is  guilty  of  the  offence  whhin  charged,  and  that 
he  hath,  wkhin  last  past,  manufactured  (or  btcmmed) 

pounds  weight  of  tobacco ;  judgment  is  hereby  rendered  against  htm 
for  the  sum  of  .    And  it  is  further  ordered,  that  {t?ie 

gergeant  of  the  corfioration^  or  a  constable  of  the  cotmty)  do,  and  he  is. 
hereby  authorised  and  required  to,  seize  all  the  tobacco  to  be  found 
in  the  stemmery  or  manufactory  of  the  said  T  M,  together  with  every 
sort  or  kind  of  implement  employed  therein ;  and  the  same  in  his 
hands  safely  to  keep,  till  the  next  court  to  be  held  for  the  county  (or 
corftoration)  aforesaid,  to  which  court  the  said  .,  is  to  make  returo 
how  he  hath  executed  this  warrant.     Given  &c. 

For  the  form  of  an  execution,  see  title  Exbcution. 

( JC)    fParrant  for  selling  stemmed  or  manufactured  to-- 
bacco^  without  an  inspector's  certificate^  on  sect.  3. 

Whereas  information  hath  been  given  to  me  by  A  I,  of  Sec.  that 
B  Sy  of  &c.  halh,  within  last  past,  sold  divers  quantities  of 

stemmed  {or  manufactured)  tobacco,  without  having  obtained  a  certi- 
ficate from  the  inspector  appointed  for  that  purpose,  as  directed  by 
law.  These  are  therefore  to  require  you  to  summon  the  said  B  S  to 
appear  before  me,  or  some  other  justice  of  the  peace  for  the  couDty 
{or  corporation)  aforesaid,  at  on  Sec.  to  shew  cause  why  the 

penalty  of  ten  doUara,  for  every  ten  pounds  of  tobacco  so  by  him  sold, 
should  not  be  levied  for  his  said  offence.    Given  Sec. 

The  judgment,  in  the  last  pi*ecedent,  may  be  adapted  to  this  caae» 
omitting  what  relates  to  the  seizure,  •  Sec. 
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(Zr)    fFarrant  against  inspectors^  for  not  stowing  away 

tobacco  at  night. 

to  wit. 
Whereas  information  hath  been  given  to  n\ey  by  A  I,  that  B  I  and 
C  I,  inspectors  of  toba«co  at  warehouse,  in  the  county  {or 

xorjioration)  aforesaid,  did,  on  the  day  of  last  past, 

inspect  hogsheads  of  tobacco ;  wliich  they  failed  to  stow  away 

and  secure  at  night,  as  directed  by  the  act  of  the  general  assembly  in 
that  case  made  and  provided.  These  are  therefore  to  require  you  to 
summon  the  said  B  1  and  C  I  to  appear  before  me,  or  some  other  jus- 
lice  of  the  peace  for  the  county  [or  corfioraiion)  aforesaid,  at 
on  &c.  to  shew  cause  why  the  penalty  of  ten  dollars,  for  each  hogshead 
of  tobacco  so  by  them  inspected  duiing  the  day  aforesaid,  and  not  stow- 
ed away  and  secured  at  nighty  should  not  be  levied  on  them  for  the 
said  offence.    Given  Stc. 


TREASON. 


'  TREASON,  according  to  lord  Coke,  is  derived  from  irahir,  to  be- 
tray ;  and  trahUoUy  by  contraction  trca^on^  is  the  betraying  itself. 
3  Inst.  4. 

<^  If  a  man  do  levy  war  against  this  commonwealth  in  the  same,  or 
be  adherent  to  the  enemies  of  the  commonwealth  within  the  samep 
giving  to  them  aid  and  comfuit  in  the  commonwealth  or  elsewhere^ 
and  thereof  be  legally  convicted  of  open  deed,  by  the  evidence  of  two 
sdfficient  and  lawful  witnesses,  or  their  own  voluntary  confession,  the 
cases  above  rehearsed  shall  be  adjudged' treason,  which  extendeth  to 
the  commonwealth ;  and  the  person  so  convicted  shall  suffer  death, 
without  benefit  of  clergy."  Virginia  LanuBy  1  Rev.  Codcy  ch.  136,  p. 
272,  sect.  I. 

As  to  treason  against  the  United  States,  see  Const.  U.  S.  art  3,  sect^ 
3 ;  and,  for  an  able  investigation  of  tne  subject,  and  a  faithful  report 
of  the  case,  see  Burf^a  Trials  relx>rtcd  by  Robertson, 

So  to  erect  a  government  witlitn  the  iimiis  of  this  common wealthi 
independent  of  it,  &c.     1  Rev,  Code,  ch.  136,  sect,  'i,  p.  272. 

High  treason,  &c.  is  triable  in  the  general  court.  I6id.  sect.  7, 
p.  273. 

The  governor,  &c.  may  suspend  the  execiition  for  treason,  but  a 
pa)*don  can  only  be  granted  by  the  assembly^    Ibid.  p.  318. 

The  judgment  for  treason,  by  the  common  law,  is,  that  the  person 
be  dragged  to  the  place  of  execution,  thei-e  hant^ed  by  the  neck,  cut 
.  down  alive,  his  entrails  taken  out  and  burnt  before  his  face,  his  head 
cut  off,  his  body  divided  into  four  quarters,  &cc.     See  2  f/awk.  443. 

The  judgment  against  a  woman  is,  that  she  be  diawn  and  buitit. 
3  Inst,  211. 
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*  These  were  the  severities  of  ihe  common  law,  when  tOimaf|;ineibe 
death  of  the  king,  queen«  or  their  eldest  son  or  daughter ;  or  to  have 
carnal  knowledge  of  the  king's  wife  or  eldest  daughter,  &c.  constituted 
hi^h  treason.  But  it  may  well  be  doubted  how  far  such  judgments 
could  now  be  given  in  this  state,  since  by  the  declaration  of  rights 
(art.  9.)  *'  cruel  or  unuetuzl  punUhments  shaUnot  be  inflicted.** 

%C7*  By  the  penitentiary  laws  of  1796  (1  Bev^  Code^  ch.  200,  sect 
4.  p.  356.)  high  treason  was  punishable  by  confinements  not  less  than 
six  nor  more  than  twelve  years ;  but  by  act  of  1802  (2  Rev.  Codcy  ch. 
16,  sect.  5,  p.  16.)  it  is  punishable  with  death. 

Petit  Treason. 

Treason  has  usually  been  distinguished  into  High  and  PeHi.  High 
treason  is  that  which  we  have  already  mentioned,  and  is  defined  by 
our  laws.  Petit  treason  i^  declared  by  the  statute  of  25  Mdfo.  3,  st.  5, 
ch.  21,  and  is,  when  a  servant  slayeth  his  master,  or  wife  her  hus« 
band,  Sec. 

IC?*  But  by  the  penitentiary  law  ( 1  Rev.  Codcy^  ch.  200,  sect.  3,  p. 
35 6)  the  prosecution  for  petit  treason  is  the  same  as  for  murder. 

Misprision  of  Treasoru 

Misprision  cometh  of  the  French  word  mefiri^  which  properly  ag- 
nifieth  neglect  or  contempt.  And  misprision  of  treason,  in  legal  uo» 
derstanding,  signifieth,  when  one  knoweth  of  any  treason,  though 
no  party  or  concenter  to  it,  yet  conceals  it,  and  doth  not  reveal  it  in 
convenient  time.     3  Inst,  30,     I  H.  H.  371. 

The  judgment  of  misprision  of  treason  is,  to  be  imprisoned  during 
life,  &c.  (3  Inst.  36.)  The  forfeiture,  by  the  common  law,  is  taken 
away  by  our  laws.     See  Attaivdrh. 

Thespass.    Sec  Fences,  Fruit  trees. 


VAGRANTS. 

BY  Virginia  Law8(\  Rev.  Cede,  ch  102,  sect.  26,  p  !84.)  the  OYof- 
seers  of  the  p;K»r,  or  any  one  of  them,  are  empowei'ed,  upon  discovering 
any  vagrant  wiihin  their  respective  districts,  to  make  inforraation 
thereof  to  any  justice  of  the  county*  and  to  require  a  warrant  for  ap- 
prehending such  vagrant,  to  be  brought  before  him  or  any  other  jus- 
tice ;  and  if  upon  examination  it  shall  appear  to  the  justice  that  the 
person  is  within  the  description  of  a  vagrant,  as  hereafter  mentioned, 
such  justice  shall,  by  warrant  under  his  hand,  order  .such  vagrant  to 
be  delivered  to  some  one  of  the  overseers  of  the  poor  of  the  district  in 
which  such  vagrant  shall  have  been  apprehended,  to  be  employed  in 
labour,  for  any  term  not  exceeding  three  montlis,  and  by  the  said  over- 
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feer  of  the  poor  hired  out  for  the  best  wages  that  can  be  procured,  to 
be  applied  to  the  use  of  ttie  poor.  If  such  vagrant  shall  run  away 
during  the  time  of  his  service,  he  shall  be  dealt  with  in  the  same  man- 
ner as  other  runaway  servants. 

The  same  power  is  given  to  a  magistrate  in  a  corporate  town,  to 
apprehend  a  vagrant ;  and  any  two  magistrates  may  order  him  to  the 
work-house ;  or,  if  there  be  none,  deal  with  him  as  the  overseers  of 
Che  poor  are  authorised.    Ibid,  sect.  31,  p.  185; 

Any  able  bodied  man,  who,  not  having  wherewithal  to  maintain 
himself,  shall  be  found  loitering,  and  shall  have  a  wife  or  children, 
without  means  for  their  subsistence,  whereby  they  may  become  bur- 
thensome  to  their  county  or  town,  and  any  able  bodied  man,  without  a 
wife  or  child,  who,  not  havin$>  wherewithal  to  maintain  himself,  shall 
wander  abroad,  or  be  found  loitering,  without  betaking  himself  to  some 
honest  employment,  or  shall  go  about  begging,  shall  be  deemed  and 
treated  as  a  vagrant.     1  Bev.  Code,  ch.  102,  sect.  33,  p.  185. 

Certain  gamesters  are  to  be  treated  as  vagrants.  1  Rev.  Code,  ch. 
96,  sect.  II,  p.  i76. 

Also  free  negroes  and  mulattoes,  travelling  out  of  their  county.  1 
Bev.  Code,  ch.  283,  sect.  6,  p.  413. 

{ji)  Warrant  to  apprehend  a  vagrant. 

county,  to  wit. 

Whereas  information  hath  this  day  been  made  to  me,  J.  P,  a  jus- 
tice of  the  peace  for  this  county,  by  B  O,  one  of  the  overseers  of  the 
poor  for  district,  in  the  county  aforesaid,  that  A  V,  an  able 

bodied  man,  who,  not  having  wherewithal  to  support  himself,  is  found 
loitering,  and  has  a  wife  and  children,  without  means  for  their  subsist- 
ence {if  any  ether  description  of  a  vagrant y  mention  if).  These  are  to 
require  you  to  bring  the  said  A  V  before  me,  or  some  other  justice 
of  the  peace  for  this  county,  to  be  dealt  with  according  to  law.  Given 
under  my  hand,  Sec. 

To  constable. 

|C7*  If  the  person  be  a  gamester,  or  any  other  description  of  va- 
grant, the  warrant  and  other  pEroceedings  must  express  the  fact,  as  in 
the  act  of  assembly. 

(£)  Warrant  for  hiring  out  a  vagrant. 

county,  to  wit. 
Whereas,  from  the  information  of  B  O,  one  of  the  overseers  of  the 
poor  for  -district,  in  this  county,  A  V,  who  was  described  by 

him  as  a  vagrant  within  the  meaning  of  the  act  of  the  General  As- 
sembly, was  this  day.  brought  before  me,  J  P,  a  justice  of  the  peace 
for  the  said  county,  and  upon  due  examination  before  me,  it  appear- 
ing to  me,  that  the  said  A  V  comes  within  the  description  of  a  va- 
grant, viz.  that  the  said  A  V  is  an  able  bodied  man,  who,  not  having 
wherewithal  to  maintain  himself,  is  found  loitering*  and  has  a  wife  and 
children,  without  means  for  their  subsistence  :  These  aie  therefore 
to  require  you  to  deliver  the  said  A  V  to  some  one  of  the  overseers  of 
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the  poor  for  distnct,  in  thh  county ;  tnd  ]rou,  the  said  orer- 

seer,  are  hereby  required  to  receive  the  said  A  V,  and  him  to  hire  out 
for  the  beat  wages  that  can  l)e  procured,  to  be  employed  in  labour  for 
the  space  of  day8>  and  the  monies  arising  therefrom  to  apply  to 

the  uses  of  the  poor  of  this  county.     Given  &c. 

To  constable.     And  to  some  one  of  the  overseers  of  the 

poor  for  disuict,  in  the  county  of 


WARRANTS. 

I.    OF  WARRANTS  FOR  DEBT,  DETINUE,  AND  TRO- 
VER,  GRANTED  BY  A  SINGLE  MAGISTRATE. 

TME  jurisdiction  of  a  sioi^le  magistrate  has  progressively  been  in- 
creased  Irom  twenty  sliillings  sterling,  with  which  it  commenced  in 
the  year  1643  (see  1  vol.  StaU  Large^  p.  273)  to  twenty  dollars,  at 
which  it  is  now  fixed.  It  was  for  a  long  time  limited  to  twenty  shii- 
hngs»  then  to  twenty-five  shiHings*  afterwards  to  five  dollars,  then  to 
ten  doilarsi  and  Lastly  to  twenty  dollars.  See  Law,  Virg,  edit,  \l52y  p. 
'252,  sect.  5,  and  tdU,  1769,  p.  169,  sect  5.  1  Rev,  Code^  ch.  67,  sect. 
6,  p.  84.     Ibid.  ch.  27 1,  sect.  1,  p.  4(>5. 

2  Rev,  Codey  ch.  88,  p.  114,  sect.  1.  When  any  debt  or  penalty 
exclusive  of  tntereal*  or  the  aubject  in  controversy  in  tro?er  and  con- 
version, or  detinue,  shaU  not  exceed  twenty  dollars,  the  same  ahaJI  be 
cognizable  and  determinable  by  any  one  justice  of  the  peace,  who 
may  give  judgment  thereon,  according  to  the  principles  of  law  aiid 
equity,  tor  the  principal  and  mterest  due  thereon,  or  for  the  value  of 
Uie  subject  in  controversy,  with  damages,  as  the  case  may  be,  and 
costs,  and  award  an  execution,  to  be  directed  to  any  constable  or  other 
officer  nithii)  this  commonwealth,  against  the  goods  and  chattels  of 
the  debtor,  w  party  against  whom  such  judgment  shall  be  rendered, 
to  be  executed  and  returned  as  other  whts  of  Jieri  JacioM  are  by  law 
directed  to  be  executed  and  returned  ;  but  no  wnt  of  caftia^  ad  aatitja' 
ciendum  shall  be  granted  by  any  justice  of  the  peace  :  Provided^  how^ 
every  thut  no  justice  of  the  peace  shall  take  cognizance  of  any  attach- 
ment, where  the  sum  demanded  shall  exceed  ten  dollars. 

Sect.  2.  The  cause  of  action  shall  be  stated  in  every  warrant  issu- 
ed by  a  justice,  requiring  any  person  to  appear  before  him,  ■  or  some 
other  justice,  to  answer  in  any  suit  for  debt,  detinue,  or  trover;  and 
all  such  warrants  shall  be  made  returnable  on  a  certain  day,  not  ex- 
ceeding thirty  days  from  the  date  thereof. 

Sect.  3.  Executions  shall  be  stayed  on  judgments  given  by  a  jus« 
tice  of  peace  for  any  sum  exceeding  ten  dollars,  exclusive  of  costa 
and  interest,  forty  days ;  the  persoa  requesting  such  stay  giving  such 
security  as  the  justice  rendering  such  judgment  shall  approve,  for 
the  payment  tliereof,  with  interest,  until  the  same  shall  be  satisfied* 
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And  unless  4uch  judgment  shall  be  paid  and  sad^fied  within  the  period 
before  mentioned,  execution  shall  thereupon  be  granted  by  such  jus- 
tice,  against  the  party  and  his  security  jointly,  on  which  eitecution  no 
security  shall  be  taken. 

.  Sect.  4.  If  either  party,  in  any  suit  hereafter  to  be  brought  before 
any  justice  of  the  peace,  shall  think  himself,  herself,  or  themselves 
grieved,  where  the  debt  or  subject  of  trover,  or  detinue,  or  damages, 
exclusive  of  interest,  shall  exceed  ten  dollars,  or  the  sum  demanded 
on  any  penal  statute  shall  exceed  live  dollars,  such  party,  within  five 
days  from  the  rendition  of  such  judgment,  may  enter  an  appeal  to 
the  next  monthly  term,  of  the  county  or  corporation  court,  giving 
such  security  as  the  justice  rendering  the  judgment  shall  deem  suffi- 
cient for  the  payment  thereof^  and  all  costs  and  damages,  in  case  the 
same  shall  be  affirmed. 

Sect.  5.  The  verbal  acknowledgment  of  any  security  required  to 
be  taken  under  this  act  shall  be  sufficient,  and  the  endorse ment  by 
the  justice  of  the  name  of  such  security  upon  the  warrant,  on  which 
the  judgment  shall  be  rendered,  shall  be  conclusive  evidence  of  such 
acknowledgment* 

Sect.  6.  Appeals  granted  under  this  act  shall  be  tried  in  a  summa- 
ry way,  without  ples^ings  in  writing,  on  the  day  to  which  such  appeal 
shall  be  returnable,  unless  good  cause  be  shewn  by  either  party  for  a 
continuance ;  and  the  courts,  in  rendering  judgments  thereon,  shall 
^vern  themselves  by  the  principles  of  law  and  equity.  And  wUet  e 
judgment  is  affirmed,  the  same  shall  be  entered  for  the  amount  of  the 
original  judgment,  and  the  costs  of  appeal,  together  with  damages,  after 
the  rate  of  ten  per  cent,  per  annum  upon  the  whole  amount  of  the  ori- 
ginal judgment  and  costs,  from  the  date  thereof,  until  payment,  and 
such  judgment  shall  be  entered  against  the  primapsl  and  his  security 
jointly,  and  execution  thereon  shall  issue  accordingly,  and  be  endorsed^ 
**  no  secuiity  to  be  taken/*  And  if  the  judgment  of  the  justice  shall 
be  reversed,  the  appellant  shall  recover  full  costs. 

Sect.  7.  Every  justice  of  the  peace,  from  whose  decision  an  appeal 
is  prayed,  shall,  on  or  before  the  day  to  which  the  same  shall  be  re^ 
tumable,  transmit  to  the  clerk  the  original  warrant,  with  the  judg- 
ment and  the  name  of  the  security  endorsed  thereon.  And  the  clerk 
shall  docket  the  same,  and  be  entitled  to  the  same  fees  upon  such  ap- 
peals as  clerks  of  district  coutts  are  entitled  to  for  similar  services. 
Any  person  or  persons  who  shall  be  compelled  to  pay  money  under 
this  act  as  a  security «  his,  her,  or  their  executors  and  administrators, 
shall  have  the  same  remedy  against  the  principal  or  principals,  his, 
her  or  their  executors  and  administrators,  by  motion,  ibr^he  amount 
so  paid,  with  interest  and  costs  thereon,  as  other  securities  are  by  law 
entitled  to. 

Sect.  8.  When  the  cdhstable  or  other  officer  to  whom  any  execu- 
tion shall  hereafter  be  directed  by  a  justice  of  the  peace,  shall  not  be 
able  to  find  goods  and  chattels  to  satisfy  the  same,  he  shall  make  re- 
turn thereof  to  the  clerk  t)f  his  county  or  corporation,  who  shall  doc- 
ket the  same ;  and  the  party  shall  be  entitled  to  such  writ  or  writs  of  ex- 
ecution for  the  recovery  of  the  amount  due  thereon,  as  if  the  judgment 
upon  which  such  execution  issued  had  been  rendered  in  court*  And 
the  same  proceedings  shall  be  bad  upon  executions,  to  be  issued  by 
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the  clerks,  under  this  act,  as  upon  executions  founded  up<Hi  judgments 
rendered  by  courts  of  law;  and  the  clerks  shall  be  entitled  to  tbe 
same  fees  for  the  services  thereby  required  of  them>  to  which  they 
would  have  been  entitled,  if  such  judgments  had  bee&  rendered  in 
Court. 

Sect.  9.  Every  justice  of  peace  shall  have  power  to  issue  execu- 
tions and  subpoenas  for  witnesses,  to  be  directed  to  tbe  constable  or 
other  officer  of  any  county  or  corporation  within  this  commonwealth, 
where  the  party  or  witness  resides. 

Sect.  10.  If  any  constable  or  other  officer  shall  fail  to  make  retam 
of  any  execution  to  him  to  be  directed  under  this  act,  on  or  before 
the  return  day  thereof  (which  shall  in  no  case  exceed  sixty  days  from 
the  date  thereof)  it  shall  be  lawful  for  any  justice  of  the  peace,  ten 
days  notice  being  given,  upon  the  motion  of  the  party  injured,  to  fine 
such  constable  or  other  officer,  in  any  sum  not  exceeding  five  per  cen- 
tum per  month,  upon  the  amount  of  such  execution,  counting  from  tbe 
return  day  thereof. 

Sect.  1 1.  Whosoever  shall  bring  any  action  or  suit,  if  it  shall  ap- 
pear, either  by  his  own  shewing,  or  the  verdict  of  a  jury*  that  a  jus- 
tice of  the  peace  had  cognizance  under  this  act,  shall  be  non-suited. 

Sect.  12.  The  same  fves  for  counsel  or  attomies  shall  be  taxed  in 
the  bills  of  costs,  upon  appeals  under  this  act,  as  were  heretofore  tax- 
ed tipon  petitions  and  summonses. 

Sect  13.  if  any  constable  or  other  officer  shall  hereafter  receive 
any  money  or  tobacco  upon  any  execution  hereafter  to  be  directed  by 
any  justice  of  the  peace,  and  shall  not  pay  the  same  to  the  party  or 
his  agent  entitled  thereto,  upon  the  return  of  such  execuuon,  the  par- 
ty or  parties,  his,  h^r,  or  their  executors  or  administrators^  injured 
thereby,  shall  be  entitled  to  the  same  remedy,  by  motion*  for  tbe  sum 
so  received,  with  interests  and  costs,  against  such  constable  or  other 
officer,  and  his  security  or  securities,  his,  her  or  their  executors  and 
administrators,  to  which  he  would  have  been  entitled  against  a  sfaetifT, 
for  money  received  on  an  execution  issued  upon  the  judgment  of  a 
court  of  law.  And  the  court  of  the  county  or  corporation,  in  which 
the  bond  of  such  constable  or  other  officer  is  or  shall  be  deposited, 
shall  have  power  to  hear  such  motion,  and  to  render  judgment 
thereon. 

Sect.  14.  Every  court  within  this  commonwealth,  on  reversing  any 
judgment  of  any  justice  of  the  peace,  shall  pronounce  such  final 
judgment,  as,  in  their  opinion,  such  justice  ought  to  have  rendered. 

Sect.  15.  All  acts  and  parts  of  acts  contrary  to  this  act,  and  particu- 
larly so  muq|i  of  the  act,  entitled  **  An  act,  reducing  into  one  all  acts 
and  parts  of  acts  concerning  the  county  and  corporation  courts,'*  as 
relates  to  petitions  for  small  debts  and  penalties,  shall  be  and  are 
hereby  repealed.  But  all  such  petitions  as  shall  be  commenced  and 
undetermined  before  the  commencement  of  this  act  shall  be  decided* 
and  executions  shall  be  issued  on  the  judirments  to  be  given  thereooi 
in  the  same  nr^anner  as  if  this  act  had  not  been  made. 

tCF*  For  other  matters  relating  to  warrants,  sec  title  •*  Consta- 
ble." 
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(A)  ffarrant  for  debt :  on  2  Rev.  Code^  ch,  88,  sect.  2, 

p.  114. 

county,  to  wit. 

The  commonwealth  of  Virginia  to  the  constable  of  dis- 

trict, in  the  said  county,  greeting 

You  are  hereby  commanded  lo  summon  A  B  to  appear  before  mc, 

or  some  other  justice  of  the  peace  for  the  county  aforesaid,  at 

on  the  day  of  next,  to  answer  B  C,  of  a  plea  of  debt 

,  &r  due  by  (account^  or  dond^  or  fienal  bUl^  or  single  6i7/,  or  ^ro- 

.  mia^ory  notcy  aa  the  eaae  tnay  be) ;  and  then  and  there  make  return 

haw  you  have  executed  this  warrant.     Given  &c. 

(If  witnesses  are  required,  they  may  be  summoned  thus) :     Sum-  • 
IDQD  A  W,  B  W,  &c.  witnesses  for  the  plaintiff. 

^cy^  The  warrant  must  be  returnable  on  a  day  certain^  not  more 
thaa  tkirty  days  from  the  date.  -  {^See  the  above  jiecdon.)  It  must  also 
be  directed  to  a  con^abky  and  not  to  a  sheriff.  (Sea«.  Jets  of  lii08, 
cb.  1 1,  sect.  4,  p.  20.)  And  on  the  death,  removal,  or  refusal  to  act, 
of  a  constable  of  a  particular  district,  any  other  constable  of  the  coun* 
ty  may  peribrm  the  duties  of  the  constable  of  that  district*  See  ant. 
p.  194. 

{B)   fVarrant  in  detinue. 

county,  to  wit. 

The  commonwealth  of  Virginia  to  the  constable  of  dis- 

trict, in  the  said  county,  greeting. 

You  are  hereby  commanded  to  summon  A  D  to  appear  before  mey 
or  some  other  justice  of  the  peace  for  the  county  aforesaid,  at 
on  the  day  of  next,  to  answer  B  P,  of  a  plea  of  de- 

tinue for  (describe  the  firofiertif  fiartictUarly)  and  then  and 

there  make  return  how  you  have  executed  this  warrant.    Given  &c. 

(C)  Warrant  in  trover  and  conversion. 

county,  to  wit. 

The  commonwealth  of  Virginia  to  the  constable  of  district, 

in  the  said  county,  greeting. 

You  are  hereby  commanded  to  summon  A  T  to  appear  before  me, 
or  some  other  justice  of  the  peace  for  the  county  aforesaid,  at 
on  the  day  of  next,  to  answer  B  P,  of  a  plea  of  tro- 

ver and  conversion,  of  (describe  the  firo/ierty) ;  and  then  and 

there  make  return  how  you  have  executed  this  warrant.    Given  he. 

(/))  Warrant  for  the  penalty  of  an  act  of  AssGfffiblff. 

'  county,  to  wit. 
The  commonwealth  of  Virginia  to  the  constable  of  district, 

in  the  said  coubty,  greeting. 

75 
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You  are  hereby  commanded  to  summon  A  O  to  appear  before  me* 

or  some  other  justice  of  the  peace  for  the  county  aforesaid)  at 
on  the  day  of  next,  to  shew  cause  why  the  penalty  of 

should  not  be  levied  upon  him)  for  Sec.  {here^  describe  the  of- 
fence  fiarticularly  for  which  the  law  imposes  the  fiefialty)  of  which  the 
said  A  C)  is  guilty,  as  1  have  been  informed  by  B  I)  of  and 

tht^n  and  there  make  return  how  you  have  executed  this  warrant. 
Given  &c. 

(E)  Judgment  in  debt^  on  a  hearing. 

On  hearing  the  parties,  judgment  is  granted  the  plidntiff  against 
the  defendant)  for  {the  firincifial  and  interest)  and  costs. 

Costs  cents.  J.  P. 

|C7*  For  the  costs  which  may  be  taxed  m  the  judgment,  see  title 
<(  CoNSTABLB,"  ant.  p.  194,  and  title  <^  Witvessbs,'*  post. 

(jP)  Judgment  in  detinue j  on  a  hearing. 

On  hearing  the  parties,  judgment  granted  the  plaimiff*  against  the 
defendant,  for  {the  value  of  the  subject  in  controversy)  and 

damages,  besides  costs. 

Costs  cents.  J.  p. 

IC7*  The  lawotiJy  authorises  judgment  for  the  value  of  the  subject 
in  controversy^  mth  damages  and  costs.  {See  2  Rev.  Code,  ch.  88, 
sect.  l,p.  114. 

{O)  Judgment  in  trover^  on  a  hearing. 

On  hearing  the  parties,  judgment  granted  the  plsuntifiP  against  the 
defendant,  for  damages  {the  value  of  the  subject  in  controversy) 

and  costs. 

Costs  cents.  J.  P. 

►17*  The  law  having  directed  that  judgment  should  be  rendei«d 
for  '•  the  value  of  tfie  subject  in  controversy^  with  damages  "  and  costs  ; 
and  further  declared,  that  execution  should  issue  against  the  goods 
and  chattels  of  the  defendant,  "  to  be  executed  and  returned  as  other 
wrz^tf  Qffitri  facias**  seems  to  exclude  the  idea  of  a  recovery  of  the 
sfiecifc  things  in  detinue,  as  at  common  law ;  for  which  purpose  a  ^- 
Gringos  is  the  proper  process  of  execution,  and  noi  &  ^eri  facias, 

(H)  Judgment  on  a  penal  law ^  on  a  hearing. 

The  defendant  appearing,  and  being  fully  heard  in  his  defence^  end 
the  witnesses  on  the  part  of  the  prosecution  being  fully  ezanuned, 
judgment  is  granted  against  the  defendant,  for  {the  amount  ^ 

the  pitnalty)  to  be  applied  &c.  {according  to  the  direction  qfthe^tim" 

fioeing  the  ftenalty)  and  the  costs. 

Costs  cents.  j,  p. 
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(/)  Judgment  by  default. 

Tht  defendant  having  been  duly  summoned,  and  failing  to  appear, 
and  the  evidence  adduced  ty  the  plaintiiT  having  been  duly  consider- 
ed, judgment  is  granted  the  plaintiff  against  the  defendants  for  Sec. 
{the  rest  of  the  judgment  may  fiursue  the  above  forma^  and  must  be 
adapted  to  the  nature  of  the  case.) 

(J)  Stay  qf  execution:  on  2  JRev.  Code,  ch.  88,  sect.  3, 

p.  115. 

(7b  be  endorsed  on  the  warrant,) 

At  the  request  6f  A  D,  the  defendant,  execution  is  stayed  on  the 

above  (or,  mVAtn)  judgment  days;  and  thereupon  B  S  ac- 

^  loiowledges  himself  security  *  for  the  said  A  D,  for  the  payment  of 

the  said  sum  of  with  interest,  till  the  satne  shall  be  satisfied. 

'Given  under  my  hand^  this  day  of  in  the  year 

J.  P., 

(JT)  Appeal:  on  2  Rev.  Code,  ch.  88,  sect  4,  p,  115. 

(7b  be  endorsed  on  the  warrant,) 

On  the  motion  of  A  D,  an  appeal  is  granted  him,  fram  the  above 
(or,  vskhin)  judgment  to  the  next  monthly  term  of  the  court  ai 
county  (or,  corfioration) ;  and  thereupon  B  S  acknowledged  himself  as 
security  in  the  said  appeal,  according  to  law.    Given  under  my  hand* 
thb  day  of  in  the  year 

J.  P. 

j:7*  The  warramt,  judgment,  and  name  of  the  security  endorsed, 
must  be  transmitted  by  the  justice  to  the  clerk,  on  or  before  the  day 
to  which  the  appeal  is  returnable.  See  2  Rev.  Code,  ch.  88,  sect.  7, 
!>•  1 15. 

(L)  Summons  for  a  witness. 

The  commonwealth  of  Virginia  to  the  constable  of  greet- 

ing- 

You  afe  hereby  commanded  to  summon  A  W  to  appear  before  me, 
or  some  other  justice  of  the  peace  for  the  county  of  at 

in  the  said  county,  on  the  day  of  next,  to  testify,  and 

the  truth  to  speak,  in  a  certain  matter  of  controversy,  on  warrant,  de- 
pending and  undetermined  between  A  P,  plaintiff,  and  C  D,  defen- 

*  ft  is  Q/b9ervable»  that  the  law  does  not  require  any  band,  but  only  the  verbal 
acknowledgment  of  the  security.  {See  2  Hem.  Code,  ch.  881  sect.  5,  p.  US.)  The 
author,  having  been  a  nnember  of  the  legislature  when  the  bill  embracing:  this 
provision  was  first  introduced,  can  say,  from  his  own  knowledge,  thcit  the  ob- 
ject of  the  l^slature  was  to  simplify  the  business,  and  relieve  the  magis. 
trates  ih)m  the  trouble  of  taking  bonds.  See  Journal  H.  Delegates,  of  1804,  p. 
83. 
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dant ;  and  this  he  shall  in  no  vise  omit,  under  the  penalty,  by  law,  or 
that  case  made  and  piovidcd.    Given  under  my  hand,  at  the  county  of 
the  day  of  in  the  year  .        J.  P. 

|C7*  This  may  be  directed  to  the  constable,  or  other  officer,  of  any 
county,  wlujre  the  witness  resides.  (See  2  Rev,  Code^  ch  88,  sect.  9, 
p.  116.)  The  act  of  1808,  ch.  U,  p.  20,21,  directs  that  vammu 
and  executions  shall  alone  be  directed  to  a  constable  ;  but  it  is  silent  as 
to  nuhfictnaa  for  witnesses. 

In  exercising  the  jurisdiction  granted  by  the  al)ove  act,  much  must 
depend  upon  the  discretion  of  the  ma^^isirate.  He  should,  however, 
always  have  it  impressed  upon  his  mind,  that  too  much  circum^>ec-* 
tion  cannot  be  observed  in  pt^oducing  a  fair  and  impartial  trial.  SufB- 
cifent  notice  of  the  time  and  place  appointed  for  the  hearing  of  the 
parties  should  always  be  given,  and  process  awarded  to  summon  any 
witnesses  which  might  be  requii-ed. 

(il/)  Executioji  for  tJie  plaintiff  in  debt. 

The  commonwealth  of  Virginia  to  the  constable  of  dis*- 

trict,  in  the  county  of  greeting. 

You  are  hereby  commanded  that  of  the  goods  and  chattels  of  A  D, 
in  your  district,  you  cause  to  be  made  the  sum  of  .  which  B 

C,  lately  before  one  of  the  commonwealth's  justices  of  the 

peace  for  the  county  of  hath  recovered  against  him  for  debt; 

also  cents,  which  to  the  said  B  C,  before  the  same  justice, 

were  adjudged  for  his  costs,  in  that  suit  expended,  whereof  the  said 
A  D  is  convict ;  and  that  you  have  the  said  debt  and  costs  before  the 
said  justice,  the  day  of  next,  to  render  unto  the  said 

B  C,  of  the  debt  and  costs  aforesaid  ;  and  have  then  there  this  writ. 
Witness  the  said  at  the  county  of  the  day  of 

ih  the  year  and  in  the  year  of  the  commonwealth. 

|0*  The  return  day  of  an  execution  shall  not  exceed  dxty  day»> 
from  its  date.     See  2  /?«;.  C<7c?<?,ch.  88,  sect   10,  p.  116. 

|C7*  For  the  manner  of  advertising  property  taken  under  execu- 
tion, see  title  "  Constable.** 

|C7*  The  execution  may  be  directed  to  the  constable  of  any  coim-* 
ty  where  the  party  resides.     See  2  Rev.  Cede,  ch.  88|  sect.  9,  p.  116. 

(A*)  Execution  for  the  plaintiff  in  detinue  or  trover. 

The  commonwealth  of  Virginia  to  the  constable  of  district, 

in  the  county  of  greeting. 

You  are  hereby  commanded  that  of  the  goods  and  chattels  of  AT, 
in  your  district,  yoti  cause  to  be  made  the  sum  of  which  B  Pj 

lately  before  one  of  the  commonwealth's  justices  of  the 

peace  for  the  county  of  hath  recovered  against  hioi,  for  da* 

mages^  for  the  detention  of  &c.  (describe  the  fircfierty^  or,  «  damages^*' 
in  a.  certain  suit  for  trover  and  conversion) ;  also  cents,  wfaldi 

to  the  said  B  P,  before  the  same  justice,  were  adjudged  for  his  costs, 
in  that  suit  expended,  whereof  the  said  A  T  is  convict;  and  that  you 
have  the  said  damages  and  costs  before  the  said  justice^  the 
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day  ot  '  next,  to  render  to  the  said  B  P  of  the  damages  and 

costs  aforesaid ;  and  have  then  there  this  writ.     Witness  Sec. 

J3*  When  the  execution  is  founded  on  a  judgment  upon  a  penal 
statute,  it  must  pursue  the  act  of  assembly  inflicting  the  penalty,  and 
state  whether  it  be  payable  to  the  informer,  or  to  the  informer  anil  the 
-  overseers  of  the  poor,  or  the  county,  &c. 

|C7*  For  more  concerning  executions,  see  title  Execution, 

(0)  For  the  defendant^  for  costs. 

\jia  he/ore  to  thU  mark  f,  then  9ay)  cents,  Avhich  to  A  D, 

lately  before  one  of  the  commonwealth's  justices  of  the  peace 

i    for  the  said  cQunty,  were  adjudged  for  his  costs  about  his  defence,  in  a 

certain  complaint  at  the  suit  of  B  C  expended,  whereof  he  is  convicts  * 

cd;  and  that  you  have  &c«  \^aH  before),  to  render  unto  the  said  A  D,  of 

Afiis  costs  aforesaid. 

II.    OF  \f  ARRANTS  IN  CRIMINAL  CAS£S. 

As  to  arrests  without  warrant,  and  the  manner  of  executing  them^ 
.  see  Arrest. 

For  a  warrant  to  search  for  stolen  goods,  see  Search  Warrant. 

J.  For  what  causes  it  may  be  granted.  IT,  What  U  to  be  done  firevioua 
to  the  granting  of  it,  IIJ.  How  far  it  i»  grantabie  on  sus/dcion,  IF. 
Theformofit. 

I.  vor  what  cau&es  it  hat  be  grantbd.^ 

There  seems  to  be  no  doubt,  but  that  a  warrant  may  be  lawfully 
granted  by  any  justice,  for  treason,  felony,  or  any  other  offence  against 
the  peace.  Also  it  seems  clear,  that  wherever  a  statute  gives  to  any 
one  justice  a  jurisdiction  over  any  offence,  or  a  power  to  require  any 
person  to  do  a  certain  thing  ordained  by  such  statute,  it  impliedly  gives 
a  power  to  every  such  justice  to  make  out  a  warrant  to  bring  before 
bim  any  person  accused  of  such  offence,  or  compellable  to  do  the  thing 
ordained  by  such^statute,  for  it  cannot  but  be  intended,  that  a  statute 
Ipiving  a  person  jurisdiction  over  an  offence,  doth  mean  also  to  give 
him  the  power  incident  to  all  courts,  of  compelling  the  party  to  come 
before  him.    Haw.  B.  2,  c.  1 3,  sect  1 5. . 

But  in  cases  where  the  commonwealth  is  no  party,  or  where  no  cor- 
poral punishment  is  appointed,  it  seemeth  that  a  summons  is  the  more 
proper  process ;  and  for  default  of  appearance  the  justice  may  pro- 
ceed.   4Bum*8Ju9t.  367.  (15th  edit.) 

II.  WHAT  IS  TO  BE  DONE  PREVIOUS  TO  THE  GRANTING  07  IT. 

It  is  convenient,  though  not  always  necessary,  that  the  party  who 
demands  the  warrant  be  iirst  examined  on  oath,  touching  the  whole 
matter  whereupon  the  warrant  is  demanded,  and  that  examination  put 
in  writing.     1  HaU  582.    2  Hale  111. 
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Or  at  least  it  is  safe  to  bind  him  over  tb  give  evidence,  lest  afterwards^ 
-when  the  offetider  shall  be  apprehended,  or  shall  surrender  himself^ 
the  party  that  procured  the  warrant  be  gone.    Dalt,  c.  169. 

III.   HOW  FAR  IT  18  ORAMTABI^B  OR  8USPIC10R. 

It  is  the  opinion  of  Hale  and  Hawkins,  contrary  to  lord  Coke {4  Imt, 
177.)  that  warrants  for  felony  may  be  granted  by  a  justice  of  the  peace* 
on  probable  grounds  of  suspicion.  Yet  that  they  should  be  well  satisfied 
of  the  reasonableness  of  the  accusation.  See  3  Hale  107,  110.  i  Hale 
597.     Hav).  B.  2,  ch.  13*,  sect.  18. 

But  a  general  wurrant,  upon  a  complaint  of  robbery,  to  apprehend 
all /i^rsons  suspected^  and  to  bring  them  before  a  justice,  hath  been 
ruled  void ;  andf^lse  imprisoment  lies  agunst  him  th«t  issued  such  a 
warrant.     1  Hal^  580.     3  BeUe  112. 

So,  a  warrant  to  s6i2e  fiafiera^  in  case  of  a  seditious  fibel,  has  been 
held  to  be  illegal.     1 1  State  Tr.  321.     3  Haw.  (7th  *dit.)  1 80.  * 

IV.   tHE  FORM  OF  IT.       ^ 

It  seems  agreed,  that  the  place  at  which  the  warrant  Is  made  need  not 
be  expressed  in  it,  though  it  must  be  alledged  in  pleading,  and  the 
county  must  be  set  forth  in  the  margin.  See  Dolt,  c  169.  2  Hale  1 1  K 
Haw  B.  2,c.  13,  sect.  23. 

It  may  be  directed  to  the  sheriff,  constable,  or  to  any  indifferent 
person  by  name,  who  is  no  officer ;  for  the  justice  may  authorise  any 
one  to-fte  his  officer,  whom  he  pleases  to  make  such  ;  yet  it  is  most 
adviscable  to  direct  it  to  the  constable  of  the  precinct  wherein  it  is  to 
be  executed,  for  that  no  other  constable,  and  2^  fortiori  no  private  per- 
son, is  compellable  to  serve  it.  Dalt,  c  169.  2  Hale  1  fo.  Haw,  B?. 
2,  c.  13,  sect.  37. 

But  in  the  case  of  an  act  of  assembly,  it  is  said,  that  if  the  act  direct- 
eth  that  a  justice  shall  grant  a  warrant,  and  doth  not  say  to  whom  it 
shall  be  directed,  by  consequence  of  law  it  must  be  directed  to  the  con- 
stable, and  it  cannot  be  directed  to  the  sheriff,  unless  such  power  is 
given  in  the  act.     i.  Baym.  1 192.     2  Salk,  38 ! . 

Warrants  may  be- variously  styled,  as,  1.  In  the  name  of  the  comr 
monwealth,  under  the  teste  of  the  justice  ;  ?.  In  the  name  of  the  jus- 
tice himself ;  or,  3,  Without  any  style,  but  only  under  the  hand  and 
seal  of  the  justice.  * 

1.  In  the  nQfiie  of  the  commonwealth. 

county,  to  wit. 
The  commonwealth  of  Virginia,  to  the  sheriff  of  the  said  county,  to 
the  constable  of  in  the  said  county,  and  to  all  and  singular 

the  commonwealth'^  officers  of  justice  in  the  said  county,  greeting ; 

Whereas  A  J,  of  hath  this  day  come  before  me,  J  P,  a  jus* 

tice  of  the  peace  for  the  county  aforesaid,  and  hath  made  oath,  that 
A  O,  of  &c.  (here  9et  forth  the,  substance  of  the  accusation.^ 

These  are  therefore  to  require  you  to  apprehend  the  said  A  O,  and 
bring  him  before  me,  or  some  other  justice  of  Hie  peace  for  the  «aid 
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county  of.  u>  answer  the  premises,  and  further  to  be  dealt  with 

according  to  law.     Given  under  my  hand  and  seal,  &g. 

|C7*  Warrants  are  seldom  issued,  in  this  state^  either  in  the  name 
of  the  commonwealth  or  of  the  justice,  but  only  under  the  hand  and 
seal  of  the  jusUce,  as  in  that  part  of  the  above  form  printied  in  italica. 

Regularly  tne  warrant,  especially  if  it  be  for  the  peace  or  good  be- 
haviour, or  the  like,  where  sureties  are  to  be  found  or  required,  ought 
to  contain  the  special  cause  and  matter  whereupon  it  is  granted,  to 
the  intent  that  the  party  upon  whom  it  is  to  be  served  may  provide  his 
sureties  ready,  and  take  them  with  hini  to  th^  justice  to  be  bound  ibr 
,  him ;  but  if  the  warrant  be  for  treason,  murder,  or  felony,  or  other 
capital  oiFenoe,  or  for  great  conspiracies,  rebellious  assemblies,  or 
the  like,  it  hath  been  said,  that  k  needeth  not  to  contain  any  special 
a8U$e>  fc^  the  warrant  of  the  justice  may  be  to  bring  the  party  before 
him,  to  make  answer  to  such  things  or  matters  generally,  as  shall  be 
objected  against  him  on  the  comhionwealth^s  behalf.  Da^>  c.  169. 
"2  Hale  1 1 1.     Haw.  B.  2,  c.  13,  sect.  25. 

But  Mr.  Lambard  says,  every  warrant  made  by  a  justice  of  the  peace 
oii^ht  to  comprehend  the  special  matter  upon  which  it  jproceedeth> 
even  as  all  the  commonwealth's  writs  do  bear  tl^eir  proper  cause  in 
their  n^outh  with  them ;  and  as  for  the  form  that  is  commonly  used,  to 
an&wer  to  such  tMn^a  aa  shall  be  objected,  and  such  like,  they  are  not 
fetched  out  oi  the  old  learned  precedents,  but  lately  brought  in  by  such 
as  either  knew  not,  or  cared  not,  what  they  writ.     Lamb,  87. 

The  warrant  ought  regularly  to  mention  the  name  of  the  party  to 
Ue  attached,  and  must  not  be  left  in  general,  or  with  blanks,  to  be  filled 
up  by  the  party  afterwards.     3  Hale  1 1 4.    Bait.  c.  1 69. 

The  warrant  may  issue  to  bring  the  party  before  the  justice  who 
'  ipanted  the  warrant  speciaHy,  and  then  the  officer  is  bound  to  bring 
&xn  before  the  same  justice ;  but  if  the  warrant  be  to  bring  him  before 
any  justice,  then  it  is  in  the  election  of  the  officer  to  bring  him  before 
what  justice'of  the  county  he  thinks  fit,  and  not  in  the  election  o^  the 
prisoner.     1  Hale  582.     2  Bale  112. 

It  ought  to  set  forth  the  year  and  day  in  which  it  is  made,  that  in  an 
notion  te*ought  upon  an  arrest  by  virtue  of  it,  it  may  appear  to  have 
been  prior  to  such  arrest ;  itnd  also,  in  case  where  a  statute  directeth 
the  prosecution  to  be  within  such  a  time,  that  it  may  appear  that  the 
prosecution  is  commenced  within  such  time  limited.  Likewise,  where 
*  a  penalty  is  given  to  the  poor  of  the  parish  where  the  offence  shall  be 
committed,  or  (he  like,  it  ought  to  specify  the  place  where  the  offence 
was  committed.     Haw,  B.  2,  c.  13,  sect.  22. 

Finally,  it  ought  to  be  under  the  hand  and  seal  of  the  justice,  who 
makes  it  out.    Ibid.  §ectv2 1 .  - 

But  it  seems  that  thi*  must  be  understood  of  warrants  issued  for 
offences  at  common  law.  For  where  a  statute  directs,  that  a  magis- 
trate shall  bring  the  party  before  him  by  warrant  under  his  hand^  it 
does  not  appear  necessary  that  it  should  be  under  seal. 
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THE  regulation  of  the  standard  of  wdghts  and  measures  being 
among  the  powers  granted  to  congress,  the  legislature  of  this  com- 
monwealths in  the  year  1792,  passed  a  temporary  .act»  continiiing  the 
act  of  1734,  for  the  regulation  of  weights  and  measures,  till  congress 
shall  have  made4>roYision  on  the  subject.  See  1  Rev.  Cod*^  ch.  140, 
p.  277. 

Congress  not  having  as  yet  legislated  on  the  subjcot,  it  may  be  n»- 
pessary  to  observe,  that  the  act  of  1 734  directs,  that  there  shall  be  one 
iv:eight,  one  measure,  one  yard)  and  one  ell,  according  the  standard  of 
the  Exchequer  in  England  ;  and  that  the  county  courts  shall  provide 
brass  weights  of  half  hundreds,  quarterns,  half  quarterns,  seven 
pounds,  four  pounds,  two  pounds,  and  one  pound;  and  measures  of 
bushel,  half  bushel,  peck,  and  half  peck,  dry  measure ;  and  gallon, 
pottle,  quart,  and  pint,  of  wine  measure,  with  proper  scales  for  the 
weights  ;  under  penalty,  by  each  justice,  of  five  shillings  for  every 
month  such  weights  and  measures  shall  be  wanting,  recoverable  by  ac- 
tion of  debt  or  information  in  any  court  of  record.  The  said  standard 
weights  and  measures  to  be  kept  by  some  person  to  be  appointed  by  • 
the  court,  to  whom  all  persons  may  resort  to  try  their  we%bts  and 
measures ;  who  is  to  seal  them,  when  tried,  by  a  seal  to  be  provided 
by  the  county;  and  who  shall  be  entitled  to  a  fee  of  one  shilling  fiur 
each  steelyard  and  certificate,  and  four  pence  for  each  weight  and  mea- 
sure, and^fflUfa^g  the  same.  The  penalty  iov  selling  or  buying  by 
other  than  standai*d  weights  and  measures,  is  twenty  shillings  (or  every 
offence.  Frovided,  that  the  parties  may,  by  agreement,  use  steelyards 
which  have  been  tried  and  agree  with  the  sis£dard.  See  Lgva  YtTg. 
edit.  17jr2,  p.  135  ;  and  edit.  1769,  p.  96. 


WIFE. 


1.  HUSBAND  and  wife  being  considered  as  one  person  in  lav, 
there  are  many  points  of  useful  informatbn  arising  from  that  princtpiey 
ivhich  deserve  to  be  noticed. 

2.  Generally,  husband  and  wife  cannot  be  witnesses  either  for  or 
-against  one  another.    See  title  Evidence,  p.  240. 
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3.  9ut  an  spme  cases,  where  the  ivife  istbe  fiatty  grieved^  she  may 
be  a  witness  against  her  husband ;  as  in  denmnding  surety  of  the  peace  ; 

^.  in  the  case  of  a  forcible  abduction  and  marriage ;  where  the  husband 
waa  accessary  to  a  rape  on  his  wife,  &c.  See  titles  LyiDRMC£,  Surett 
VOR  tHB  PEACE,  and  Rap£.^ 

4.  in  all  cases  where  the  crime  is  a  violence  done  to  the  person  of  the 
«>ther,  the  husband  may  be  evidence  against  the  wife,  and  the  wife 
against  the  husband.  This  was  held  by  all  the  judges  in  the  case  of 
^uggur^  who  was  convicted  upon  tiie  evidence  of  his  wife  of  an  attempt 
to  poison  her.     Christianas  note  (30)  to  1  Bl,  Com.  443. 

5.  After  appearance  and  judgment  against  a  woman  as  a  feme  sole» 
she  shall  not  bring  a  writ  of  error,  and  plead  that  she  was  married  at 
the  time  of  her  appearance.     See  Stra.  811. 

6.  ^nd  the  court  said,  that  it  was  neyer  allowed  to  abate  the  plain- 
tiff's  writ  by  the  act  of  the  defendant.  Plaintiffs  would  be  in  a  fine 
condition,  if»  after  they  have  arrtfsted  a  woman,  she  shall  be  allowed  to 
overthrow  their  proceedings  by  a  subsequent  marriage.     Idid. 

7.  A  married  woman  may  be  indicted  alone,  for  a  felony  committed 
by  her.     See  I  HavA.  2,  3.    I  H.  H.  47.     Doit  c.  157.   \H.H.5\6. 

8.  A  wife  may  be  indicted  together  with  her  husband  for  keeping  a 
bawdy  house.     1  Htiwk.  2. 

9  Where  a  married  woman  buys  things  necessary  for  her  apparel, 
diet,  &c.  without  her  husband's  consent,  it  shall  bind  him.  See  1  Sid. 
120.     ^Ueyn  61.     I  BL  Com.  442.     1  Selw,JSr.P  230. 

10.  If  the  husband  forbid  particular  persons  to  trust  her,  he  shall 
not  be  chargeable  ;  but  a  general  prohibition  not  to  trust  her,  as  by  put- 
ting her  in  a  gazette,  or  the  like,  doth  not  amount  to  legal  notice* 
1  Vent.  42.      IVood's  Inst.  6 1 . 

11.  If  the  wife  voluntarily  leave  her  husband,  and  live  with  an  adul- 
tererf  the  husband  is  not  chargeable  whh  her  Contracts,  even  though 
the  person  w  bo  trusted  her  had  no  notice  of  the  elopement.  See  Stra. 
,64,7 y  706,  875.      I  $eiw  JV.  P,  232. 

12.  But  if,  after  the  elopement,  the  wife  returns  and  lives  with  her 
husband,  and  he  turns  her  away  without  fuither  provocation,  he  is  liable 
for  her  debts.     Stra.  1214. 

13.  On  a  judgment  against  husband  and  wife,  both  jn^y  be  taken  in 
execution.     See  Stra.  1167,  1237.  «l  IVils.  149. 

But  the  authorities  on  the  above  point  seem  contradictory.  See 
1  Lev.  51.  2  Stra.  (Nolan's  edit.)  i  167.  note  (1)  and  the  casea  there 
cited.  • 

14.  If  the  wife  be  in  custody  on  mesne  process,  she  shall  be  dis- 
charged, on  filing  common  bail,  if  her  coverture  clearly  appears.  lind. 
and  2  W.  BL  Refi.  720.     1  Term  Reft.  486. 

15.  By  the  marriage,  those  chattels  whicJi  formerly  belonged  to  the 
wife,  are  by  act  of  law  vested  in  the  husband,  with  the  same  degree  of 
property,  and  with  the  same  powers,  as  the  wife,  when  sole,  had  over 
them.     2  Bt.  Com.  433.  m 

\  6.  But,  in  a  real  estate,  he  only  gains  a  title  to  the  rents  and  pronts 
during  coverture ;  for  that,  dopending  on  feodal  principle?,  remainsen- 
tire  to  the  wife  after  the  death  of  her  husband,  or  to  her  heirs,  if  she 
dies  before  him ;  unless  by  the  birth  of  a  child  he  becomes  tenant  for 
life  by  the  curtesy.    Ibid, 
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17.  But  though  the  aole  and  absolute  property  of  the  chattel  ioCer^ 
ests  of  the  wife  vests  in  the  husband,  yet  he  must  reduce  them  into 
possession,  by  exercising  some  act  of  ownership  over  them ;  otherwise 
they  will  remain  tf>  the  wife,  or  her  representatives,  after  the  covertvxrc 
ia  determined.    IbifL 

1 8.  A  chattel  reaiy  however,  vests  in  the  husband,  not  absolutely,  but 
tub  modo.  As  in  case  of  a  lease  for  years,  the  husband  shall  receive 
the  rents,  and  may,  if  he  pleases,  sell  or  otherwise  dispose  of  it  during 
the  coverture ;  it  is  liable  to  execution  for  his  debts,  and  if  he  survives 
his  wife,  it  is  to  all  intents  and  purposes  his  own.  Yet,  if  he  has  made 
no  disposition  of  it  in  his  life  time,  and  dies  before  his  wife,  he  cannot 
dispose  of  it  by  hts  will,  nor  shall  it  go  to<  lus  executors ;  but  the  wife 
ahali  remain  in  her  ancient  possession.     2  BL  Com.  4^4. 

19.  So,  of  cltOBct  in  action^  as  debts  upon  bond,  .contracts,  and  the 
like  i  these  fehe  husband  may  make  his  absolute  property,  by  redudng 
Ihem  into  possession,  by  receiving  or  recovering  them  at  law.  Bm* 
if  he  dies  before  he  reduces  them  into  possession,  they  shall  survive  to 
the  wife.     Ibid, 

20.  But  the  husband  is  entitled  to  be  the  admniistrator  of  his  wife  ; 
and  may,  in  that  capacity,  recover  such  things  in  action  as  became  due 
to  her  before  or  during  coverture.  .  2  Bi,  Com.  435.  1  Beu,  Code,  cb. 
92,  sect.  28,  p.  164. 

2 1 .  And  the  husband  is  not  bound  to  make  distribution  of  the  per* 
sonal  estate  of  his  vnfe  dying  intestate.    Ibid,  sect.  27,  p.  164« 

22.  And  if  the  husband  dies  before  administration  is  graiHed  to  him, 
or  he  has  recovered  his  wife's  property,  the  right  to  administration 
passes  to  his  personal  representative,  and  not  to  the  wife's  next  of  kin. 
Christian's  note  (2)  to  2  J5/.  Com.  435.  1  P.  Wma.  378.  Co.  LH. 
351.  Butier^ancit. 

23.  As  to  the  wife's  fiarafi/iemalim^  or  jewels,  and  necessary  wearing 
apparel,  and  how  far  they  may  be  disposed  of  by  the  husband,  or  are 
liable  to  debts.  See  2  BL  Com.  436.  3  jftk.  394.  1  P.  IVms.  739. 
2Jtk.642. 

24.  If  the  husband  assigns  the  wife's  chosea  in  action^  fbr  a  valuable 
consideration,  and  she  survives,  she  is  only  bound  to  the  amount  of  the 
consideratioUf  and  the  residue  survives  t«  her.  2  .4tk.  207.  i  P.  Wms, 
(Cox's  edit.)  38 1,  note  (1  >  • 

25.  But  if  the  husbuid,  before  marriage,  makes  a  settlement  on  the 
wife  in  consideration  of  her  fortune,  the  representative  of  the  husband 
will  be  entitled  to  all  her  tilings  in  action  (3  P.  fVma,  199.')  but  if  it  be 
in  consideration  of  fiart  of  the  estate  only,  the  residue  not  reduced  into 
possession  will  survive  to  the  wife :  and  where  there  is  a  settlement 
made  equivalent  to  the  wife's  fortune,  though  no  mention  be  made  ei 
her  personal  estate,  the  husband's  representative  will  be  entitled  to  the 
whole.  Christian*a  note  (!)  to  2  BL  Com.  433.  Co.  Lit.  352.  But- 
ier^a  note. 

^6.  If  the  husband  cannot  recover  the  choaea  in  action  of  his  wife, 
but  by  the  assistance  of  a  court  of  equity,  the  court,  upon  the  princi- 
ple, that  he  who  aeeka  equity  nvuat  do  equity^  will  not  assist  him  in  reco^ 
vering  the  property,  unless  he  either  has  made  a  previous  provision 
for  her,  or  agrees  to  do  it  out  of  the  estate  prayed  for  j  or  unless  the 
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rwite  appears  personally  in  court,  and  consents  to  the  property  being 
given  to  him.     2  Fes,  669.     2  Bl.  Com.  433.  Christianas  note. 

37.  fiut  the  court  fvill  not  direct  the  fortune  in  all  cases  to  be  paid 
to  the  husband)  though  the  wife  appears  to  consent,  where  no  previous 
provision  whatever  is  made  for  her.  2  Vea.  579.  3  BL  Com.  433. 
CAriatim's  note. 

38,  And  it  is  determined  the  wife  shall  have  the  same  relief,  under 
a  general  assignment  by  the  husband  of  his  estate,  for  the  benefit  of 
creditors.  (4  Bro.  Ch,  Ca  139.  2  Bl.  -Com.  433.  Christianas  note.) 
Nor  is  there  any  distinction  made  between  an  assignee  by  contract^  and 
by  (deration  of  latu,  4  Bro,  Ch,  Ca.  326.  2  Ves.jr,  680.  2  BL  Cam. 
433,  Christianas  lioi^. 

29.  But  if  the  wife's  fortune  is  paid  to  the  husband,  or  he  can  re- 
ceive it  without  applying  to  a  court  of  equity,  then  it  can  give  no  relief 
to  the  wife.  2  jith  420.  Co.  Lit,  35 1.  Butler^s  note.  1  Fonb.  304. 
2  BL  Com.  433.  Christian*s  note. 

30.  The  husband  is  liable  to  the  debts  of  bis  wife,  contracted  by  her 
before  the  coverture,  and  the  husband  and  wife  may  be  sued  for  suc^ 
debts  during  the  coverture.  (And  they  must  be  joined.  7  Term  Jiefi. 
348.^  But  if  .these  debts  are  not  recovered  against  the  Jmsband  and 
wife,  in  the  life  time  of  the  wife,  the  husband  cannot  be  charged  for 
them,  either  at  law  or  in  equity,  after  the  death  of  the  wife.  1  Selw. 
.V.P.  328,  229. 

31.  As  on  one  hand,  the  husband  is  by  law  liable,  during  the  cover' 
ture^  to  all  debts  contracted  by  the  wife,  while  sole,  whatever  their 
amount  may  be,  although  she  did  not  bring  him  a  poition  of  one  shil- 
ling ;  so  on  the  othgr  hand,  if  such  debts  are  not  recovered  during  the 

*  couerturcf  the  huiiband  as  such  is  not  chargeable,  let  the  fortune  l^e 
trecetveid  wit^.  his  wife  be  ever  so  great.  1  Selw.  JV.  Jf*.  229.  3  F.  JVms, 
409."     Ca.Temfi.Talb,  173. 

32.  But  if  thei'e  be  any  ^art  of  the,v(ife*s  personal pi^perty,  whicli 
.the  husband  did  not  reduce  into.iiis  pqssessipn  before  her^eath,  whi(^ 

he  must  afterwards  recover  as  her  administrator,  1^  will  be  liable  to 
the  extent  of  the  val^ue  of  that  property  to  ,pay  his  wife>  debts,  while 
sole^  wbich  remained  undischarged  during  tjie  coverture.  .1  F.  Wms, 
468.  1  Bl.  Com.  443.'  Christian* suoXt  ^15).  *SF.  rt^in*.  409.  Cu. 
Temfi.  Talb.  173. 

S3.  During  cohabitation  the  law  vixW  jiresumc  ^he  assent.of  the  hus- 
band to  all  contracts  made  by  the  wife  for  necessaries^  and  the  miscon- 
jduct  and  even  adultery  of  the  wife  dudng  that  period  will  not  destroy 
the  presunaption.  The  same  law  ,is,  where  the  husband  deserts  his 
wife,  or  turns  her  away  without  any  reasonable  ground,  or  compels 
her  by  ill  usage  or  severity  to  leaye  him  ;  in  all  which  cases  he  gives 
the  wife  a  general  credit.     V^1w\  JV.F.  230! 

34.  If  the  husband  ti|m  his  wife  out  of  doors,  though  he  advertises 
her,  and  cautions  all  persons  npt  to  trust  her,  or  if  he  even  gave  pard* 
qular  notice  to  individuals  not  to  give  her  credit^  still  he  would  be  liable 
for  necessaries  furnished  to  her ;  for  the  law  has  said,  that  where  a  man 
turns  his  wife  out  of  doors,  he  sends  with  her  credit  for  her  reason- 
able ezpences.  Fer  Ld.  Kenyon^  in  Harris  r.  Morris.  4  ^Esfi.  Rep. 
.42. 
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35*  AhA  if  a  man  m\\  not  recdve  his  wife  into  his  house,  he  turns 
her  out  oKdoors  ;  and  if  he  does  so,  he  sends  \rith  her  credit  for  her 
reasonable  ^pences.  {Per  Ld,  Eldoriy  Rawlyn*8  v,  Vandyke,  o^hsfi. 
JR.fi,  250.  (Day's  edit.)  where  the  leading  cases  relative  to  the  husband's 
liability  are  doUected  with  the  usual  accuracy  of  that  laboiious  and 
learned  editor.  • 

36.  So,  where  the  wife's  situation  in  her  husband's  house  is  render- 
ed unsafe  from  his  cruelty  or  ill  treatment,  it  has  been  ruled  to  be  equi- 
valent to  a  turning  her  out  Of  doors ;  and  the  husband  held  liable  for 
necessaries  furnished  to  her  under  such  circumstances.  Per  Ld.  Kcn» 
yon,  in  Hpdges  v.  Hodges.     I  *Eafi,  Befi.  44\. 

37.  If  the  husband  gives  express  notice  to  a  tradesman  not  to  trust 
his  wife,  he  shall  not  be  charged ;  and  if  a  tradesman  has  notice  of  a 
separate  maintenance  being  allowed  to  tbe  wife,  that, '  according  to 
Holt,  chief  justice,  shall  be  notice  of  dissent  on  the  part  of  the  hus- , 
band,  and  he  shall  not  be  charged  ;  but  where  the  demand  is  for  neces' 
nariea,  it  is  incumbent  on  the  husband  to  shew  that  the  tradesman  had 
potice  of  the  separate  maintenance.  Fer  Ld  Eldon^  in  Rawiyn's  r. 
Vandyke     3  ^Jisfi.  Refi.  250 

38.  A  feme  covert  {or  married  woman)  having  a  separate  estate, 
may,  in  a  court  of  equity,  be  sue.d  as  a  feme  sole,  and  be  proceeded 
against  without  her  husband ;  for.  in  respect  of  her  separate  ^tate> 
she  is  looked  upon  as  a  feme  sole.  2  Vem.  614.  \  BL  Com.  444. 
Chrtstiqn*8  note  (21). 

3d    And  in  a  court  of  equity,  husband  and  wife  are  looked  upon  as 
two  distinct  persons,  and  therefore  a  wife  by  her  firochien amy  (or  ncjr/ 
Jriend)  may  sue  her  own  husband.     3  P,  IVma.  ^ox's  edit.)  39.  I  BL^ 
Com,  444.  ChnStian*9  note  (21), 

40.  Where  the  husband  has  abjured  the  country,  or  is  banished, 
it  has  long  been  held,  that  the  wife  might  sue,  or  be  sued,  as  a  fejoc 
sole.  (I  Bt.  Com  443.)  And  the  same  principle  was  for  some  time 
extended  to  cases  where  the  wife  had  a  aefiarate  matntenaTice  from  the 
husband,  and  had  separated  from  him.  (1  Term  Refi.  5.)  But  it  has 
since  been  solemnly  determined,  that  a  feme  covert  cannot  bring  an 
action  or  be  impleaded  as  a  feme  sole,  while  the  relation  of  marriage 
subsists,  and  she  and  her  husband  are  living  in  the  country,  notwith- 
standing she  lives  separately  from  her  husband,  and  has  a  separate 
maintenance  secured  by  deed.  8  Term  Refi.  545.  Selv.  -AC  P,  236* 
1  Bl,  Com,  443.  Chriatian^a  noxe  (\9), 

41.  So,  where  the  husband  is  An  aliens  who  has  deserted  the  country, 
leaving  his  wife  to  act  as  a  feme  sole,  the  wife  may  be  charged  as  a 
feme  sole  fpr  contracts  made  after  such  desertion.  1  Seliu.  M  P.  2.^9. 
3  *E8fi,  Refi.  554,  587,  I  B09.  tT  Pull.  357.  2  Bos.  ^  PuU.  226. 
I  JVtfw.  Hep.  80. 

42.  If  a  man  cohabits  with  a  woman,  to  whom  he  is  not  married* 
and  permits  her  to  assume  his  name,  and  appear  to  the  world  as  his 
wife,  and  in  that  character  to  contract  debts  for  necessaries,  he  will 
become  liable,  although  the  creditor  be  acquainted  with  her  real  situa- 
tion ;  for  h^re  a  like  assent  will  be  implied,  as  in  the  case  of  husband 
and  wife.     I  Selw.MP.235.     2 'Bsfi.  Reft.  637. 
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FtiK  matter  in  general  relating  to  witnesses,  see  title  Evidence. 
See  alao  Virginia  Law9^  I  RH)  Code.  cb.  I4l,  p.  278,  and  Index  to  Ist 
and  2d  vol.  Rev,  Code,  tit.  Witnesses. 

The  only  clauses  of  the  above  act  of  assembly*  which  particularly 
'foil  under  the  notice  of  a  magistrate,  are  srcHom  12  and  14,  which  au- 
thorise tlie  clerk  of  the  court  in  which  a  suit  lll^depending  to  issue  a 
commission  t6  take  the  depositions  of  witnesses  a6ota  to  defiart  the 
country,  or  hy  age,  sickness^  or  otherwise^  unable  to  attend  the  cour:  ;  ijr 
nifhere  the  claim  or  defence,  or  a  material  fwinty  depends  on  a  single  wit- 
neae,  ufion  affidavit  thereof,  or  on  a  certificate  that  an  affidccvit  has  been 
Tnade  to  that  effect. 

Witnesses  may  be  compelled  to  atrend  before  a  single  justice  of  the 
peace.     2  Rev  Code,  ch.  II,  sect    i,  p.  8. 

The  fine  for  non-attendance,  not  liaviujr  a  reasonable  excuse,  is  five 
dollars  ;  which  may  be  imposed  by  the  magistrate.  9  Rev.  Code,  ch. 
?6,  p.  ;22. 

But  If  sufficient  cause  be  shewn  to  the  justice  of  ihe  inability  of  the 
witness  to  attend,  at  the  time  when  he  ou^ht  to  have  attended,  or  with- 
in one  month  afterwards  the  witness  being  first  served  with  a  copy  of 
the  order  imposini;  the  finej  then  no  fine  shall  be  incurred.     2  Rev.  . 
Code,  ch.  11,  sect.  l,p.  8. 

Witnesses  are  allovted  for  attendance,  if  residents  of  the  countjr, 
twenty-five  cents  a  day  ;  if  non-residents,  twenty -five  cents  a  day,  and 
thi  ee  cents  a  mile  for  travelling  to  the  place  of  attendanc. ,  and  the  same 
for  returning,  besides  feiriages  ;  to  be  charged  to  the  person  summon- 
ing them,  and  taxed  in  the  bill  of  costs.     Ibid,  sect  2,  p.  8,  9. 

The  attendance  of  but  one  witness,  to  the  same  fact,  shall  be  taxed 
in  the  bill  of  costs.     Ibid.  p.  9. 

Witnesses  attending  a  magistrate  are  privileged  from  arrests,  in 
the  same  manner  as  those  attendin^r  courts     Ibid.  p.  9. 

Subpoenas  for  witnesses  may  be  issued  by  a  justice  to  any  cotmty 
Tkvhere  the  witness  resides.    2  Rev.  Code^  ch.  88,  sect.  9,  p.  116. 

(•/4)  Summons  for  a  witness. 

The  comniohwealtli  of  Virginia  to  the  constable  of  district, 

in  the  county  of  greeung. 

You  are  hereby  commanded  to  summon  A  W  to  appear  before  iQfl^ 
or  some  other  justice  of  the  peace  for  the  county  of  at  ^     ^^^ 

in  the  said  county,  on  the  day  of  next,  to  testify ^^W 

the  truth  to  speak,  in  a  certain  matter  of  controversy  dependinii.  by 
warrant}  and  undetermined}  between  A  B)  plaintiff}  and  C  D,  defen- 


Digitized  by 


<^o6gI( 


«06  WITNESSES. 

4aDt ;  and  this  he  shall  in  no  wise  omit,  under  the  penalty,  by  l«v»  Is 
that  case  provided:  and  then  and  there  make  return  how  you  lave 
executed  tlus  precept.    .  Given  under  my  hand,  at  the  county  of 
aforesaid,  the  day  of  in  the  year 

ICP  The  above  form  may  be  used  either  where  the  witness  is  % 
»     residait  of  the  same  county  in  which  his  testimony  is  to  be  used,  or 
•of  another.    If  he  be  a  rendent  of  the  same  cpunty,  the  form  may  be 
abbreviated. 

{B)  jCertificate  of  a  magistrate:  on  1  Rev.  Cpdl^,  ch. 
JL41,  sect.  \%  p.  279. 

county). to  wit. 
This  day  A  B,  of  personally  appeared  before  me,  J  P,  a 

justice  of  the  peace  ^  the  county  of  aforesaid,  and  made  oatb 

that  B  W,  who  is  a  mtness  for  him  in  a  suit  now  depending  in  the 
x^ourt  of  between  the  said  A  B,  plaintiff,  and  C  D,  defendant^ 

is  about  to  depart  this  country,  [or  by  age,  sickness,  or  otherwise,  will 
be  unable  to  attend  the  said  court,  (m  the  ctue  nuiy  de,)    Given  &c« 

{C)  Certificate /or  obtaining  the  depotitum  of  a  single 
material  witness :  on  1  Rev.  Code^  ch.  141,  sect.  14, 
^.279. 

Aa  before  to  made  oath  that  he  verily  believes'his  claim  (or  defence) 
or  a  mateiial  point  thereof,  in  a  suit  depending  in  between 

the  said  A  B  and  C  D,  depends  <xi  the  testimony  of  A  W,  who  is  a 
single  witness  tp.that  fact.    Given  8cc. 

(/}}  Notice  to  take  depositions. 

To  Mr.  CD.      • 

Please  to  take  notice,  that  on  the  day  of  neat,  be- 

tween the  hours  of  in  the  morning,  and  in  the  even- 

ing of  the  same  day,  at  the  house  of  in  the  county  of 

I  shall  proceed  to  take  the  deposition  of  B  W,  who  is  a  witness  for 
4ne  ip  a  cause  now  depending  in  the  court  of  in  which  I  am 

plaintiff,  and  you  are  defendsoit.  A.  B. 

tCF^  If  the  deposition  be  to  be  taken  in  another  statey  the  nodce 
must  so  express  it. 

{E)  Notice  of  an  application  to  courts  to  strike  commk- 
sionersy  to  take  the  deposition  qf  a  witness  residing  out 
of  the  state:  on  1  Rev.  Code,  ch.  141,  sect.  13,  p.  219. 

^^  To  Mr.  A.  P. 

rlease  to  take  notice,  that  on  the  day  of  the  next  (cwnt^ 

or  ciradt)  court  to  be  hjdd  for  the  county  of  I  shall  apply  to 
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Ute  said  eottrt  to  strike  co«iiiiiMioiierB«  ibr  the  purpose  of  taking  the 
deposition  of  B  W,  now  residing  m  the  state  of  >  (or,  if  in  a 

foreign  c^wUry,  exprew  U)  who  is  a  witness  for  me  in  a  suit  now  de- 
penSng  in  the  said  court  of  wherein  you  are  pbdmiff>  and  I 

am  defendant. 

I  am  y*r^  fcc.  C  D. 

(^)  Jiffidavit  of  the  service  of  notice^  to  take  depositionsy 
or  strike  commissioners. 

county,  to  wit» 

This  day  A  B,  of  lawful  age,  made  oath  before  me,  a  justice  of  the 
peace  for  the  county  aforesaid,  that  on  the  day  of  in 

the  year  he  delivered  to  the  within  named  C  D  a  true  copy  of^ 

the  within  notice.    Given  under  my  hand,  this  day  of 

in  the  yeai* 

ICP  If  the  copy  of  the  notice  be  delivered  to  a  "  free  white  pec^ 
son  above  the  age  of  sixteen  years,  who  is  a  member  of  the  family 
of  such  person,  and  who  is  informed  of  the  purport  thereof,'*  or, 
^  left  at  some  public  place,  at  the  dwelling  house,  qr  other  known 
place  of  residence  of  such  person,"  it  should  be  so  expressed ;  and 
9tate  with  what  person^  by  name^  it  viras  left ;  and  also  that  he  or  she 
was  above  the  age  of  sixteen  years,  a  member  of  the  family,  and  that 
he  or  she  was  made  acquainted  with  the  puiport  of  the  notice,  ^r 
1  Rev.  Codey  ch.  76,  sect.  42,  p.  113, 


WOLVES. 

REWARD^  for  killing  wolves  were  very  early  introduced  in  Vir- 
ginia. The  first  law  we  meet  with  on  the  subject  passed  in  the  year 
1633.  By  that  act,  it  waamade  penal  to  kill  wild  hogs,  without  li- 
cence from  the  governor  i  but,  as  a  reward  for  killing  wolves,  every 
person  who  killed  a  wolf,  and  brought  in  the  head  to  the  commander 
of  the  plantation,  was  permitted  to  kill  one  wild  hog,  and  take  the 
same  to  his  own  use.  {See  Stat,  at  Large^  vol.  i.  p.  199.)  After- 
wards a  reward  of  one  hundred  pounds  of  tobacco  was  levied  on  the 
county,  for  each  wolf  killed  {See  1  vol.  Stat,  at  Large,  p.  328,) ; 
which  reward,  by  a  subsequent  act,  might  be  increased,  at  the  discre- 
tion of  the  county  court  {Md.  p.  456.) ;  and  Indiana  were  to  be  em- 
ployed by  the  court  to  kill  them«  ^  (Ibid.  p.  457.)  Various  laws,  un- 
der different  modifications,  prescribed  rewards  for  killing  wolves. 
(See  2  vol.  Stat,  at  Large^  Index,  lit.  "  Wolves.**)  As  the  popula- 
tion of  the  country  increased,  and  these  animals  became  less  injurious 
in  the  old  settlements,  the  rewards  were  confined  to  particular  coun- 
ties.   The  subject  was  at  length  taken  up  by  the  legislature,  who^ 
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from  tixne  to  times  &ce4  rewards  id  dilTerdiit  countiest  in  tome  Bipref 

in  some  less,  actordmg:  to  the  wishes  of  the  inhabiiants.  By  an  act 
of  1798  (see  2  Rev.  Code^  App.  No.  9.  p.  136,)  a  >?eiieral  r^vrard  oC 
two  dollars  Cor  each  lyolf  above  six  months  old,  and  one  dollar  ibr  eve* 
ry  wolf  under  that  age,  was  allowed  ;  to  be  paid  by  the  coqntf  9  and 
repaid  by  the  public ;  which  is  the  same  in  principle^  as  the  act  of 
1748.  {See  L.  V.  edit.  1769,  p.  .278  J  But  by  act  of  1805  (2  Rec. 
Code^  ch.  77y  p.  106,)  all  laws  which  provided  tliat  the  rewards  which 
)vere  paid  by  the  counties  should  be  repaid  by  the  public  were  re- 
pealed. 

After  the  general  assembly  had  legislated  on  the  subject  f<M*  many 
years,  by  increasing  or  reducing  the  reward  for  killing  wolves  in  dif« 
ferent  counties,  an  act  was  at  length  passed,  which  gave  the  count/ 
courts  nearly  the  same  powers  which  they  possessed  under  the  act  ^ 
.March,  1657-8.     See  1  vol,  Stat  at  Large^  p.  456. 

By  an  act  of  1809  {Sean.  Actsy  ch.  5,  p.  6,)  ii  is  enacted,  that  it  shall 
be  lawful  for  the  courts  of  every  county  wherein  it  may  be  thought 
expedient  to  do  ao,  a  majority  of  the  acting  magistrates  of  the  county 
concurring  therein,  to  allow  such  reward  for  kiliing  old  or  young 
wolves,  as  in  their  opinion  the  necessity  of  the  case  may  requicis^  to 
be  levied  and  paid  in  the  respective  counties  allowing  the  samevin  like 
manner  as  other  county  charges  are  annually  levied  and  paid^  the  par- 
ty or  parties  entitled  thereto  producing  a  certificate  thereof  to  the 
court  laying  the  county  levy,  obtained  in  the  manner  required  by  this 
act :  Provided  always^  (hat  not  more  than  twelve  dollars  shall  be  allow- 
ed by  the  said  courts  for  each  wolf  scalp,  as  the  case  may  be. 

Sect.  2.  Every  person  claimhig  such  reward  shall  produce  the 
whole  skin  of  the  head  of  every  wolf  to  a  justice  of  the  peace  of  the 
county  in  which  the  same  shall  have  been  killed,  and  shall  then  alsoy 
before  the  same  justice,  make  oath  or  affirmation  to  the  eflfect  follow- 
ing, that  is  to. say,  ^  /,  AB^  do  smear ^  that  the  scalp  or  scalps  (as  the 
case  may  be)  dy  me  novf  prodticed^  was  or  were  taken  from  a  wolf  or 
wolves  caught  and  killed  by  me  in  the  said  county  of  So  help  me 

God,*^  And  thereupon  the  justice  shall  giant  to  the  wolf  kiiler  a  cer- 
tificate, reciting  his  name,  the  number  of  scalps  produced,  either  of 
wolves,  or  such  as  in  his  opinion  appear  not  to  exceed  six  months,  the 
time  and  place  when  and  where  killed,  and  that  oath  or  affirmation,  or 
other  stifficient  proof  thereof,  hath  been  made  before  him,  which,  be- 
ing produced  to  the  courts  laying-  the  levies  of  the  said  countiea,  shall 
entitle  the  party  or  parties  therein  mentioned  to  such  reward  as  the 
court  in  their  discretion  may  think  proper  to  allow  ;  but  no  cl^m  or 
demand  for  the  same  shall  be  alloweid  without  «uch  cemiiicate :  Pro- 
vided always^^  that  every  justice  of  the  peace  shall  cause  the  ears  of  all 
wolf  scalps  brought  before  him  to  be  cut  off  in  his  presence,  and  be 
shall  not  grant  a  certificate  for  any  scalp  without  ears. 

Certificate  of  a  magistrate. 
county,  to  wit 
TMs  is  to  certify,  that  W  K,  of  did,  on  this  day,  produce 

to  me  wolf  scalps,  which  appear  to  me  to  be  the  scalps  of 

-M  wolves  {pry  <f  wolves  not  exceeding  six  months  oldf  or^  ^ 
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'^»hau:h  ppti&lT  t9  bdKoliu  qf  old  wolves^  find  qf  wolvea  not  ex- 

ceeding fix  mo7Uh9  old>i  as  the  case  may  be)  and  that  it  was  proved  be* 
fqrc  me,  by  the  oath  of  the  said  VV  K  (or^  qf  A  \V,  as  the  case  may  be) 
that  the  wolf  (or,  vfolves)  from  which  the  said  scalps  were  taken.  Were 
caught  and  killed  by  the  said  W  K>  on  the  day  of  in 

the  said  county  of  .    Given  under  ijxf  hand  Sec. 


WOMEN. 

OF  women,  considered  as  loives^  or  feme  coverts^  see  title  **  Wife  ;*' 
having  two  husbands,  or  men  two  wives,  see  title  "  Bio  amy  ;"  bene- 
fit of  clergy,  see  title  **  Clergy  ;**  the  ravishment  of  women,  see  ti- 
tle «  Rape." 

By  Virginia  lawsy  I  Rev,  Code^  ch,  104,  p.  196,  sect.  19,  it  is  made 
lelony  to  take  away  against  her  will,  and  marry  or  defile  any  woman, 
having  substances  in  goods  moveable,  or  lands  and  tenements,  &c. 

Sect  20  If  any  person  above  the  age  of  fourteen  years  take  away 
any  miiden  or  woman  child  unmarried,  being  within  the  age  of  six* 
teen  years,  from  the  possession  of  and  against  the  will  of  the  person 
lawfully  having  ilie  possession  of  her,  he  shall  be  imprisoned  for  any 
term  not  exceeding  two  years. 

Sect.  21.  To  take  away  and  deflower  any  such  maiden  as  last  afore- 
said subjects  the  offender  to  five  years  imprisonment,  without  bail  of 
mainprise. 

Upon  the  statute  of  3  H,  7,  from  which  our  act  of  assembly  is  ta- 
ken, the  following  observations  have  been  made:  1.  That  the  maid, 
wife,  or  widow,  have  lands,  or  tenements,  or  moveable  goods,  or  be  an 
heiar  apparent.  2.  T-hatshe  be  taken  away  against  her  will.  3.  That 
the  taking  was  for  lucre.  And,  4.  That  she  be  married  to  the  mis* 
doer,  oi*  to  some  other  by  his  consent ;  or  be  defiled  (that  is,  carnally 
known.)  For  if  these  concur  not,  and  be  so  laid  in  the  indictment, 
the  miadoer  is  not  a  felon  within  the  statute,  but  otherwise  to  be  pu* 
Dished.     3  Inst.  61.     Nano.  B.  1,  ch.  42,  sect.  4,  5. 

It  is  no  manner  of  excuse,  that  the  woman  at  first  was  taken  away 
with  her  own  consent ;  because  if  she  afterwards  refuse  to  continue 
with  the  offender,  and  be  forced  against  her  will,  she  may  from  that 
time  as  properly  be  daid  to  be  taken  against  her  will,  as  if  she  had  ne- 
ver given  any  consent  at  all ;-  for  till  the  force  was  put  upon  her,  she 
was  in  her  own  power.     Haw,  B.  I,  ch.  42,  sect.  6. 

Also  it  is  not  material,  whether  a  woman,  so  taken  contrary  to  *ier 
will,  be  at  last  married  or  defiled  with  her  own  consent  or  not,  if  she 
were  under  the  force  at  the  lime.     Ibid.  sect.  7. 

in  Fultvood^s  case,  it  was  resolved,  that  the  woman  taken  away  and 
married  may  be  sworn,  and  give  evidence  against  the  offender  who  so 
took  and  married  her,  though  she  be  his  \s\ieyde  fat  to,     1  Hale  661. 

And  this  statute  has  been  held  to  extend  to  a  natural  daughter.  Str, 
1162. 
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A  ^voman  quick  with  cbild)  and  condemned  for  tredaoki  or  f^onyv 
shall  have  execution  respited  till  her  deli^^ry ;  and  to  ascertain  the 
feet,  the  sheriff  shall  be  commanded  to  impannei  a  jury  of  matrons 
to  try  and  examine  her ;  but  she  shall  have  this  privilege  but  ooce. 
Ham,  B.  2,  ch.  5 1,  sect.  9. 


WRECKS. 

WRECK,  of  the  sea,  in  legal  understanding,  is  applied  to  such 
goods,  as,  after  shipwreck  at  sea.  are  by  the  sta  cast  upon  the  bnd,  aod 
theretorethe  junsdiction  thereof  pertaineth  not  to  the  admiralty,  but 
to  the  common  law.     '2  Insc,  167. 

None  of  those  goods  which  are  called  jetsam  (from  being  cast  into 
the  sea,  while  the  ship  is  in  danger,  attd  which  there  sink  and  remain 
under  wuter)  or  those  called  Jiotsam  (from  floatiOK  on  the  sudkce  of 
the  water)  or  those  called  ti£^n  (which  lie  in  the  bottom  of  the  sea,  but 
tied  to  a  coi  k  or  buoy,  in  order  to  be  found  a^^ain)  are  to  be  esteemed 
wreck,  so  long  as  they  remain  in  or  upon  the  sea,  and  are  not  cast  up- 
on the  land  by  the  sea ;  but  if  any  of  them  are  cast  upon  the' land  by 
the  sea,  they  are  wreck.     I  BL  Com,  292.  ■     * 

The  humane  provisions  of  the  laws  of  Virginia,  on  the  subject  of 
wrecks,  would,  if  duly  executed,  effectually  relieve  the  distresses' of 
a  class  of  our  fellow  beings,  who  are  loo  often  the  prey  of  a  set  o(  vul- 
tures, in  the  shape  of  man.  at  a  time  when  every  dictate  of  religion 
and  morafity  calls  aloud  for  the  exercise  of  the  best  feelings  of  the 
heart. 

The  act  on  this  subject  is  as  follows : 

Whereas  many  vessels  have  been,  and  may  hereafter  be>  stnoded 
on  the  sea-coastf  bay  or  river  shores*  within  this  commonwealth,  and 
the  goods  or  other  property  belong:ing  to  such  vessels  may  be  em^ 
bezzled  and  stolen,  to  the  great  injury  of  the  owners :  For  remedy 
Whereoff  Be  it  enacted  by  the  General  Assembly^  That  it  shall  be  )X9- 
fill  for  the  governor,  with  advice  of  council,  and  he  is  hereby  requited) 
to  appoint  and  commission  two  discreet  ^lersons  in  each  of  the  couotiii 
bordering  on  the  sea  or  bay  shores  in  this  state,  whose  buuness  andducy 
it  shall  be,  on  the  earliest  intelligence,  or  on  application  to  them  made 
by  or  on  behalf  of  any  owner  or  comnaander  of  a  ship  or  other  veasd, 
being  in  danger  of  being  stranded,  or  being  stranded,  to  command  any 
constable  or  constables,  to  be  appointed  by  them  for  that  purpose,  near* 
est  the  coast  where  such  ship  or  vessel  shall  be  in  danger,  to  summon 
as  many  men  as  shall  be  thought  necessary  to  the  assistance  of  such 
ship  or  vessel ;  and  if  there  shall  be  any  ship  or  vessel  belonging  to 
the  state  riding  near  the  place,  the  commissioner  dr  commissioners 
shall  have  power  to  demand  of  the  commanding  officer  of  such  ship 
or  vessel  assistance  by  their  boats  and  such  hands  as  they  can  conveni- 
ently spare ;  and  if  any  commanding  officer  shall  neglect  to  give  such 
Asdstance,  he  shall  forfeit  one  hundred  pounds^  to  be  recovered  by  the 
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<lffiQer.:or  owner  of  the  ship  ki  distress,  with  cost8»  io  any  court  of  re- 
GOi(^  within  this  coipnionweaith*     The  commissioner  or  commission* 
^rSf  and  the  commanding  officer  of  any  ship  or  vessel,  and  all  others 
who  shall  assist  in  preserving  any  ship  or  other  vessel  in  distress^  or 
tbeir  cargoes,  shall  within  foity  days  be  paid  a  reasonable  reward  hf 
the  c^ommander  or  owner  of  the  ship  or  other  vessel  in  distress,  or  by 
the  merchant  whose  vessel  or  goods  shall  be  saved ;  and  in  default 
thereofy  the  vessel  or  goods  shall  remain  the  custody  of  the  commis- 
.,  sloner  or  commissioners  uptil  all  charges  be  paid,  or  security  ^iveh 
for  that  purpose,  to  die  sati^ction  of  the  panics.     And  hi  case  the 
parties  shall  disagree  touching  the  moriiesdeiserveid  by  the  persons 
employed,  it  shall  be  lawful  for  the  commander  of  such.vtssef  saved, 
or  the  owner  of  the. goods,  or  merchant  interested,  to  choose  one  in- 
different person,  and  also  for  the  commissioner  or  commissioners  to 
iKuxunate  one  other  indifferent  person,  who  shall  adjust  the  quantum 
of  the  gratuities  to  be  paid  to  the  several  persons,  and  such  adjust- 
,iiieRts  shall'be  binding  on  all  parties,  and  to  be  recoverable  with  costs 
io  any  court  of  record  within  this  commonwealth,  by  action  on  the 
case.     If  no  person  shall  claim  the  goods  saved,  the  commissioners, 
ior  one  of  them,  shall  take  possession  thereof,  and  cause  a  true  de- 
scription  of  the  marks,  numbers,  and  kinds  of  such  goods,  to  be  ad- 
vertised four  weeks  in  the  Vir^nia  Gazette ;  and  ,if  no  person  /shaU 
claim  the  same  within  three  rhohtksj  public  sale  shall  be  made  thereCff 

S)ut  if  perishable,  the  goods  shall  be  forthwith  sold)  and  after  charges 
educted,  the  residue  of  the  money,  with  an  account  of  the  whole* 
shall  be  transmitted  to  the  treasurer,  who  shall  keep  an  account  of  the 
sai|ie,  for  the  benefit  of  the  owner,  who,  upon  proof  of  his  property 
to  the  satistaction  of  the  auditor,  shall  upon  his  warrant  receive  the 
same.  If  any  person,  besides  those  empowered  by  the  commission- 
ers, or  one  of  them,  shall  enter  or  endeavour  to  enter  on  board  any 
vessel  in  distress,  without  the  leave  of  the  commanding  officer,  or  in 
base  any  person  shall  molest  them  in  saving  the  vessel  or  goods,  or 
shall  endeavour  to  hinder  the  saving  such  vessel  or  goods,  or  shall  de- 
face the  marks  of  any  such  goods  ^fore  they  be  taken  down  in  a  book 
by  the  commissioners,  or  one  of  them,  every  such  person  shall  forfeit 
and  pay  the  sum  of  ten  pounds,  to  be  recovered  with  costs,  by  infqr- 
madon  in  any  court  of  record  within  this  comnion wealth,  and  applied 
to  the  use  of  the  owners  of  the  vessel  or  goods,  as  the  case  may  be ; 
and  in  case  of  failure  to  pay  such  forfeiture  immediately,  or  giving  se- 
curity \p  pay  the  same  within  one  month,  he,  she^  or  they,  shall  re- 
ceive ten  lashes  on  his,  her,  or  their  bare  back,  by  order  of  such  court. 
.  It  shall  be  lawful  for  any  comm^inding  officer  of  a  vessel  in  distress» 
or  the  commissioners,  to.  repel  by  force  any  persons  as  shallf  without 
•  consent  as  aforesaid,  press  on  board  any  vessel  in  distress,  and  thereby 
molest  them  in  preserving  the  vessel  or  {!;oods ;  and  in  case  any  goods 
shall  be  found  upon  any  person  that  were  stolen  or  carried  off  from 
any  vessel  in  distress,  the  person  upr>n  whom  such  goods  be  found 
shall,  upon  demand,  deliver  the  same  to  the  owner  or  commissioners, 
or  to  such  other  persons  as  shall  be  authorised  by  the  commissioners 
or  owner  to  receive  such  goods«  or  shall  be  liable  to  pay  treble  the  va- 
lue, to  be  recovered,  with  costs^  in  any  cottrt  of  recond  If  any  per- 
son shall  makoy  or  be  assisdog  in  making  a  hole  in  any  vessel  in  distress. 
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eal  atif  pump,  materials,  or  goods,  or  shall  be  aiding  in  stealing 
I  pump,  materials,  or  goods,  from  any  vessel*,  or  shaTt  wilfully  & 
thing  tending  to  the  immediate  loss  of  such  vessel,  such  person 
I  be  guilty  of  felony,  and  suffer  death  without  benefit  of  clergy  i 
commissiener,  by  fraud  or  wilful  nej^lect,  abusing;  the  trust  repos^ 
n  him,  shall,  upon  conviction  thereof,  forfeit  and  pay  treble  da- 
;es  to  the  party  aggrieved,  to  be  recovered,  with  costs,  by  action  oh 
:ase,  in  any  court  of  record,  and  shall  thenceforth  be  incapable  of 
1^;  as  a  commissioner.-   Any  constable,  or  person  summoned  by  * 
,  refusing  or  neglecting  to  give  the  assistance  required  for  the 
ig  of  any  vessel,  or  her  cargo,  shall  forfeit  and  pay  twenty-five 
ings,  to  he  recovered  before  any  justice,  by  the<x>mmissioncrsor- 
ig  the  duty ;  and  shall  be  moreover  subject  to  the  payment  of  the 
e  damages,  and  to  be  recovered  by  the  party  aggrieved  in  the 
e  manner,  as  in  the  case  of  a  commissioner.     The  commissioriers 
I  set  up  a  copy  of  this  act  once  in  every  year  in  each  of  the  court- 
ics  of  the  counties  wherein  they  respectively  reside. 
.  Provided  olwayB^  and  be  it  Jurther  enacted^  That  the  comiftis- 
ers  appointed  by  virtue  of  this  act  shall  respectively  give  bond 
security  in  the  court  of  the  county  where  he  resides,  in  the  suia 
ne  thousand  pounds,  for  the  due  and  faithful  execution  of  his  of^ 
and  that  it  shall  not  be  lawful  for  snch  coromis^oners,  or  any  of 
n,  to  enter  upon  the  duties  of  his  office  before  he  gives  boad  and 
irity  as  aforesaid. 

[I.  Jind  be  it  Jurther  enacted^  That  where  any  vessel  shall  he 
tided  and  totally  lost,  goods  saved  from  the  wreck  shall  be  liable  to 
y  and  duties ;  but  if  any  vessel  be  drove  or  cast  on  shore,  and  the 
lage  sustained  on  the  goods  does  not  appear  to  exceed  ten  fier  cen^ 
y  in  the  judgment  of  the  commisdoners,  such  goods  shall  l)e  duty 
ired  with  the  naval  officer  nearest  the  place  where  the  case  Hap- 
ed,  according  to  law.  ITTie  fiower  of  reg  lating  commerce  Being- 
cd  in  Congress^  under  the  constitution  of  the  Viiited  States,  this  «ee- 
19^  no  longer  obligatory ,^ 


irrant  against  a  constable^  or  pthersy  for  rejusmg  as- 
sistance to  a  vessel  in  distress* 

county,  to  wit. 
Vheeras  information  hath  been  given  to  me,  l>y  A  W,  a  commia- 
ler  of  wrecks  for  the  county  of  that  B  C,  a  constable  of 

said  couiity,  who  had  been  duly  appointed  for  that  purpose  (or,  £ 
'vho  had  been  summoned  far  that  fiurfiose  by  hQ^a  constable  Ufc.  as 
case  may  be)  did,  on  the  day  of  last  pasti  refuse 

rive  his  assistance  in  saving  a  vessel  and  her  cargo,  then  lying  and 
\^  stranded  on  the  sea  shore,  at  the  said  county,  near  to 
ese  are  therefore  to  require  you  to  summon  the  said  B  C  to  appear 
>re  me,  or  some  other  justice  of  the  peace  for  the  county  afore- 
U  at  on  the  day  of  to  shew  cause  why- 

penalty  imposed  by  law,  in  such  cases,  should  not  be  imposed 
n  him  for  his  said  offence.    Given  under  my  hand>    at  th^ 
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<;ounty  of  tlib  day  cf  m  ihfS 

year 

To  to  execute. 

IC?*  For  the  forma  of  the  judgment  and  execution,  see  title  War- 

HANTS. 


ADDENDA. 

(NO.  I.) 

fSlNCE  the  foi^going  work  Was  put  to  press,  the  following  import- 
^t  case  has  been .^natfy  decided  in  the  superior  court  of  chancc^ry,  ifor 
the  Richmond  district,  and  has  been  very  obligingly  furnished  to  the 
author  by  the  chanceUor^  Creed  Taylor,  esq.  As  this  case  settles  the 
firincipies  upon  which  atimony  may  be  decreed  by  a  court  of  chancery, 
and  discloses  the  practice  \o  be  pursued>  where  the  defendant  resists 
the  authority  of  the  court,  an  insertion  of  the  whole  case,  from  its 
commencement  to  its  termination,  it  is  presumed^  Will  be  accept- 
able.] 

tn  the  superior  court  qf  chancery^  for  the  Richmond  district^  FaU  Term^ 

1809. 

ANM  PURCELL  i;«.  CHARLES  PURCELL. 

The  bill  in  this  case  was  filed  to  obtain  alimony :  it  stated  the  mar- 
riage of  the  parties  many  years  ago  in  New  Jersey,  in  the  United 
States ;  and  that,  without  any  impropriety  of  behaviour  on  her  part,  he 
bad  separated  himself  from  her,  without  affording  to  her  any  support ; 
that  with  all  her  endeavours  she  had  often  been  without  the  necessaries 
of  life  ;  and  his  knowledge  of  the  fact,  instead  of  exciting  even  compas* 
s!on,  had  caused  only  contempt  and  insult ;  that  she  had  been  frequently  - 
compelled  to  depend  upon  charity  for  subsistence,  while  he  enjoyed  a  . 
very  connderable  estate  realand  personal :  wherefore  she  prayed  for 
an  adequate  support,  and  for  general  relief 

In  support  of  the  allegations  of  the  bill,  there  was  the  following 
proof: 

1.  William  Richardson  swore,  that  in  1786,  he  tvas  living  in  Phili^- 
delphia,  a  near  neighbour  to  some  of  Mrs.  Purcell's  connections,  and 
occasionally  visited  them:  that  two  of  them,  Mrs.  Duncan  and  Mr. 
^nry  were  both  persons  of  wealth,  and  high  respectability ;  that  he 
often  heard  them  express  their  sorrow  at  the  marriage  of  their  niece 
and  cousin  Ann,  to  Charles  Purceli,  from  apprehensions  that  he  would 
not  make  a  good  husband;  that  in  1787  oi*  17(18,  the  deponent  was  in 
Richmond,  and  among  others,  became  a  boarder  at  tlie  house  of  Charles 
Purceli,  and  that  he  did  believe  the  said  Ann  to  be  the  lawful  spouse  of 
the -said  Charles  Purceli. 

2.  Mintbn  Collins  swore,  that  he  had  been  acquainted  in  the  family 
of  Charles  Piu'cell  iibout  twenty  years;  that  during  the  whole  of  b^" 
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acquaint^ncet  Mrs.*"  Purcell  was  treated  by  the  said  Charles  Purcell 
very  affectionately,  and  that  he  did  always  believe  she  was  his  lawfid 
wife,  as  she  was  introduced  as  such  to  the  acquaintance  of  many  gen- 
teel families  in  this  city. 

3.  Col  Roben  Gamble  swore,  that  in  the  year  1790,  before  he  had 
removed  to  Richmond,  but  while  he  and  Mrs.  Gamble  were  on  a  visit 
to  that  place,  Mrs.  Purcell  wasintroduced  to  Mrs.  Gamble,  by  Mrs. 
Sampson  Matthews,  and  several  other  ladies^  that  the  depcMient  soon  af- 
terwards removed  to  Richmond,  and  from  the  spring  of  1791,  until  the 
summer  of  1798,  he  and  his  family  were  neighbours  to  Charles  Purcell, 
during  which  time  their  families  reciprocally  interchanged  the  accus- 
tomed civilities;  that  the  plaintiff  and  defendant  lived  apparently  as 
man  and  wife  ;  that  he  had  seep  Mrs.  Purcell  at  the  city  assemblies  or 
balls,  and  that  reputable  families  were  in  the  habit  of  visiting  Mr.  and 
Mrs.  Purcell  at  their  own  house ;  that  the  deponent  w^is  c^ed  upon 
by  t]>e  said  Charles^  to  unite  with  col.  Lambert,  to  take  his  wue's 
privy  examination,  which  they  did;  and  that  the  said  Charles  always 
called  the  plaintiff  Mrs.  Purcell. 

4.  Col  D.  Lambert  swore,  that  at  the  request  of  Mr.Cbarles  Pur- 
cell, he,  with  col.  Gamble,  waited  on  the  said  Ann,  at  the  house  of  the 
said  Charles,  on  the  eleventh  of  February,  \7%  and  took  ber  relin^ 
quishment  of  dower  in  some  real  estate  conveyed  by  them ;  and  that 
he  always  understood  and  believed  that  the  said  Ann  was  the  wife  of 
the  said  Charles  Purcell,  until,  lately,  it  had  been  otherwise  Voniedby 
the  said  Charles  Purcell. 

5.  There  was  the  certificate  of  the  clerk  of  the  Hustings  cquit  <»f 
the  city  of  Richmond,  which  stated,  that  the  privy  exanmation  and 
relinquishment  of  dower,  by  the  plaintiff,  as  stated  by  coL  Gftmhl<^  and 
col.  Lambert,  had  been  returned  and  duly  recorded. 

^.  Beudes,  there  were  aeventeen  letters  filed;  three  dated  in  1794» 
1798,  and  1804,  from  their  friends  and  connections  in  Ireland,  one 
directed  to  Mr.  Charles  Purcell,  jeweller,  Richmond,  and  the  other 
two  to  Mrs.  Ann  Purcell,  to  the  care  of  Mr.  Charles  Purcell,  making 
the  most  friendly  inquiries  after  them  and  their  children ;  two  othen 
of  a  most  affectionate  character,  dated  June  and  July,  1790,  addressed 
by  him  to  her,  by  the  name  of  Mrs.  Ann  Purcell,  while  she  was  on  a 
visit  to  her  friends  in  Philadelphia ;  ten  others  of  a  like  character, 
dated  in  1799,  1800,  1801,  1803,  and  18p3,  addressed  by  him  to  her 
by  the  same  name,  while  she  was  in  New  Kent,  at  Mr«  Andrews'  in 
Norfolk,  and  in  Baltimore ;  one  other  addressed  to  Mr.  Charles  Pur- 
cell, by  Mr.  Pauley,  at  whose  house  she  had  been  accommodated,  at 
the  instance  of  the  said  Purcell,  inclosing  his  bill,  dated  July,  1802  ; 
and  one  other  from  Charles  Purcell,  dated  Richmond,  July,  L804y  in 
which  he,  for  the  first  time,  denounced*  her ;  but  adv^ed  her  to  go  to 
her  brother's,  and  as  he  might  find  it  convenient,  he  would  give  lier 
some  assibtance. 

Upon  the  bill,  and  the  evidence  aforesaid,  the  plaintiff,  by  councilp 
at  February  term,  1808,  moved  lot  aUnumy  fiendcnte  tite ;  when  tbe 

*  It  was  said  at  the  bar^  and  not  denied^  that  aboat  this  time  he  had  fbraied  a. 
<y)nnectlon  with  another  woman. 
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defendant,  by  council^  asked  leave  to  take  the  papers,  in  ordpr  to  file 
fais  answer,  which  was  granted. 

The  answer  was  filed  the  next  day;  it  positively  denied  the  mar- 
riage;  and  stated,  that  in  April,  1786,  he  had  joined  a  boating  party 
with  the  plainiiff  and  several  others,  and  had  taken  a  trip  to  the  Jer* 
seys ;  and  that  soon  afterwards  she  voluntarily  embarked  with  him  for 
Richmond,  where  he  acknowledged  they  had  passed  as  man  and  wife  ; 
that  the  relinquishment  of  dovVer  was  taken  more  to  satisfy  those  inter- 
ested'in  the  purchase  money,  than  for  any  other  purpose ;  that  he  then 
denied  the  marriage;  that  in  August,  1797,  a  young  lady  from  Ire- 
land was  introduced  to  him,  by  the  name  of  Ann  Church,  by  Robert 
Means,  as  the  niece  of  the  plaintiff,  whose  expences  the  defendant. 
paid  ;  but,  in  a  short  time,  Ann  Church  proved  to  be  an  illegitimate 
daughter  of  the  plaintiff;  that,  notwithstanding  this,  he  educated  her, 
and,  upon  her  marriage,  gave  her  a  house  and  lot  in  the  city  of  Rich- 
mond ;  but  then  declared,  that  it  wa»  done  for  the  respect  which  he 
once  had  for  the  said  plaintiff;  that  in  1798,  when  his  bouses  were 
consmned  byiire,  he  was  obliged  to  rent  a  house,  to  which  he  removed  p 
but  the  plaintiff  thought  proper  to  accept  of  the  invitation  of  her  friends, 
and  not  to  go  with  him ;  that,  shortly  after,  she,  Qf  her  own  accordf 
wtthoat  his  knowledge,  extended  her  visits  to  the  borough  of  Norfolk, 
Lynchburg,  Williamsburg,  Baltimore,  and  other  places,  which  he  ad- 
mitted she  had  a  right  to  do ;  that  in  1800  and  1804,  she  was  in  Rich- 
mond, and  continued  there  for  some  time,  without  returning  to  him  or 
asserting  any  demand  against  him ;  but  still  he  did  afford  her  some  aid ; 
bat  declared  it  was  from  charity^  and  not  from  any  obligation  that  he  was 
under;  that  if  she  had  been  his  wife,  which  he  denied,  yet  her  depar- . 
tore  from  him,  and  her  manner  of  living  afterwards,  would  be  a  bar  to 
any  claim  of  dcwer^  if  he  were  to  die,  and  should  be  of  course  to  ad^ 
mony  ;  and  that  if  they  were  married,  she  could  say  where  the  mar- 
liage  ceremony  was  performed,  the  clergyman,  and  the  persons  or 
some  of  them  who  were  present ;  and  in  support  of  this  answer,  he 
£led  the  following  proof: 

!•  The  affidavit  of  James  Miller,  in  which  he  stated  that  he  had  un« 
dersto6d,  from  the  plaintiff,  that  she  and  the  defendant  were  married 
in  Phifaidelphia« 

2.  The  affidavit  of  Jc^n  Sedwich,  in  which  he  stated,  that  about  De- 
cember, 1807,  he  understood  fr6m  her,  that  she  was  married,  in  Phila- 
delphia, to  Charles  Purcelh  but  that  she  did  not  then  wish  to  live  with 
him,  as  his  wife ;  but  merely  to  recover  of  him  as  much  money  as 
she  coold ;  and  at  another  time  she  said,  they  were  married  in  the 
Swedish  church  in  Philadelphia,  and  that  he,  the  deponent,  replied, 
then  you  can  get  a  certificate  of  your  marriage ;  but  she  said,  that  they 
kept  no  record  of  marriages,  and  that  after  they  were  married,  he  left 
her  at  her  aunt's  door,  and  that  he  had  no  other  knowledge  of  her  un- 
til they  embarked  for  Richmond. 

3.  The  affidavit  of  Robert  Cowan,  in  which  he  stated,  that  in  1 803 
and  1804  a  person  by  the  name  of  Mrs.  Purcell  was  at  Norfolk,  and 
lived  with  Jeremiah  Andrews,  while  his  w^fe  was  in  England ;  and  that 
peoplevspoke  freely  of  Mrs.  Purctll  on  that  account ;  and  that  as  soon 
as  Mrs*  Andrews  retomedy  Mrs.  Purcell  was  discharged. 
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4.  The  crpss-e^aininatioii  of  €oK  Gafttbley  whk^  hzii  up  beti^Dg  on 

the  question* 

And  thereupon  the  plaintiiT  renewed  her  motion  for  ftUmomfptn^ 
dente  lite.    To  which  the  counsel  for  the  defendant  objected  ^ 

!•  Upon  the  ground  of ^'umfiftr/2on.*  and^ 

2.  For  the  want  of  9uficien$  probf  of  the  fnarrktge^ 

By  the  cfyanceUor, 

If  the  jufiscUction  of  this  court  were  now  to  be  aetiled  upeo  Enf^ish 
precedents^  there  might  be  some  doubt  about  the  questi9B)  At>fn  the 
cases,  as  brought  into  one  idew,  by  Mr.  Fonblanqifte ;  but  I  shaU  Jeivve 
this  clashing  of  English  judges  to  be  re^^onciledaniong  theiiiaehF6»iaiid 
take  up  the  question  upon  first  principles. 

I  hold,  that  in  c^very  well  regulated  government  there  wist  some- 
where exist  a  power  of  affording  a  retnedy  where  the  law  aftnd&none ; 
and  this  peculiarly  belongs  to  a  court  of  equity  ;  and  as  husband  and 
wife  are  considered  OS  on^  person  in  Jaw,  it  is  evide«>t,  that  inliiis 
case  the  law  can  afford  no  remedy  ;  which  is  universally  a^miHed  to 
be  a  sufficient  ground  to  give  this  court  juriBdiction ;  and  therefore  it 
must  entertain  tlie  bill,  if  there  be  sufficient  proof  of  the  marriage. 

The  standing  rule  in  equity  is,  that  an  answer  is  not  evidence  in 
favour  of  the  defendant,  unless  it  be  response  to  the  bUl ;  «ad  there- 
fore, whatever  the  answer  asserts  t^rmattvely^  in  opfpositioA  to  the 
plaintiff's  demand,  must  be  proved  by  indifferent  teadmony ;  ivpply 
this  rule  then  to  the  case  before  ime,  and  the  result  will  be,  th^t  the 
plaintiff  must  prove  her  marriage  with  the  defendant,  aincc  he  liaa  de- 
nied it  by  his  ans^i^er,  and  he  must  prove  the  other  raatteraset  out  in 
his  answer,  as  not  being  responsive  to  the  bill ;  that  is  to  say,  he  must 
prove  1st,  the  circumstances  which  he  states  with  respect  to  the  relin- 
quishment of  her  dower ;  2d,  that  he  then  denied  the  tnatrna^e ;  3d, 
that  Ann  Church  was  the  natural  daughter  of  the  plaintiff  (if  he^  or 
his  counsel,  supposes  that  to  make  out  these  points  would  be  o£  aer- 
vice; ;  4th,  that  she  refused  to  live  with  him  in  1798,  in  the  rented 
house  ;  and  5th,  that  her  manner  of  living,  while  she  was  from  bimt 
,  was  unlike  an  upright  woman ;  or,  if  it  is  inteaded  to  chacge  her  with 
living  in  adultery^  it  must  be  proved  by  him. 

Thus,  having  stated  what  devolves  on  each  party  to  prove,  I  will 
next  examine  the  proof  of  the  marriaj^e,  since  it  seems  to  be  admitted 
on  all  hands,  that  if  they  were  married,  he  must^iUow  to  hicvalimoof: 
and  I  confess*  upon  this  point,  1  do  not  perceive  any  ground  on  which 
to  rest  a  doubt :  evidence  of  a  like  description,  coming  fit>m  him  under 
like  circumstances,  of  the  most  attrocious  crime  that  he  eould  commit, 
would  be  sufficient  to  take  his  life ;  and  yet,  we  arc  told,  it  is  ink  suffi- 
cient to  fix  one  of  the  most  honourable  acts  in  society  upon  him; 
namely,  that  he  was  married!  lest  it  should  drawiran  him  an  anmial 
support  for  his  %vife !  and  it  was  contended  with  great  zeal  and  confi- 
dence, that  there  must  be  proof  of  an  actual  marriage,  and  that  the 
defendant's  crmfestiion  of  the  fact,  though  attended  with  all  the  preaest 
circumstances,  was  not  sufficient ;  and  in  support  of  this,  one  aoiitary 
case  was  produced,  of  Miller  v.  Morris  (4  Burr.  2057)  which  was  an 
action  for  criminal  conversation  with  the  plaintiff's  wiftr,  which  cer- 
tainly bears  no  analogy  to  this  case,  and>  if  it  proves  any  t^iog)  proves 
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tbat  evidence  like  that»  whieh  b  now  before  the  coiirt,  may  be  admitted 
in  all  caseSf  but  in  prosecutions  for  Ugamy  and  crim.  con.  for  this  i>lain 
reason,  that  a  crime  shall  not  be  fixed  upon  one,  but  by  the  highest  tvi* 
4ence  /  but  the  vtrtunus  act  of  mairimoni/  may,  in  this  case,  as  in  many 
others,  beprovedby  cohMtaiion,  namcy  refmtaHon^  ond  other  circum* 
•ttmces.  The  marriage  then  being  fixed  beyond  any  doubt,  in  my 
mind,  it  remains  only  to  be  inquired  into,  whether  at  this  stage  of  the 
cause  the  defendant  has  fixed  so  much  biameotk  his  wife,  as  that  she 
should  not  have  athnony  pendente  Ute,  The  f  ule  as  before  laid  down 
with  respect  to  the  answer  being  cTtdence,  must  not  be  overlooked ; 
and  the  defendant  must  prove  his  affirmative  matter  contained  therein. 
But  not  one  tittle  of  his  proof  suppotts  the  circumstances  under  which 
he  states  the  dower  to  have  been  relinquished,  or  that  he  then  denied 
the  marriage,  or  that  Ann  Church  was  the  natural  daughter  of  his  wife, 
or  that  she  refused  to  live  with  him  in  1798,  or  that  she  conducted  her* 
self  improperly  abroad:  and  the  whole  of  the  correspondence  before 
stated  proves  that  these  tfamgs,  so  far  as  they  were  noticed  in  it,  were 
not  true ;  and  this  brings  me  to  his  evidence. 

I.  James  Mil1er*s  affidavit  states,  that  she  said  they  were  married  in 
Pfailaddphia ;  but  what  does  this  prove  ?  It  may  be  a  misapprehensioii 
am  his  part ;  and  I  am  inclined  to  think  it  was. 

3.  As  to  the  proof  by  John  Sedwich,  it  is  clear  upon  the  bee  of  his 
afiidavits,  that  his  was  holding  an  unauthorised  conversation  with  her* 
if  indeed  he  held  one  at  a//,  and  that  she  was  not  bound  to  satisfy  him 
about  it ;  but  if  she  did,  is  it  not  very  likely,  from  the  contiguity  of 
Fhilade>phiai  the  Delaware*  and  the  Jerseys,  that  names  were  mistaken 
or  misapplied  ?  and  if  so,  then  the  evidence  produced  against  her, 
as  coming  from  herstlf,  should  not  be  garbled;  and  taken  altogether, 
would  ftx  the  marriage.     And, 

3.  If  any  one  shall  be  disposed  to  indulge  his  suspicions,  because  of 
the  evifience  of  ;RobeiA  Cowan,  1  would  recosmniend  tt  to  such  person 
to  read  the  httert  of  the  defendant,  addressed  to  th^  plnntiff  while  she 
was  in  ^lorfolk,  at  tke  house  of  Mr.  Andrews ;  upon  ^e  whole  I  do  not 
discern  any  cause  of  complaint  agunst  the  conduct  of  Mrs  Purcell^ 
and  she  must  be  allowed  o^moni/  fiendmte  Hte. 

Whereupon  the  court  then  made  an  order  to  this  effect,  that  the 
defendant  should  [Say  to  the  next  friend  of  the  plaintiff  for  her  main* 
tenance,  quarterly,  the  sum  of  seventy -five  dollars,  pending  this  suit,  to 
eommenee  from  the  first  of  January,  1808,  until  the  further  order  of 
the  court ;  unless  the  defendant  should  shew  cfMse  to  the  contrary  be- 
fiyre  the  juage  in  vaentibn,  on  the  twentieth  of  March  next. 

The  defendant  then  filed  a  cross'htll  against  the  phiintiff  by  the  name 
of  Ann  Haxleton,  and  alledfi;ed  therein  that  he  never  was  married  ro 
her,  and  called  oif  her  to  say,  on  oathj  if  they  ever  were  married  ?  atid 
if  they  were*  where  did  it  take  place  ?  what  was  her  name  ?  who  per- 
formed the  ceremony  ?  who  were  present  when  the  ceremony  was 
^rfbrmed?  where  did  they  first  become  acquainted?  were  they  mar* 
ried  in  a  church,  or  :in  a  private  house  ?  if  the  former,  what  church  ?  if 
the  latter,  whose  hoiuse?  who  #ere  present,  and  whet*e  did  they  reside  f 
To  this  bin  the  defendant  answeredi  that  they  vfere  married,  and 
that  she  is  the  wife  of  the  said  Charles  Purct*!! ;  that  their  first  acquaint- 
aacc  was  At  the  house  of  a  Mr.  ReynoMs,  of  Philadelphiai  a  seolrcutter 
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^nd  engrav^rt  in  the  fall  of  1785 :  that  at  t^e  time  i^  tiieir  iatcnnar^ 
riage  she  bore  the  name  of  Ann  Hasdeion:  that  on  the  lOlh  Apnk 
1786.  they,  and  Mr.  and  Mrs  Emery,  and  a  Miss  Heizlar,  took  a  beat 
at  Wahiut-street  wharf,  and  went  over  to  the  New-Jersey  shore,  whese 
they  were  met  by  a  man,  whom  the  said  Charles  asserted»  and  she  bcp 
lieved,  was  a  clergyman  of  the  SwecUish  congregation  in  Philadelphia^ 
and  then  and  (here  the  ceremony  was  performed,  in  the  presence  of 
those  persons:  but  where  they  reside  now  she  cannot  say;  and  then  * 
they  returned  to  Philadelphia ;  and  in  a  few  days  afierwardsy  oo  their 
way  to  the  vessel  which  was  to  take  them  to  Richmond, they  met  with 
Mr.  John  Collins,  to  whom  she  was  introduced  by  the  said  Charles  as 
his  wife ;  and  the  said  Collins  then  introduced  her  to  the  &ther  of 
Mrs.  Collins,  who  is  now  Mrs.  H.  Dabney,  of  Richmond :  that  on  theiv 
arrival  in  Richmond,  they  were  very  kindly  received,  and  Mr.  \Vad» 
dell  gave  up  his  own  room  to  them :  and  she  referred  to  several  r^* 
spectable  people,  to  prove  the  unvaried  acknowledgments  of  the  said 
Charles  that  she  was  his  wife. 

And  now  by  consent  of  parties  these  causes  came  on  to  be  heart 
together,  and  were  submitted  without  further  argument. 

By  the  chancellor. 

The  only  difference  that  I  find  between  the  r«pord  now,  and  Yr)kea 
it  was  formerly  before  me,  is  in  a  cross  bill  and  answer ;  surely  if 
there  was  any  room  before  Co  doubt  about  the  marriage  of  ^leae  p«r^ 
ties,  the  answer  to  the  cross-bill  must  now  be  considered  as  freeiag 
the  case  of  all  such  doubt ;  for  the  answer  being  responsive  lo  the 
bill,  is  good  evidence  in  her  favour:  and  monstro^is indeed mwld  be 
the  state  of  that  society,  which  would  admit  a  man)  as,  fb^  e](aiA|il% 
Charles  Purcell,  to  bring  a  woman  from  another  country,  ai^  ip  initrov 
duce  her  here,  among  his  friends,  as  his  wife ;  live  with  her  for  many 
years,  as  his  wife ;  treat  her  as  his  wife ;  convey  real  estate*  and  haver 
her  relinquishment  of  dower  taken,  as  his  wife ;  addresa  to  h^r  let- 
ters, as  his  wife,  and  not  compel  him  lo  maintain  ber,  ashia  vifcf  imn 
lesa  9he  toaa  in  fault ;  because  he  aaya  he  was  not  ]z^rrie4  to  her ;  but 
this  declaration  cannot  be  believed :  they  both  agree  as  la  tbe  trip  ta 
the  Jerseys,  and  as  to  the  time  when  it  was  made,  \^i  she  gives  the 
account  of  the  marriage,  in  answer  to  one  of  his  interrogatories^  and 
therefore  he  must  stand  concluded  upon  that  point :  it  may  be  that  hft 
practised  a  fraud  upon  her,  and  that  the  Swedish  man  waa  not  a  der» 
gyman ;  yet,  it  was  done  by  the  means  of  Charles  PurooH»  aiMi  m^ 
by  Ann  Hazleton ;  and  I  will,  under  all  the  drcnnaatao^ea  of  thiacaai^ 
hold  him  to  it.  The  rule  of  law  is,  that  in  a  controversy  touching 
the  validity  of  a  marriage,  as  whether  a  marriage  or  not,  no  oMmoriff 
is  due  until  some  matrimonial  proof  appear,  or  that  it  doth  sooie  wiqr 
tonstare  de  mfitrimonio  ;  but  wherever  a  nuiniage  doth  appear,  unlep^ 
the  wife  be  in  fault,  there  alimo»y  shall  be  due.  QotL  repr  <ai».  SHa^ 
and  in  a  book  entitled  ^^PraxU  in  foro  ^ccleaiaetieOf"  tittle  35,  p.  40> 
as  translated  by  Mr.  Warden,  the  rule  in  England  waji,  vfhea  a  siat 
was  brought  in  the  ecclesiastical  court  by  a  wife  against  her  huabrnd^ 
the  judge  first  ascertained  the  marriage,  which  he  did  either  by  Ae 
answer  of  the  proctor,  or  of  the  principnl  party,  oj  by  teatinopoy ;  ifi 
u  which  has  been  done  in  this  case. 
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The  coft-cspondence  shews  that  the  pUintiff  left  the  defendant,  at  his 
instance,  atid  for  his  accommodation,  after  the  fire  in  1798  ;  that  in  1799 
he  boarded  her  at  Mr.  Pauley's,  in  New-Kent;  that  in  1803,  when  she  led 
Mr.  Pauley's,  she  went  to  Mr.  Andrew's,  in  Norfolk ;  that  he,  the  defen- 
dant, afterwards  wrote  to  her,  stating  that  she  mast  not  return,  and  ad- 
vised her,  that  if  Mr.  Andrews  could  not  board  her,  to  get  him  to  provicl^ 
her  with  board  in  a  private  house  by  the  year,  payable  quarterly ;  and 
promised  to  send  her  some  money  in  a  short  time ;  in  i  803  he  wrote 
to  her  again,  and  among  other  things  stated,  that  he  had  sent  Mr.  An- 
^irews  three  kegs  of  butter,  and  begged  of  her  to  be  useful  in  his  fami- 
1^9  g^^c  an  accoimt  of  his  prospects,  and  assured  her  slie  should  not 
iTant  while  he  could  command  a  shilling ;  in  fact,  it  seems  that  she 
was  kept  off  by  his  means,  that  he  might  recover  from  his  embarrass- 
ments, and  that  when  she  conceive  he  had  done  so,  and  insisted  upon 
her  right  to  return,  then  for  the  first  time  he  denounced  her  as  the 
most  unworthy  of  her  sex.  Upon  this*  view  of  the  case,  and  upon 
the  ground  of  public  convenience,  as  well  as  of  that  respect  which  is 
dOe  to  the  matrimonial  state,  Charles  Purcell  should  be  considered  as 
the  husband  of  the  phtintiffi  and  bound  to  afford  to  her  a  reasonable  main- 
tenance. The  allowance,  fienderUe  lite^  was  made  without  any  particu- 
lar information  with  respect  to  the  value  of  his  property ;  and  there- 
fore the  court  gave  him  a  day  to  shew  cause  ag^nst  it ;  if  cause  had 
been  shewn,  and  the  allowance  had  been  too  much,  an  injunction 
eould  have  been  granted  to  the  excess ;  but  as  no  cause  was  shewn, 
the  allowance  was  deemed  reasonable ;  and  at  an  after  day,  when  the 
parties  were  willing  to  bring  on  the  cause,  the  court  thought  it  best, 
under  all  the  circumstances  of  the  case,  to  refer  it  to  a  commissioner, 
to  ascertain  the  value  of  his  propeny,  that  only  a  reasonable  annual  al- 
lowance might  be  made,  that  should  be  suitable  to  their  station  in 
Kfe,  for  which  purpose  be  was  ordered  to  attend  commissioner  I^add ; 
but  although  this  was  for  his  benefit,  it  was  answered  in  his  name,  by 
a  letter  to  the  commissioner,  that  the  order  was  an  unconstitutional  at- 
tack on  the  liberty  of  a  free  citizen  of  Virginia,  in  terms  and  language 
very  different  from  his  letters  addressed  to  Mrs.  Purcell,  which  induces 
a  belief  that  he  was  advised  to  this  course,  and  was  not  in  fact  the  author 
of  the  letter  addressed  to  the  commissioner ;  and  if  that  was  the  fact, 
and  his  adviser  were  known  to  the  court,  if  he  should  not  have  cause 
to  regret  it,  the  court  would  not.  The  commissioner  however  pro- 
ceeded, and  made  a  report  upon  the  best  infoi^mution  he  could  get,  and 
reports  the  value  of  Purcell's  property  to  be  g  29,800 ;  but  as  it  does 
hot  seem  to  be  a  very  productive  estate,  and  %75  quarterly  was 
thought  sufficient,  the  court  will  take  that  sura  for  its  guide  now,  and 
fix  the  annual  allowance  at  g  300,  with  liberty  however  to  each  party 
to  apply  to  the  court,  to  increase  it,  or  to  diminish  it,  as  circumstances 
may  in  future  make  it  proper.  This  is  as  much  as,  I  think,  the  court 
can  do.  But,  the  plaintiff's  counsel  supposed  that  the  court  would  set 
apart  a  third  of  the  defendant's  estate ;  but  I  suppose  not ;  for  the 
husband,  though  bound  by  every  legal  and  moral  principle  to  affoi*d 
to  his  wife  a  support,  yet  if»  in  violation  of  these  obligations,  he  be- 
comes base  enough  to  cast  her  off  without  any  jtut  cauae^  all,  I  appre- 
hend, that  can  be  imposed  upon  him  is  a  suitable  maintenance,  which 
may  be  varied  according  to  circumstances,  and  which  should  not  cmy^ 
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tinue  Ioti{^f  than  he  is  willing  to  restore  her  to  the  cdnifiMlaof  bti 
and  board,  and  to  give  satisfactory  ussu ranees  for  her  enjoyment  ihcrc* 
of,  which,  if  she  should  refuse,  the  allowance  made  for  her  aofiport 
would,  at  his  instance,  be  taken  away  ;  and  if  she  were  to  survive  hiiDi 
she  would  be  entitled  to  dower,  and  her  aHmony  wotild  of  course  cease. 
This  is  the  opinion  of  the  court}  conformable  to  which  Mr.  Randolpii 
may  draw  a  decree. 

The  decree  was  to  this  effect :  • 

That  the  defendant  in  the  first  suit  should  annuallyt  on  the  first  day 
of  October, pay  to  the  plaintiff  S3  )0  for  her  maintenance,  until  he 
shall  restore  her  to  the  comforts  of  her  bed  and  board,  and  g;tve  satis* 
factory  assurances  for  her  enjoyment  thereof;  that  on  the  1st  October 
next  the  quarterly  allowances  are  to  cease ;  and  liberty  was  reserved 
to  each  party,  at  any  time,  to  apply  to  the  court,  to  have  an  increase  or 
diminution  of  the  said  annual  allowance,  as  circumstances  may  in  fii- 
ture  make  it  proper ;  and  the  cross  bill  was  dismissed ;  and  it  was  of* 
dered  that  the  costs  of  both  suits  be  paid  by  the  said  Charles  PurcetU 
who  by  counsel  prayed  an  appeal;  which  the  court  said  be  miKht  have 
in  the  last  siut,  if  he  asked,  upon  the  usual  terms ;  but  in  the  first  suit 
the  apped  was  refused,  for  these  reasons : 

1 .  Because  he  had  not  macle  any  of  the  quarterly  payments,  and 
was  under  a  commission  of  rebel&on : 

3.  Because  the  decree  was  not  final,  and  the  appeal  was  at  tbe  dis* 
cretion  of  the  court ;  but  the  chancciior  said,  that  if  Charles  PureeU 
would  come  in«  and  Jree  hia  contem/u^  by  paying. up  the  arrears,  and 
give  security  for  the  support  of  his  wife  pending  the  appeal,  it  should 
be  granted ;  but  lus  counsel  said  that  he  would  not  do  it ;  and  the  cJ^an- 
cellar  said,  the  appeal  should  not  he  allowed ;  and  he  added,  tha;^  be 
had  the  highest  authority  in  suppprt  of  the  principles  which  he  had 
laM  down,  to  wit :  the  onivei*sal  sense  of  the  country,  as  declared  eve* 
ry  day,  with  great  propriety,  in  such  cases  in  the  county  couru,  and  in 
no  instance  had  an  appeal  from  their  dedsioos  ever  been  taken,  which 
proved,  that  whei*e  they  acted,  they  had  done  right,  and  with  which  the 
people  were  perlcctly  satisfied. 

|C7*  After  the  decision  of  the  above  case  by  the  chancellor,  the 
defendant's  counsel  made  application  to  the  judges  of  the  court  of  ap- 
peals, for  leave  to  carry  up  the  case  to  that  coort,  by  appeal,  which 
they  unanimously  refiised,  and  expressed  themselves  perfectly  satisfir 
ed  with  the  decree  upon  the  merits ;  so  that  the  doctrine  of  aSmomf 
may  now  be  considered  as  settled.  [See  Thk  ExquiftEJi  of  Dec.  13, 
1809.] 

The  /innci^fc  having  been  .settled,  that  the  decree  for  alimony  was 
rightly  pronounced  in  this  case,  the  following  proceedings,  to  carry 
that  decree  into  effect,  have  taken  place  in  the  court  of  chancery  : 

FebruoT}]  19/A,  1810.   The  defendant  was  brought  into  court,  under 

commission  of  rebel&on^  and,  refusing  obedience  to  the  former  or* 
ders  of  the  court,  was  ordered  to  be  forthwith  committed  to  the  jail  of 
Hem  ico  county. 

February  27 th^  1810.  A  writ  of  habeas  corfjua^  on  the  motion  of 
the  defendant's  counsel)  was  directed  to  the  sheriff  of  Henrico  oounty,. 
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toibnng  the  4tfiQnilaiit  ap^:  because  it  vq  stated  to  the  court,  that  he 
was  now  ready  to  do  that  which  was  required  of  him 

February  28/A,  13  iO.  The  defendant  was  brought  into  court,  under 
the  writ  of  habea»  carfius^  awarded  yesterday,  and  stated  his  wiiling- 
ness  to  do  any  thing  which  the  court  should  order}  that  iie  might  be 
discharged . 

And  it  was  ordered,  that  upon  executing  a  note,  for  all  the  arrears 
due  to  the  plaintiff,  under  the  several  ord«;r8  of  this  court,  negodable 
at  the  bank  of  Virginiai  payables  to  the  next  friend  of  the  plaintiff,  whh 
such  endorsers  as  Edmund  Kandolpih  l*sq.  the  counsel  of  the  plaintiff^ 
should  approve ;  md  also  entering  into  bond  in  the  penalty  of  S  4i300» 
with  such  security  as  he  should  ^so  approve,  conditioned  to  perform 
the  decree  of  this  court«  hereto&re  pronounced,  that  the  commismon 
of  rebellion  ^tnU4  be  9U/t€r9ededf  and  the  defendant  discharged  out  of 
custody. 

N^  B,  The  security  was  given  in  the  last  instance,  and  the  moneje- 
paid  in  the  first ;  and  the  defeadant  thereupon  discharged. 

ADoavDA.    (No.  3.) 

[The  following  orders,  in  the  case  of  writs  of  M  exeaty  and  injunct 
^  thru  thereupon,  will  shew  the  practice  in  the  superior  court  of  chan* 
eery  for  the  Richmond  district*] 

WOODSOM  V9,   GIBSOV. 

13/A  OcM  800. 
Let  the  writ  of  ne  exeat  issue  according  to  the  prayer  of  the  bill ; 
and  also  to  restrain  the  defendant  from  the  removal  of  his  property  be- 
yond the  limits  of  this  commonwealth,  .until  he  shall  enter  into  lM>nd» 
with  approved  security,  in  the  penalty  of  five  thousand  dollars,  to  abide 
the  decree  of  the  court  in  the  premises  t  the  plaintiff  is  also  to  give 
bond«  with  like  security,  in  the  like  penalty,  with  the  usual  condition} 
in  such  cases:  the  phuntiff  states  that  the  property  of  the  defendant 
lies  in  the  counties  of  Cumberland  and  Prince  Edward.  A  writ  may 
therefore  be  made  out«for  each  county ,  to  be  suspended  until  the  bond 
zxkd  security  required  of  the  plaintiff  shall  be  deposited  with  the  clerk 
<^r  judge  of  this  court. 

CkEBB   TATJ.OR. 

(a  copy)  teste, 

P.  TlKSLET}  Ok. 

Addbxda.    (No.  3.) 
Xn  the  tufierior  court  of  chancery^  February  7y  1809. 

TmSLET  &C.  Vt.  STDNOR  8c  al. 

On  motion  of  the  plaintiffs,  by  counsel,  and  for  good  cause  shewn,  a 
writ  of  injuncuk>n  is  awarded  them  to  restrain  the  defendants  from  re- 
moving, or  causing  to  be  removed  or  sent  out  of  the  limits  of  this 
eommonwealth,  until  the  further  order  of  this  court,  the  negro  slaves 
ih  their  possession  re^ectiv^lyj  mentioned  in  the  bill  to  have  been  de« 
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yn^d  t6  tife  defendant  Jtme  Sydrtor  tot  life)  by  ber  fbtther  hOBbittd^ 

John  Thomfiaon;  that  is  to  say,  WiU^  a  man,  Ftxmkey^  Jemt^  Bnd  Judifj 
women,  in  posaessioQ  of  the  said  defendant  jinne^  Bilfy^  a  tanner,  in 
posseasion  df  the  defendant  Edward  G,  Sydnor^  Kue^  or  Elaty^  in  po9» 
session  of  the  defendant  John  Seadrooky  Jcrry^  and  a  woman'  named 
Frankey^  in  possession  of  the  defendant  John  A,  RichardeoTif  and  JSlo^ 
and  Henryy  two  small  boys,  md^Poily  and  JTo/jr,  girl^  in  ponesdon  of 
the  defendant  Jamee  fV.  Matthews :  And  the  court  doth  order,  iinles9 
the  defendants  shall  severally  enter  into  bond)  with  aufiicfent  security,- 
the  said  Jnne  Sydnor  in  the  penalty  .of  four  hundred  poutidsi  the  sai^ 
EdvHird  O.  Sydnor  in  the  penalty  of  two  hundred-  poutidsi  the  said 
John  Seolnrook  in  the  penalty  of  two  hundred  pounds,  the  ndd  Jffkn  Jt. 
Bxchardam  m  the  penalty  of  three  hundred  sAd  fifty  pounds^  and  the 
iud  JamcB  W.  MatthevfB  in  the  penalty  of  three  hundred  and  fifty 
pounds,  with  ccmdition  to  abide  the  final  decree  in  tlua  cause,  that  the 
sheriff  of  the  county,  or  the  tergeant  of  the  corporation,  in  wttkli 
the  said  negroes  may  be  fimnd,  take  possesion  of  them,  aixt  ke^ 
them)  until  such  security  be  given,  or  until  the  further  order  of  the 
court  to  the  contrary :  but  the  plaintiffs  are  not  to  hare  the  benefit  of 
this  order  until  they  shall  enter  into  bond,  with  sufficient  secuntf ,  in. 
the  penalty  of  fooiteen  hundred  and  fifty  pounds,  conditioned  for  pay- 
ing to  the  defendants  ail  damages  and  costs  which  they  may  sustain 
by  the  suing  out  of  the  process  hereby  awarded,  in  case  it  shall  here- 
after appear  that  the  same  was  issued  without  just  cause. 

(a  copy)  teste,        P.  TikblbTi  Ok. 
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TO  THE 


JSTEfF  FIMGIJVIA  JUSTICE,  &c. 


COXTAIVIirO 


rpRMS  IN  qONVEYANCING. 


N<MrE....It  may  be  necessary  to  apprize  the  several  gentlemen  into 
whose  hands  this  book  may  &U,  that  it  never  was  my  intention,  bv 
publishing  the  following  precfedents*  to  supersede  the  use  of  counsel, 
in  cases  of  importance  or  difficulty.  These  are  calculated  principalljr 
for  such  of  our  citizens  as  have  it  not  in  their  power  to  obtain  the  aid! 
of  professional  gentlemen.  To  those,  I  flatter  myself  it  will  be  found  a 
valuable  ooUecdon;  But  in  conveyaik^es,  where  the  title  to  the  fast 
purchaser  is  lobe  traced  back  through  various  intermediate  purchas- 
ers, and  in  many  other  instances,  it  would  be  unsafe  to  trust  to  these 
precedents,  which  are  adapted  to  the  most  simple  transfers  of  property. 
For  it  must  always  be  recollected,  that  to  copy  a  precedent  in  a  &ar 
band,  does  not  neoessaiily  constitute  a  conveyancer ;  but  to  be  a  pro- 
ficient in  that  line,  a  knowledge  of  the  laws  which  regulate  real  pro- 
perty is  indispensably  necessary. 


AGREEMENTS. 

THE  various  objects  which  may  be  comprehended  under  thu  title» 
make  it  impossible  to  insert  every  form  applicable  to  it.  I  shall,  how- 
ever, observe  the  requiates  to  most  agreements  by  our  laws  (which  is 
copied  from  the  statute  of  England,  of  39  Car.  II.)  in  the  words  of  the 
law  itself:  ^  No  action  shall  be  brought  whereby  to  charge  any  exe- 
cutor or  administrator  upon  any  special  promise  to  answer  any  debt  or 
damages  out  of  hb  own  estate ;  or  whereby  to  charge  the  defendant  \ 

upon  any  special  promise  to  answer  for  the  debt,  debulti  or  miscarriage  [ 
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ofanotlierpenon;  or  to  charge  any  pereon  upoptfiy  agrfcciuciittiiwie 
upon  consideration  of  marriage ;  or  upon  any  contract  for  the  sale  «C 
•lands,  tenementSy  or  hereditaments,  or  the  making  any  lease  thereof 
fer  a  longer  term  than  one  year ;  or  upon  any  afi;reement  which  it  not 
to  be  performed  within  the  space  of  one  year  from  the  making  thereof 
unless  the  promise  or  agreement  upon  which  such  action  shall  be 
brought,  or  some  memorandum  or  note  thereof  shall  be  in  writing,  ssid 
signed  by  the  partv  to  be  chained  therewith,  or  some  other  person  by 
him  thereunto  lawnil^  authorised.**  See  Virgmia  Ln^  1  Rev.  Cddtf 
ch.  10,  p.  15. 

Articles  of  agreement  for  the  purchase  qfa  tract  fflaneL- 

Articles  of  agreement  i^ade  and  entered  into,  this  day  of 

in  the  year  .between  A  B,  of  kc.  of  theone  partt  and 

C  Di  of  See.  of  the  other  part,  witnessetb,  that  the  said  A  B,  ior  and  in 
consideration  of  the  sum  of  to  be  paid  by  the  said  C  O*  pur- 

suant to  the  covenant  aiid  agreement  of  the  said  C  D9  herein  after  men« 
tioned,  doth  for  himself  and  his  heirs  covenant  and  i^ree  with  the  said 
C  D,  as  follows,  viz.  that  the  said  A  B,  or  his  heirs,  xhaJi  and  will*  be- 
fore the  day  of  next  ensuing,  make  out  a  complete 
title  in  fee  simple  to,  and  (by  such  su£Bcient  conveyances  as  the  said 
C  D,  or  his  counsel,  stiall  approve)  convey  and  assure  10  pnsaetsion  to 
the  said  C  D,  and  j^is  heirs  for  ever,  free  from  all  manner  of  incum- 
brances, aU  thMtriict  or  parcel  of  hold  lying  8cc.(Atfre^#cn6ci^i!8iMf 
fiortictUarty!^ 

And  the  said  C  D,  in  consideration  of  the  covenant  and  i^reement 
herein  before  cootained»  on  the  part  of  the  said  A  B*  4^th  hereby,  for 
hijpaself,  his  heirs,  executors,  and  adminiatrators,  covenant  and  agree 
with  the  said  A  B,  that  .he  the  said  C  D,  his  heirs,  executors*  or  ad- 
ministrators, shall  and  will,  upon  making  and  executing  such  convey- 
ances Mid  assurances  as  aforesaid)  p^y  or.ci^use  to  be  paid  to  the  said 
A  B,  his  he^rs,  executors^^  or  adnunif^tratprs,  the  sum  of  as  and 

for,  and  in  full  consideration  for  the  absolute  purchase  of  the  said  tract 
or  parcel  of  land. 
In  witness  &e. 

See  MARauos  Aeticles,  Mortoaobsi  kcv 

AetiCLES.     SeeAOEBEMEVTS. 
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ATTORNEY,    [POWERS   OR   LET- 
TERS OP] 

1.  A  power  of  attorney ^  to  receive  and  recover  the  rents 

of  an  estate^  and  to  give  di^harges. 

KNOW  all  men  by  these  presents,  that  I,  A  B,  of  8cc.  have  tnade, 
ordained>  constituted,  and  appointed,  and  by  these  presents  do  make^ 
#rdain,  constitute,  and  appoint  A  D,  of  &c.  my  true  and  lawful  attor- 
ney, for  me,  and  in  my  name,  but  to  my  use,  to  ask,  demand,  sue  for, 
recover  and  receive,  all  and  every  such  rents  and  arrears  of  rent  as 
are  now  due  and  owing  to  me,  by  or  from  C  P,  as  tenant  or  occupier 
of  a  certain  (herr  describe  the  firefierty)  and  for  non-payment  of  the 
same  rents,  and  arrears  of  rent,  or  any  part  thereof,  to  enter  and  dis- 
train, and  the  distresses  so  taken  to  cause  to  be  disposed  of  according 
to  law.  And  upon  payment  of  the  said  rents,  or  an-ears  of  rent,  or 
any  part  thereof,  fbr  me  and  in  my  name  to  give  acquittances  and  dis- 
charges for  the  same ;  and  the  monies  so  by  him  received  inimedi- 
ately  thereupon  to  pay  over  to  me,  or  my  representatives,  or  to  my 
•rder;  and  further  to  do  and  execute  all  and  every  other  lawful  act 
and  acts  needlul  for  recovering,  receiving,  and  obtaining  of  the  said 
rents,  and  arrears  of  rent  now  due,  or  to  grow  due  for  the  premises^ 
en*  any  part  thereof,  but  to  my  use  as  aforesaid,  as  fully  and  effectually} 
to  all  intents  and  purposes,  as  if  I  were  personally  present ;  hereby 
ratifying  and  confirming  whatsoever  my  said  attorney  shall  lawfully 
doy  or  cause  to  be  done,  in  or  about  the  (>remises. 
In  witness  &c. 

By  observing  the  constituent  parts  of  the  above  formi  it  may  be 
adapted  to  other  purposes. 

2.  Form  of  a  porwer  of  attorney  to  transfhr  stock  of  the 

United  States. 

Know  all  men  by  these  presents,  that  do  makei  constitute, 

and  appoint  true  and  lawful  attorney,  for  and  in 

name  to  sell,  assign,  and  transfer  the  stock,  standing 

in  name,  in  the  books  of  with  power  also  an  attorney  or 

attomies  under  ^  for  that  purpose  to  make  and  substitute,  and 

to  do  all  lawful  acts  requisite  for  effecting  the  premises  *,  hereby  rati- 
fying and  confirming  all  that  said  attorney,  or  substitute, 
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oi  substitutes  shall  do  therein  by  virtue  hereof.    In  witness  wheieof 
have  hereunto  set  hand  and  seali  the  day 

of  in  the  ]^ear 

St  led  and  delivered  > 

in  prebence  of       y  [Seal] 

<  Witnesses*  with  their  namesy 
\     additions,  and  residence. 

|C7*  3ee  the  mode  of  attestation  at  the  end  of  the  next  Harm  (3). 
77ie  following  directUnu  resfiecting  the  atteatatums  mti9t  not  he  tmdtted. 

The  acknowledgment  may  be  taken  before  any  judge  of  the  couK 
of  the  United  States,  or  of  a  superior  court  of  law  or  equity  in  any  state, 
or  of  a  county  courti  or  before  the  mayor  or  other  chief  magistrate  of 
pny  place,  or  before  a  notary  public. 

If  there  be  no  puMic  or  official  seal  to  the  acknowledfrment,  proof 
of  the  execution  of  the  power  must  be  made  by  oath  or  affii'mation  of 
one  of  the  witnesses,  to  be  taken  before  some  person  duly  authorised) 
at  the  place  where  the  transfer  b  made. 

3.  Form  of  a  power  qf  attorney  to  receive  interest^  exe* 
cuted  l^e/ore  a  magistrate. 

Know  all  n^en  by  these  presents*  that  I  of  the  county  of 

do  make,  constitute  and  appoint  i|iy  true  and  lawful 

attorney  for  roe,  and  in  my  name,  to  receive  the  interest  now  due*  to 
quarter  ending  the  day  of  in  the  ye^  upon  all  the 

stock  sunding  in  niy  name  in  the  books  of  commiaaoner  of 

loans  for  the  state  of  ..  with  power  also  an  attorney  or  attomiea 
under  him,  for  that  purpo^,  to  make  and  substitute,  and  to  do  all  law- 
ful acts  requisite  for  effecting  the  premises ;  hereby  rati^ing  and  con- 
iirmii)}^:  all  that  my  said  attorney,  or  his  substitute,  shall  do  therein  by 
virtue  hereof.  In  witness  whereof  I  have  hereunto  set  my  hand  and 
seal,  this  day  of  in  t)ie  year  of  qur  Lprd 

Sealed  and  delivered  in  > 
thp  presence  of  us     )  [Seal] 

fWimesses,  who  must  i^nnei^  their  addition,  vk 
<  merchant,  &rroer,  attorney,  &c.  and  also  their 
(,    plaee  of  residence. 

Be  it  knovotj  that  on  the  day  of  tn  the  year 

before  me  came  above  named  and  acknowledged  the 

above  letter  of  attorney  to  be  his  act  and  deed.  Tn  testimony  whereof 
I  have  hereunto  set  my  hand  and  seal,  the  day  and  year  last  afore- 
said. [Seal] 

county,  to  wit. 
I»  clerk  of  the  county  aforesaid,  do  hereby  certify,  *  hat 

esquire^  whose  hand  and  seal  is  affixed  to  the  foregomg  certificate  <f 
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acknowledgment,  is  a  magistrate  of  the  county  of  and  that  due 

iaith  and  credit  ought  to  be  paid  to  all  his  acts  and  deeds  as  such. 

In  te9timony  whereof  I  have  hereunto  set  my  hand, 

[OBkiall       and  caused  the  seal  of  my  ofigce  to  be  hereunto 
SeaL  J       affixed,  this         day  of  in  the  year  and 

of  our  independence  the  . 

4.  Form  of  a  power  of  attorney  to  receive  an  irwalid^s 

pension. 

I,  A  B,  of  county,  state  of  do  hereby  constitute 

and  appoint  C  D,  of  my  lawful  attorney,  to  receive  in  my  behalf 

of  my  pension  for  six  months,  as  an  invalid  of  the  United  States^ 

from  the  day  of  one  thousand  Sec*  and  ending  the 

day  of  of  the  same  year.  -^-«  ^i^— . 

Signed  and  sealed  in  presence  of 


I 


Witnesses. 
Acknowledged  before  me 


Besides  the  letter  of  attorney  aforesaid,  the  attorney  must  produce 
the  original  certificate  given  to  the  penuoner  by  the  state,  and  an  afli^ 
davit  made  by  him  agreeable  to  the  following  form  s 

A  B  came  before  me,  one  of  the  jusdces  of  the  county  of  in 

the  state  of  and  made  oath,  that  he  is  the  same  A  B  to  whom 

the  original  certificate  in  his  possession  was  given,  of  ivhich  the  foU 
lowing  is  a  copy  (the  certificate  given  by  the  state  to  be  recited.)  That 
he  served  {regiment^  corps^  or  vessel)  at  the  time  he  was  disabled, 

and  that  he  now  resides  in  the  and  county  of  and  has  re- 

uded  there  for  the  last  years,  previous  to  which  he  resided 

in 

5,  Form  of  a  power  of  attorney,  or  order  on  the  otM&tor^ 
for  the  amount  of  a  public  claim. 

The  auditor  of  public  accounts  will  please  issue  a  warrant  on  the 
treasurer,  in  favour  of  A  A,  for  the  amount  of  the  above  (or  within) 
claim.    Witness  my  hand,  this  day  of  in  the  year  « 

BC. 
Witness,  > 
D  W.  5 

county,  to  wit. 
This  day  D  W  came  before  me,  a  justice  of  the  peace  for  the  coiinty 
4iforesaid,  and  made  oath*  that  B  C  acknowledged  the  above  (or  vnthin) 
to  be  his  act  and  deed.    Given  under  my  hand,  this  day  of 
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AWARD. 

An  award  upon  an  order  of  references 

WHER£AS»at  a  court  held  for  Sec.  the  day  of 

kis^  a  cause  iu  the  said  court  depending,  between  A  B9  jibintiffy  anA 
C  D)  defendant,  by^oi^sent  oi  partiesi  waa  referred  to  £  P,  G  H«  and 
I  Ky  or  any  tiro  of  tkem^  to  heiM^  and  determine  all  the  said  ^ffer- 
ehcea*  Aow  vfCy  the  said  £  F,  G  Hf  and  I  K,  in  pursuance  of  the  saiA 
order  or  rule  of  reference*  liaving  heard  both  the  said  parties^  their  ai- 
legations  and  answers,  touching  the  matters  in  diffcrrence  betweeo 
them}  and  having  thoroughly  conudered  of  the  same,  do  av/ard^  or- 
deri  and  adjudge,  of  and  upon  the  premises,  in  manner  and  /bnn  fol- 
towing,  VIZ.'  Flr^ty  We  do  award,  that  the  said  C  D  shall  pay  or  cause 
to  be,  paid  unto  the  said  A  E  the  sum  of  00  the  day 

of  next,  at  the  house  oC  situafiein  commmily 

called  between  the  hours  of  and  of  the  same 

day :  And  we  do  also  award  and  order,  that  the  said  A  B  shall,  upon 
payment  of  the  said  sum  of  execute  unto  the  said  C  D  a  general 

release  of  the  matters  to  us  referred,  and  that  the  said  C  D  shall  at  the 
same  time  execute  unto  the  said  A  B  the  like  release.     In  witness  &c, 

|C7*  For  other  matters  relating;  to  aivards,  see  that  title  ib  6ie  bo-^ 
dy  of  the  work. 


BARGAIN  AND  SALE. 

1.  A  deed' ^bargain  and  sale  from  husband  and  wife  fii 
the  purchaser. 

THIS  IND£NTUR£,  made  the  day  of  in  the 

year  between  A  fi,  and  C,  his  wife,  of  Sec.  of  the  one  part* 

and  D  £,  of  &c.  of  the  other  part,  witnesseth :  That  the  said  A  B» 
and  C,  his  wife,  in  consideration  of  of  lawful  money  of  this 

commonwealth,  to  them  in  hand  paid  by  the  said  D  £,  at  or  before 
the  ensealing  and  delivery,  of  these  presents  (the  receipt  whereof  is 
hereby  acknowledged)  HAV£  bargained  and  sold,  and  by  these  pre- 
sents do,  and  each  of  them  doth,  bargain  and  sell  unto  the  said  D  £» 
his  heirs  and  assigns^*  a  certain  Sec.  {htri  deicribe  the  land  parttadtarbf^ 
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tbgether  witib  sJt  [tbe  singular  hooBes,  dovc-hou8e»,  bani8»  buildiDgi, 
stabks.  yardst  guldens,  orchards^  lands,  tenements,  meadows,  pastures^ 
feedings,  commons,  woods,  underwoods,  ways,  waters,  water  courses, 
fishmgs,  privileges,  profits,  easements,  commodities,  advantages,  emo- 
luments, hereditaments,  and  appurtenances  whatsoever,  to  the  said 
belonging  or  appertaining,  or  with  the  same  used  or  enjoyed,  or  ac' 
ceptttd,  reputed,  taken,  or  known,  as  part,  parcel,  or  member  thereof, 
or  as  belonging  to  the  same,  or  any  part  thereof]  and  the  reversion 
and  reversions,  remainder  and  remainders,  yearly  and  other  rents,  is«  , 
sues,  and  profits  thereof,  and  of  every  part  and  parcel  thereof: 
TO  HAVE   AND  TO  HOLD   the    said  land,  with 

the  tenements,  hereditaments,  and  all  and  singular  other  the 
.  premises  herein  before  mentioned  or  intended  to  be  bargained  and 
sold,  and  every  part  and  parcel  ihere<^.»  with  every «of  their  rights, 
^members,  and  appurtenances  unto  the  said  D  E,  his  heirs  and  assigns, 
for  ever  [to  and  for  the  only  proper  use  and  behoof  of  him,  the  said 
D  £,  hia  heirs  and  assigns,  for  ever.]  AND  the  said  A  fi,  and  C,  his 
¥rife,  for  themselves  and  their  heirs,  the  said  with  all  and  sin- 

giilar  the  premises  and  appnrtenances  before  mentioned,  unto  the  said 
D  £,  his  heirs  and  assigns,  free  from  the  claim  or  claims  of  them, 
the  said  A  fi,  and  C,  his  wife,  or  either  of  them,  tbdr  or  either  of 
&eir  heirs,  and  of  all  and  every  person  or  persons  whatsoever,  shall, 
will,  and  do  warrant  and  for  ever  defend  by  these  presents.  Ifi  wit- 
ness whereofuhe.said  A  B,  and  C,  his  wife,  have  hereunto  set  their 
hands  and  seals,  the  day  and  year  first  above  written, 
Signedy  feaied^  and  delivered  > 
in  the  presence  q/"  J 

If  the  conveyance  is  made'  by  an  unmarried  man,  whatever  relates 
to  a  wife  in  the  furegoing  precedent  must  be  omitted.  For  the  sake 
of  brevity,  the  words  included  thus  [  ]  have  of  late  been  omitted,  and 
instead  thereof,  after  a  description  of  the  land,  the  words,  vnth  ail  and 
singular  the  afifiurtenances^  iP'r.  have  been  substituted.  It  must  be  ad- 
mitted, that  in  conveyances  in  this  country,  where  it  is  usual  to  d£« 
scribe  the  land  by  metes  and  bounds^  and  not  merely  by  ntane^  as  in  En- 
gland, many  of  those  words  are  unnecessary  ;  as  by  a  ^rant  of  the 
land  itself  those  things  by  operation  of  law  pass  with  it.  {See  Co, 
lit,  4,  a.)  But  it  must  also  be  recollected;  that  the  term  appurtenant 
tesy  In  its  legal  signification,  is  much  too  limited  to  comprehend  the 
various  rights  and  privileges  often  intended  to  be  granted.  {See  Co, 
Lit,  131,  b.)  For  the  mode  of  proceeding  on  examining  ^feme  co- 
verty  or  married' woman,  as  prescribed  by  our  laws.  Sea^  Virg,  Lawsy 
ih.  90,  sect.  6,  p.  166,  of  the  Revised  Code, 

2.  Deed  of  bargain  and  sale^  with  various  covenants. 

[|C7*  This  form,  which  has  been  long  settled  by  the  best  convey- 
ancers in  England,  is,  in  my  judgment,  greatly  to  be  preferred  to  the 
other,  which  is  in  general  use  in  this  country.  Where  there  i^  simply 
a  clause  of  warranty^  it  may  be  questionable  whether  the  grantee  can  re- 
cover, unless  there  be  an  actual  eviction.  This  point  has  been  so  decided 
in  the  supreme  court  of  Massachusetts^    {See  I  Mass.  Rep,  464.) 


Digitized  by 


<^OOgI( 


630  CONVEYANCING-  a^f^  ho.  k 

What  wobid  be  tlie  detepmin^iion  of  our  own  supreme  coun*  it  is  i«a* 
possible  to  say  ShouUi  ii  be  the  same  as  that  of  MoMachUsetts^  vh«t 
would  be  the  situation  of  a  purchaser,  who  had  paid  the  whole  of  hrs 
purchase  money,  and  vr\\o  had  never  been  evicted^  but  discovered  a  ifc- 
jfidency  in  the  quantity  of  the  land  ?  Would  an  action  of  a^sumfisU 
lie,  on  account  of  a  consideration  which  had  failed,  when  the  evidence 
of  the  contract  was  founded  on  a  deed?  These  difficulties  sug|r<rst 
the  propriety  of  inserting  such  covenants  in  the  deed  its  will  embrace 
every  possible  case.] 

THIS  INDENTURE,  made  this  day  of  in  the 

year  of  our  Lord  BETWEEN  A  B,  &c   of  the  county  of 

of  the  one  part,  and  C  D,  of  the  same  county  {pry  t^  the 
county  of  )  of  the  other  part,  W ITNESSLTH,  That  the  said 

A  B,  &c.  for  and  in  consideration  of  the  sum  of  of  lawful 

money  of  Virtvinia^  to  him  in  hand  paid  by  the  said  C  Dt  at  or  before 
the  sealing  and  delivery  of  these  presents  (the  receipt  whereof  the 
said  A  B,  &c.  doth  hereby  acknowledge,  and  thereof,  and  of  every 
part  and  parcel  thereof,  doth  clearly  exonerate,  acquit,  and  dischax^ey 
the  said  C  D,  his  heirs,  executors,  administrators,  and  assigns,  and 
^every  of  them  for  ever,  by  these  presents)  HE,  the  said  A  B,  &c« 
HATH  granted,  bargained,  sold,  aliened,  enfeolTed,  and  confirmed,  and 
by  these  presents  DOTH  grant,  bargain,  sell,  alien,  enfeoff,  and  con« 
firm,  unto  the  said  C  D,  his  heirs  and  assigns,  for  ever,  all  that  ceTXain 
tract  or  parcel  of  land,  with  the  appurtenances,  situate,  lying,  and  be- 
ing in  the  county  of  containing  acres  (be  the  same 
more  or  less,  if  such  ivaa  the  contract)  and  bounded  as  follows,  to  wit, 
BEGINNING  at  &c.  {here  deacpbc  the  land  particidarly^  by  mttt% 
and  bounds)  and  the  reversion  andi^eversions.  remainder  and  remain- 
ders, of  all  and  singular  the  said  tract  or  parcel  of  land,  and  premises, 
hereby  granted,  or  mentioned  to  be  hereby  granted,  and  of  every  part 
and  parcel  thereof ;  and  all  the  rentsj  issues,  services,  and  profits,  t^ 
the  same,  or  any  part  or  parcel  tliereof,  incident,  belonging,  or  apper- 
taining; and  also  all  and  every  the  estate  and  estates,  rights,  titles, 
claims,  interests,  and  demands  whatsoever,  of  him,  the  said  A  B,  iscc. 
in,  to,  or  out  of  the  said  tract  of  land,  and  every  part  and  parcel  there- 
of: To  have  and  to  hold  the  said  titict  or  parcel  of  land,  and  all  other 
the  premises  hereby  granted,  bargained,  and  sold,  or  mentioned  or  in- 
tended to  be  hereby  granted,  bargained, and  sold,  and  every  part  and  {mar- 
cel thereof,  with  their  and  every  oft  heir  appurtenances,  »n/o  theaaid  C'  D, 
his  heirs  and  assigns,  for  ever,  to  the  only  and  proper  use  and  behoof  oi 
him,  the  said  C  D,  his  heirs  and  assigns,  for  ever :  -And  the  said  A  R.  &c. 
doth  hereby  grant,  for  him  and  his  heirs,  that  he<the  said  A  B;  and  his 
heirs,  the  said  tract  or  parcel  Qf  land,  and  premises,  hereby  granted, 
I  or  mentioned  to  be  granted,  and  every  part  or  parcel  thereof,  with^  all 
and  singular  their  and  every  of  their  rights,  members  and  appurte- 
nances, unto  thc^aid  C  D,  his  heirs  and  assigns,  against  him,  the  said 
A  B,  Sec.  and  his  heirs,  and  against  all  and  every  other  person  and  per^ 
sons  whatsoever,  shall  and  will  warrant,  and  for  ever  defend,  by  these 
presents,  ^nd  the  said  A  B,  £cc.  for  himself,  his  heirs,  executors,  and  ad- 
ministrators, and  for  every  of  them,  doth  covenant  and  grant  to  aiKi  vrith 
the  said  C  D,  his  heirs  and  assigns,  and  to  and  with  every  of  them,  b^ 
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these  presents,  in  manner  and  form  followinp^  (e^t  is  t^  Bay)  that  tlie 
said  A  B,  &c«  now  is  true  and  lawlul  owner  of  the  said  vract  of  landi 
and  other  the  premties  hereby  granted,  or  mentioned  to  be  hereby 
^'anted,  and  of  every  pail  and  pared  thereof^  with  their  and  every  of 
their  appuitenances,  and  is  rl^htfiiUy  and  absolutely  seised  thereof 
jand  of  every  part  and  parcel  thereof,  of  a  good,  pure^  absolute*  and 
indefeasible  estate  of  inheritance,  in  fee  simple,  without  any  manner 
of  condition,  trust,  contingent,  covenant,  proviso,  or  limitation  of  use 
or  uses,  or  other  restraint,  matter,  or  ihinj?  whatsoever,  to  alter, 
change,  charge,  determine,  incumber,  defeat,  or  evict  the  same :    ^Ind 
also,  that  he.  the  said  A  b.  Sec.  now  hatli  Kiood  right,  lawful  and  abso- 
lute power  and  authority  in  himself,  to  grant,  alien,  and  convey,  all 
and  sini^ular  the  said  tract  of  land  and  premises  hereby  granted,  or 
'mentioned  to  be  hereby  granted,  as  aibresaid,  and  every  pait  and  par- 
qel  thereof,  with  the  appurtenances^  unto  the  said  C  D,  his  heirs  and 
assigns,  to  the  only  use  of  him.  the  said  C  D,  his  iieirs  and  assigns,  in 
Tnanner  and  form  aforesaid :    Jnd  also,  that  tixe  said  C  D,  his  heirs 
and  assigns,  and  every  of  them,  shall,  or  lawfully  may,  from  time  to 
time,  and  at  all  and  ^very  time  and  times  hereafter,  have,  hold,  occu- 
py use,  pf>ssess,  and  enjoy,  all  and  singular  the  said  ti*act  of  land,  and 
premises  hereby  granted,  or  mentioned  to  be  hereby  granted,  and  eve- 
ry part  and  parcel  thereof  with  all  and  singular  their  and  every  of 
their  appurtenances,  and  all  and  every  the  rents,  issues,  and  profits  and 
commf)dities  thereof,  arising,  accruing,  and  growing,  to  have,  receive) 
and  take,  without  any  manner  of  let,  suit,  trouble,  vexation,  eviction^ 
disturbance,  or  other  hindrance  or  molestation  whatsoever,  of  or  by 
the  said  A  B,  Sec.  his  heirs  or  assigns,  or  any  other  person  or  persons 
ivhatsoever,  lawfully  claiming  or  to  claim  the  said  tract  of  land  and  pre- 
mises, or  any  part  or  parcel  thereof:  jind  alaOj  that  the  said  land,  tene- 
ments, hereditaments,  and  premises,  hereby  granted,or  mentioned  or  in- 
tended to  be  hereby  granted,  as  aforesaid,  and  every  part  and  parcel 
thereof,  with  all  and  singular  their  and  every  of  tl>eir  appurtenances^ 
now  aie  and  be,  and  from  henceforth  for  ever  hereaitcr  shall  condnue, 
remain,  and  be,  unto  the  said  C  D.  his  heirs  and  assigns,  free  and  clear, 
and  freely  and  clearly,  and  absolutely  freed  and  acquitted,  exonerated, 
and  discharged,  of  and  from  all  and  all  manner  of  former  and  other  bar- 
gams,  sales,  gifts,  grants,  feoffments,  devises,  uses,  jointures,  dowers, 
estates,  leases,  rights,  titles,  rents,  arrears  of  rents,  issues,  fines,  amer- 
cements, debts,  duties,  judgments,  executions,  and  all  debts  of  recoi-d, 
extents,  seizures,  charges^  titles,  troubles,  forfeitures,  annuities,  and 
incumbrances,  whatsoever,  had,  made,  committed,  done,  acknowledg- 
ed, or  suffered,  or  caused  to  be  had,  made,  committed,  done,  acknow- 
ledged, by  the  said  A  B,  Sec.  or  by  any  other  person  or  persons  what- 
soever.    [jFor  the  dau%e  for  further  aesurancct^  see  Rkleases,  A'b,  2, 
atfhg  end.]     And  the  sard  A  B.  Sec.  for  himself,  his  heirs,  executors, 
and  administrators,  and  for  every  of  them,  doth  covenant  and  grant  to 
and  with  the  said  C  D,  his  heirs  and  assigns,  and  to  and  with  every  of 
them,  by  these  presents,' that  he,  the  said  A  B,  Sec.  hath  not  done^ 
committed,  executed,  or  suffered,  any  act  or  acts,  thing  or  things, 
whatsoever,  whereby  the  said  tract  of  land  and  premises,  or  any  pait 
thereof,  now  or  at  any  time  hereafter  shall  or  may  be  impeached  or 
fncumb^red  in  title^  chargci  estate^  or  otherwise*    Jn  witness  whereof, 
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the  said  A  B.  &c.  liBth  hereunto  set  his  handf  and  affixed  his  seal,  the 

day  and  year  first  ahoTe  written. 
Signed  J  sealed,  and  deUveredi  7 
in  /ireaence  of  J 

|C7*  If  the  deed  be  made  by  husband  and  wife,  it  must  be  so  ex- 
pressed ;  and  the  other  parts  of  the  deed,  relating  to  Uie  grantor^ 
must  consequently  be  in  the  plural. 


BILLS  OF  EXCHANGE. 

THE  following  examples  of  an  inland 9nd  foreign  bill  of  exchange, 
-dra^n  in  conforynity  to  the  precautions  recommended  by  ^eawee  (Zer 
Mercatoria^  p.  45 1)  it  is  presumed  will  suffice. 

jfn  inland  biU  of  exchange. 

Biehmandy  May  t^Ot^  \8\0. 
Exchange  for  10,000  dollars. 
At  sight  (or,  at  days  eighty  or^  days  after  date)  paj 

to  Mr.  A  B,or  order,  ten  thousand  doUars^  value  received  of  hhn,  and 
niace  the  same  to  account,  as  per  advice  (or,  vrithout  Jurther  aduice} 
from  C  D. 

To  Mr.  E  F,  merchant^  in  Mexandria. 

A  foreign  bilL 

Richmond^  May  24M,  1810. 
Exchange  for  10,000/.  sterling. 
At  days  after  4ate  (or,  at  days  after  sight)  6i  tiiis 

my  first  bill  of  exchange  (second  and  third  of  the  same  tenor  and 
date  not  paid;  pay  to  Messrs.  A  B  &  Co.  or  order,  ten  thousand  fiounds 
sterlings  value  received  of  them,  and  place  the  same  to  account,  as  per 
advice.  C  D. 

To  Mr.  E  F,  merchant^  London. 

If  current  money  is  paid  for  a  foreign  bill,  then  after  the  word 
<  sterling  *  add  *y&r  Virgirda  currency^  vahte  here  received* 

By  the  laws  of  Firginioy  ^  In  all  bills  of  exchange  due  in  current 
money  of  this  commonwealth,  or  for  current  money  advanced  and 
paid  for  such  bills,  the  sum  in  current  money  that  was  paid,  or  allowed 
for  the  same,  shall  be  mentioned  and  expressed  in  surh  bill ;  and  in  de-: 
fault  thereof,  in  case  such  bill  shall  be  protested,  and  a  siut  brought  for 
the  recovery  of  the  money  due  thereby,  the  sum  of  money  expressed 
in  such  bill  shall  be  held  and  taken  as  current  moneyi  and  judgment 
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shad  be  entered  aei»rdiiigly«"  See  Virgima  LwwBy  1  2?ev.  Ctufe,  ch. 
77,fiect.  4,  p.  lU. 

By  Vvrghna  Law^  ch,  29,  p.  86,  sect.  1,  of  I  Rev.  Code,  <<  If  a  bill 
t)f  exchange,  for  the  sum  of  five  pounds,  or  upwards,  dated  at  any 
place  in  Vhrginkh  drawn  upon  a  person  at  any  otber  place  therein,  ex- 
pressed to  be  for  value  receive^  and  payable  at  ascertain  number  of 
days,  weeks,  or  ttionths,  after  date,  being  presented  lo  the  person  upon 
whom  k  shall  be  drawn,  shall  not  be  accepted,  by  subscnbint^  bis 
name,  with  his  proper  hand,^to  tlie  acceptance,  writttm  at  the  foot,  or 
on-tbe  back  of -the  bill,  or  being  accepted  in  that  manner,  and  not 
.  othehvise,  shall  not  be  paid  before  the  expiration  of  three  days  after 
it  shall  become  •due,  the  person  to  whom  it  shall  be  payable,  or  his 
agent,  or  assigns,  may  cause  the  bill  to  be  protested  by  a  notary  pub- 
lic, or,  if  there  be  no  such,  by  any  other  person,  in  presence  of  two  or 
more  credible  witnesses,  for  non*acceptanpe,  in  the  form  or  to  the  ef- 
fect following,  written  under  a  iair  copy  of  the  bill. 

Know  all  men,  that  I,    .  on  ^he  day  of  at  the 

usual  place  of  abode  of  the  above-named  presented  to  him 

the  bill,  of  which  the  above  is  a  copy,  and  which  the  said  did 

not  accept,  wherefore  I,  the  said  do  hereby  protest  the  said 

bill.    Dated  at  4)118  day  of  ; 

Or  for  non-payment,  after  acceptance,  in  the  ss^me  form,  or  to  the 
-same  effect,  except  that,  the  words  '*  presented  to  him  the  bill,  of  which 
the  above  is  a  copy,  and  which  the  said  did  not  accept,*'  shall 

be  left  out,  and  instead  of  them  the  words,  <<  demanded  payment  of 
the  bill,  of  which  the  above  is  a  copy,  and  which  the  said  did 

not  pay*"  /be.inserted:  And  the  drawer,  such  protest  being  sent  to 
hiro,  ar  Mtioe  thereof  in  writing  being  given  to  him,  or  left  at  the 
place  of  his  usual  abode,  within  fourteen  days  thereafter,  shall  pay  the 
aioaef  mentioned  in  the  bill  to  the  person  entitled  to  receive  it,  with 
iotecest,  at  the  rate  of  five  per  centum  by  the  year,  from  4Lbe  day  of 
the  protest;  and  he  to  whom  the  bill  shall  be  payable,  neglecting  t^ 
procure  the  protest  to  be  made,  pr  due  notice  thereof  to  be  giveuy 
shall  be  liable  for  all  costs  and  damages  accruing  thereby/' 

Sect.  3,  ^  If  the  bill  shall  be  I6st,  or  shall  miscarry,  the  drawer 
shall  sign  and  deliver  another  of  the  same  tenor,  sufficient  security  be- 
ing given  to  indemnify  him  against  all  person^  who  may  cUiim  under 
the  former." 


BILLS  OF  SALE. 

1.  Biff  of  sale  of  a  slave. 

Know  all  men  by  these  presents,  that  I,  A  B,  of  for  and  in 

consideration  of  .the  sum  of  to  me  in  hand  paid  by  C  D?  of 

at  and  before  the  sealing  and  delivery  of  these  presents  (the 

receipt  whereof  I  do  hereby  acknowledge)  have  JMrgvdned,  sold,  giants 
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/edyandcoofirmtd,  ami  by  tfaeie  presents  d(»  bargiuii,  ntjlk  graiU)  nd 
confirm^  lo  the  said  C  D  a  certain  female  ne^ro  slave)  named  : 

To  have  and  to  hold  the  said  female  ne^  slave,  and  her  fkture  is. 
ereaacH  to  the  only  proper  use  and  behoof  of  the  said  C  D,  his  execii* 
tors-  adounisirators  and  assigns,  for  ever.  And  I,  the  said  A  B,  ibr 
myself^  my  executors,  and  administrators,  the  siaid  femak  negro 
slave,  with  her  future  increase^  to  the  said  C  D,  hb  eacecutors,  admi- 
nistratorsy  and  assigns,  agabst  me,  the  said  A  B,  my  executors,  admi- 
nistrators,  and  assigns^  and  a8;ainst  all  and  every  other  persiNi  and  per* 
sons  whatsoever,  shall  and  will  warrantt  and  for  ever  defend,  by  these 
presents.  In  witness  whereof,  i  have  hereunto  set  my  hsmi,aad  4if* 
pxed  my  spal,  this  day  of  in  the  year 

Sealed  and  deltoeredtandpoieemtm  deSvered^  > 
Hi  presence  of  J 

fC7^  If  the  bill  of  sale  be  for  a  male  negro  slave,  it  must  be  so  ex- 
pressed ;  and  whatever  relates  to  the  future  increase  must  be  omitted. 

\CJ*  The  above  form  may  easily  be  altered  to  suit  a  copveyance  oC 
other  personal  property. 

2.  Bill  of  sQle^  in  nature  qf  a  mortgage. 

(  The  akerve  form  may  he  pursued  to  the  end  qf  the  dnuse  ^  varronf 
fy^  at  these  worde^  *^  and  for  ever  defend  by  these  preaenis,**  then  «ay) 
Provided  always,  and  it  is  hereby  agreed  between  ttie  said  parties  to 
these  presents,  that  if  I,  the  said  A  B,  my  executors,  administratQc% 
or  assignsi  or  any  of  us,  do  and  shall  well  and  truly  pay,  or  caus^  to 
be  paid,  unto  the  said  C  D,  or  his  certain  attorney,  execittors,  admi- 
nistrators, or  assigns,  the  full  sum  of  on  or  before  the 
day  of  in  the  year  for  the  redemption  of  the  hereby 
bargained  premises,  then  these  presents,  and  every  clause,  article, 
condition,  and  thing,  herein  ccmtained,  shall  cease  and  be  voidi  other- 
wisp  to  remain  in  ftiU  force  and  effect.    In  witness  kc 


BOND, 

KNOW  all  men  by  these  presents^  that  I,  A  B,  of  &c^  am  h^d 
^d  firmly  bound  unto  C  D,  of  &c.  m  the  sum  of  of  lawful 

money  of  this  pommon wealthy  to  be  paid  to  the  said  C  D,  or  his  cer« 
tain  attorney,  exectitors,  administrators,  or  assigns ;  for  the  tnie  pay- 
nient  wherfK>f,  I  bind  myself,  my  heirs,  executors,  and  administra- 
tors, firmly  by  these  presents,  sealed  with  my  seal*    Dat^  the 
day  of'  in  the  year 

The  conc&tion  of  the  aboye  obligation  is  8Uph«  that  if  the  above- 
bqunden  A  B,  his  heirs,  executors,  or  administrators,  do  and  sbaU 
irell  and  truly  pay,  or  cause  to  be  paid^  unto  the  above^iaimd  C  J^y 
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Ilia  execulors)  admintttratoiiB)  or  ^aaignsy  tbc  foil  sun  of  on 

the  day  of  next  ensuing  tlie  date  of  the  above  written 

obligation,  then  the  above  obligation  to  be  void^  or  else  shall  renksin 
in  full  force. 

Signed,  sealed,  and  delivered,  > 
in  presence  of  3 

Where  the  condition  of  the  bond  is  for  the  pajrment  of  money,  the 
•sum  expressed  in  the  condition  is  usually  half  that  of  the  penalty. 
Bonds  are  also  frequently  entered  into,  conditioned  for  the  perform* 
)of  covenants,  &c. 


covi;nants. 

It  win  not  be  necessary  to  insert  any  precedents  under  this  head,  as 
no  set  form  of  words  are  necessary  to  be  made  use  of  in  creating  a  co- 
venant. 

Any  form  of  expression  amounting  to  an  agreement,  if  under  seali 
is  sufficient.    Dou^.  737. 


GIFT.     [DEED  OF} 

A  deed  of  gift  of  persotud  estate. 

KNOW  all  men  by  these  presents,  that  I,  A  B,  of  8tc.  for  and  ih 
CDnsideration  of  the  natural  love  and  affection  which  1  bear  to  C  D,  of 
Sec.  as  well  as  for  the  further  consideration  olone  dollar  to  me  in  hand 
paid,  by  the  said  C  O,  at  or  before  the  ensealing  and  delivery  of  these 
presents  (the  receipt  whereof  is  hereby  acknowledged)  have  given  and 
granted,  and  by  these  presents  do  give  and  grant  unto  the  said  C  O, 
his  executors,  administrators,  and  assigns  {here  describe  the  ftrofierty 
particularly)  to  hojfc  and  to  hold  the  said  unto  him  the  said  C  D, 

his  executors,  administrators,  and  assigns,  forever,  ^nd  the  said  A  B> 
for  himself^  his  executors,  and  administrators,  the  said  unto 

the  ssdd  C  D,  his  executors,  administrators,  and  assigns,  against  the 
claim  of  htm  the  said  A  B,  his  executors,  and  administrators,  and 
against  the  claim  or  claims  of  all  and  every  person  or  persons  whatso* 
ever,  shall  and  will  warranty  and  forever  defend  them  by  these  prc<« 
sents. 

In  witness  Sec, 


% 
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LEASES. 

A  lease' of  home  and  lands  for  a  term  of  yean. 

THIS  indenture^  mtide  this   -         day  of       in  the  year  Scq;» 

between  A  li,  of  &c.  of  the  one  partf  and  C  O,  of  &c.  of  tkie  other  part, 
-witnesseth.  That  for  and  in  consideration  of  the  reQts,  covenants  and 
agreements^  herein  after  reserved  and  comainedt  and  vrhich  by  and  our 
the  part  of  the  said  C  Dy  hts  executors,  administrators,  and^asigna) 
are  to  be  paid,  done,  and  performed,  he  the  said  A  fi  hath  leased,  de- 
mised,  granied,  and  tb  farm  let,  and  by  these  presents  doth  leaae«de-' 
mise,  grant,  and  to  farm  let,  unto  the  said  C  D,  his  executors,  admi- 
nistrators, and  assi^;ns,  alt  that  Sec.  (Jtere  describe  the  /trofieriy)  with 
the  appurtenances,  now  in  the  tenure  of  &c.  {if  there  are  any  ejpctpH<m» 
of  parts  of  the  demised  firemiaea^  as  of  trees,  /ugeo»-Aoiue«,  ^c^  they 
should  be  here  mentioned^  vfith  a  reservatiott  ff  fret  Uberty  of  ingre99^ 
egress^  anc^  reigressy  to*c. ) 

To  have  and  to  hM  the  said  (excefit  a»  before  exeefited)  unto 

the  said  C  O,  his  escecutors,  admintstralors,  and  assigns,  from  the 
day  of  next  ensuing  the  date  hefeof,  for  smd  during,  and 

unto  the  full  end  and  term  of  years,  fi-om  thence  next  ensuing, 

and  (ttUy  to  be  complete  and  ended  i  yielding  and  paying  therefor,  yeai^ 
and  every  year,  during  the  said  term,  unto  the  said  A  Bi  the  yearly 
i^mor  sum  of  on  the  day  of  in  each  year,  by  ereii 

and  equal  portions;  the  first  payment  tliereof  to  commence  on  the 
day  of  next  ensuing  (gf  there  are  ofty^'udditiomU  retU9^ 

here  insert  them),  [Provided  always,  and  upon  condition  nevertheless, 
that  if  it  shall  happen  that  the  said  yearly  rente  hereby  reserved,  or 
cither  of  them)  or  any  part  of  them,  or  other  the  occasional  payments 
{ifatiy  there  are)  shall  be  behind  and  unpaid  by  the  space  of 
days  next  over  or  after  either  of  the  days  of  pajrment,  whereon  the 
aam^  ought  to  be  paid  as  aforesaid,  being  lawfully  demanded ;  or  if  no 
aufficient  distress  can  be  found  on  the  premises  hereby  demised,  where- 
of to  make  the  said  rent^  at  the  time  when  the  same  shall  be  payable ; 
or  if  the  said  C  D,  his  executors,  or  administrators,  or  any  of  them 
shall  assign  over,  or  otherwise  part  with  this  indenture,  or  the  premises 
hereby  leased,  or  any  part  thereof,  without  the  consent  of  the  said 
A  B,  his  heirs  or  assigns,  first  had^nd  obtained  in  writing,  under  his 
or  their  hands  and  seals  for  that  purpose,  then,  and  in  either  of  the  said 
cases,  it  shall  and  may  be  lawful  to  and  for  the  aaid  A  B,  his  heirs«  or 
assigns,  into  the  premises  hereby  leased ^  or  any  part  thereof,  in  the 
name  of  the  whole,  to  i*e-enter,  and  the  same  to  have  again,  repossess 
and  enjoy,  as  in  his  and  their  first  and  former  estate,  any  thing  herein 
to  the  contrary  contained  notwithstanding.]  And  the  said  C  D,  doth- 
hereby,  for  himself  his  heirs,  executors,  Sec.  covenant  and  i^^i^ee  to 
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and  with  the  said  A  B,;hi8  heirs,  and  assigns,  that  he  the  said  C  D^ 
his  heirsy  executors,  hcd  shall  and  will  well  and  truly  pay,  or  cause  to 
be  paid  unto  the  said  A  B)  his  heirs  or  assigns,  the  saic^  yearly  rent 
of    *  {and  other  additimal  rents)  at  the  days,  times,  and  place* 

and  in  such  manner  as  are  herein  before  appointed  for  payment  thereof, 
according  to  the  respective  reservations  thereof  afore-mentioned,  and 
^e  true  intent  and  meaning  of  these  presents  And  that  the  said 
C  D,  his  executors,  administrators,  and  assigns^  shall,  and  will,  at 
their  own  proper  costs  and  charges,  well  and  sufficiently  repair,  amend, 
preserve,  and  keep  in  repair  the  said  tenement,  with  all  houses,  fences, 
3cc«  thereto  belonging  during  this  present  lease  (accidents  by  fire,  or 
Ihe  act  of  God  excepted).  And  also,  that  it  shall  be  lawful  for  the  said 
A  Bv'his  heirs  and  assigns,  with  workmen  and  others,  in  hb  company, 
or  without,  at  any  time  in  the  day-time,  to  enter  peaceably  on  the  de- 
ilhised  premises,  during  the  said  term,  to  view  the  state  of  the  repa- 
rations thereof;  and  of-  all  such  decays,  and  want  of  reparations  then 
«nd  there  found,  to  give  notice  to  the  said  C  D  in  writing,  or  to  leave 
the  same  on  the  demised  premises,  at  the  most  conspicuous  place  there- 
on, to  repair  the  same  within  the  space  of  then  next  ensuing ; 
within  which  time  the  said  C  D,  for  himself,  his  executors,  admi* 
nistrators  and  assigns,  doth  covenant  and  agree  to  repair  and  amend 
the  same  accordingly  (except  as  before  excepted)  [here  may  folloto 
ffther  covenants^  aa  that  the  lofuUord  ahaU/umiah  timber^  i^c.  /*  that  the 
tenant  ahaU  filant  and  fireaetvefryit'treea  ;  ahall  cultivate  the  (find  in  such 
a  particular  manner  ;  that  theatratPj  Ifc.  made  upon  the  land  ahaU  be  fed 
vfLWi  it^  and  the  manure  carried  out  and  filoughed  in ;  that  the  tenant 
shall  fireaerve  the  fiigeona  in  the  dove  houaea  ;  not  to  cut  vfood  but  of  a 
fiarticuhir  kind^  e5*c.]  And  lastly,  that  it  shall  and  may  be4awful  for  the 
said  C  Df  his  executors,  administrators,  and  assigns  (paying  the  rents 
herein  before  reserved,  and  performing  the  covenants  and  agreements 
herein  before  mentioned  or  contained,  and  which  on  his  and  their 
parts  and  behalfs  are  or  ought  to  be  paid,  done,  and  performed)  peace- 
ably and  quietly  to  have,  hold,  occupy,  possess,  and  enjoy,  the  said 
premises  hereby  leased,  with  the  appurtenances,  dur'mg  the  said  term 
of  years  hereby  granted,  without  any  noolestation  or  interrup- 
tion whatsoever,  of  or  by  him  the  said  A  B,  his  heirs  or  assigns,  or  of 
or  by  any  person  or  persons,  lawfully  or  equitably  claiming  or  to  ctaim» 
from,  jl)y,  or  under  him,  them,  or  ai^  of  them. 
In  witness,  &c. 

NoTE...JLieaae8  for  lives  may  be  drawn  after  the  above  form,  except 
Ih  the  habendum^  the  grant  is  to  the  lessee  or  tenant,  hia  heira  and  aa* 
aigna^  from  the  day  qfthe  date  heref^y  for  and  during  the  natural  Uvea  of 
auch  peraona  aa  may  be  agreed  on  between  tkefiartiea. 

NoTB  AL80....The  words  included  thus  [  ]  in  the  foregoing  prece* 
dent,  are  not  always  inserted. 

For  a  eonyeyance  by  lease  and  release^  see  Rslxases. 
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MARRIAGE  ARTICLES. 

Jn  agreement  Before  marriage,  that  Mtf  intended  husband 
and  wife  shall  each  enjoy  their  ottm  separate  estates. 
An  assignment  of  hers  (being  personal  estate)  to  the 
uses  in  the  deed  expressed. 

THIS  indenture  tripartite,  made  the  day  of  in  the 

year  between  A  A,  of  of  the  first  part,  B  Bi  iirldow,  and 

relict  of  C  B*.  late  of  deceased,  of  the  second  part,  and  D  D<  of 

and  £  £«  of  of  the  third  part.  WhcreM  a  marriage  is  shortly 
intended  to  be  had  and  solemnized,  by  the  permission  of  God,  by  .and 
between  the  said  A  A,  and  the  said  B  B  ;  and  whereas  the  said  B  B 
is  possessed  of  a  considerable  personal  estate,  consisting  oi(^hert  particiu 
iariae  the  profierty)  and  whereas  it  hath  been  agreed,  that  the  said  A  A 
should,  after  the  said  intended  marriage  had,  receive  and  enjoy,  during 
the  joint  lives  of  them  the  said  A  A  and  B  By  the  interest  and  occupa* 
tion  of  the  said  personal  estate,  and  also  that  the  same,  and  the  interest 
and  profits  thereof,  from  and  after  the  decease  of  such  of  them  the 
said  A  A  and  B  B  as  should  first  happen  to  die,  should  be  at  the  sole 
and' only  disposal  of  the  said  B  B,  notwithstanding  tier  coverture ;  and 
whereas  it  hath  been  also  agreed,  that  in  case  the  said  B  B  should,  after 
the  said  intended  marriage  had,  happen  to  survive  the  said  A  A.  that 
she  should  not  have  or  claim  any  part  of  the  real  or  personal  estate 
whereof  the  said  A  A  should  be  seized  or  possessed,  or  entitled  unto 
at  any  time  during  the  coverture  between  them,  by  virtue  of  her  dow- 
er, or  title  of  dower  at  common  Uaw,  or  by  virtue  of  her  being  adrni-* 
nistratrix,  or  entitled  to  administration  of  the  goods  and  chattels^  rights 
and  credits  of  the  said  A  A,  or  otherwise  however.  Now  this  inden* 
ture  witnesseth,  that  in  pursuance  of  the  before  recited  agreement^ 
and  in  consideration  of  the  sum  of  ten  shillings*  of  lawful  money  of 
this  commonwealth,  to  the  said  B  B  in  band  paid  by  the  said  O  O 
and  £  £,  at  and  before  the  ensealing  and  delivery  of  these  presents, 
the  receipt  whereof  is  hereby  acknowledged,  she  the  said  B  B«  by  and 
with  the  privity,  consent  and  agreement  of  the  said  A  A,  testified  hj 
his  being  made  a  party  to,  and  his  sealing  and  delivery  of  these  pre- 
sents, hath  granted,  bargained,  sold,  assigned,  transferred  and  set  over, 
and  by  these  presents  doth  grant,  bargain,  sell,  assign*  transfer  and 
set  over  unto  the  said  D  D  and  E  E,  their  executors,  administrators, 
and  assigns,  all  the  said  (here  mention  the  ffroperty  again  )  To  have 
and  to  hold  the  said  property  hereby  conveyed  unto  the  said  D  U  and 
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£  £,  their  exec]ators»  administratof a  an4  assigns ;  upon  such  irustey 
nevertheless^  imd  to  and  for  such  ioteius  and  purposes,  and  under  such 
provisoes  and  agreements,  as  are  herein  after  mentioned  ;  that  is  16  say^ 
in  trust  for  the  said  B  B,  and  her  assigns,  until  the  solemnization  of 
the  said  intended  marriage ;  and  from  and  after  the  solemnization  Gif 
the  said  intended  maniage,  then  upon  trust,  that  they  the  said  D  D 
and  L  L,  their  executors,  administrators  and  assigns,  shall  and  do 
permit  the  said  A  Ai  during  the  joint  lives  of  the  said  A  A  and  B  lus 
intended  wife,  to  have,  receive,  take,  and  enjoy,  all  the  interest  and 
profits  of  the  said  property  hereby  assigned,  to  and  for  his  own  use  and 
l^nefic,  and  frona  and  after  the  (Jecease  of  such  of  them,  the  said  A  A 
and  B  B.  as  shall  £>  st  happen  to  die,  thep  upon  trust,  that  they  the  said 
P  p  and  E  E,  their  executors,  administrators  and  assigns,  shall,  and 
dio  assign*  transfer,  and  pay  over  all  the  ^aid  property  to  the  said  B,  in 
case  she  survive  the  said  A  A,  but  if  she  die  befQie  hiip)  then  unto 
Buch  person  and  persons,  and  at  the  time  and  times,  and  in  such  parts 
and  pi  o|x)rtions,  manner  and  form,  as  she  the  said  B  B  shall,  from  time 
to  time,  notwithstanding  her  coverture,  by  any  writing  or  writings  un- 
der her  hand  and  seal,  attested  by  three  or  more  credible  witnesses^  or 
by  her  last  will  and  testament  in  writing,  to  be  by  her  signed,  sealed* 
published  and  declared,  in  the  presence  of  the  like  number  of  witnesse^f 
directs  limit,  or  appoint,  to  the  intent  that  the  same  may  not  be  at  the 
disposal  of,  or  subject  to  the  controul,  debts,  forfeitures  or  engage*^ 
ments  of  the  said  A  A,  her  intended  husband ;  and  in  default  of  such 
direction,  limitation,  or  appointment,  then  to  &c.  {whatever  fiersons  the 
parties  agree  upon) 

Provided  aitoaya^  and  it  is  hereby  declared  and  agreed  by  and  be- 
tween all  the  said  parties  to  these  presents,  that  in  case  the  said  B  B 
(surviving  the  said  A  A,  her  intended  husband)  shall  at  any  time  here- 
after claim  and  recover  any  part  or  parcel  of  the  real  or  personal  es- 
tate,  whereof  the  said  A  A*  or  any  other  person  or  persons  in  trust  for 
htm,  shall  be  sei^d  or  possessed^  or  entitled  unto,  at  any  time  during 
the  coverture  between  tbem,  by  virtue  of  her  dower,  or  title  of  dower 
at  common  law,  or  by  virtue  of  her  being  administratrix,  or  entitled 
to  administration  of  the  goods,  chattels,  rights  and  credits,  of  the  sai^ 
A  A,  as  aforesaid,  thep,  and  in  that  case,  they  tiie  said  D  D  and  ££, 
their  executors,  administrators  and  assigns,  shall,  from  time  to  time» 
and  at  all  times  from  thenceforth,  staxid  and  be  possessed  of  the  said 
property  hereby  conveyed,  in  trust  fior  the  only  benefit  of  the  said  A  A» 
his  executors,  administrators  and  assigns,  any  thing  in  these  presents 
^ntained  to  the  contrary  thereof  in  any  wise  notwithstanding* 

III  witness,  &c. 
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MORTGAGES. 

1/  A  mortgage  of  iand  in  feeJ^ 

tXhis  may  pursue  the  form  .of  a  deed  of  bargain  and  sale*  to  the  end 
of  the  habendum^  or  that  part  ^of  the  deed  which  ascertsdns  the  qualitf 
of  the  estate  granted^  bjr  the  words  to  haw:  and  to  hoid^  &c.  then  pro* 
ceed]  Prorvi£d  alioay9f  and  upon  condition,  that  if  the  said  A  B.  his 
heirsy  executors,  or  administrators,  shall  well  and  trulf  pav,  or  cause 
to  be  paid,  unto  the  said  C  D,  his  heirs^  executors,  administrators  or 
assigns,  the  full  and  just  sum  of  on  the  day  of 

next  ensuing  the  date  of  these  presents,  at  in  the  county  c( 

then  and  in  such  case,  and  at  all  times  from  thenceforth,  these 
presents,  and  dl  the  esute  hereby  granted,  and  every  clause  anci  sen- 
tence herein  contained,  shall  cease,  determine,  and  be  utterly  void,  to 
all  intents  and  purposes,  any  thing  herein  contained  to  the  contrary 
notwithstanding.  {Here  may  follow  suck  eoven^mtfoa  thote  contained  in 
the  next  ftrecedent^  vnth  such  variations  only  as  the  Sfferenct  qfthe  tv 
estates  granted  make  necessary,) 
In  mitness  Sec. 

2.  A  mortgage  by  a  demise  of  house^  i^e*  for  a  term  of 

years. 

TMs  indenture  J  made  the  day  of  in  die  year 

between  A  A|  of  &c.  of  the  one  part,  and  B  B*  of  Sec.  of  the  otfafll' 
part,  witnessejh,  That  for  and  in  consideration  of  the  sum  of 
of  lawful  money  of  this  commonwealth,  to  the  said  A  A  in  hand  paid, 
by  the  said  B  B,  at  or  before  the  ensealing  and  delivery  of  these  pre- 
sents, the  receipt  whereof  he  the  said  A  A  doth  hereby  acknowledge^ 
He  the  siatd  A  A  hath  granted,  bargained,  soW  and  demised,  and  by 
these  presents  doth  grant,  bargain, 'sell,  and  demise,  unto  the  said 
B  B,  his  executors,  administrators,  and  assigns,  aH  those  several  mes- 
suages, tenements,  Sec.  {here particularise  the  houscy  ^c)  with  aH  and 
8in|^lar  their  appurtenances,  and  the  reversion  and  reven^ons,  re- 
mainder and  remainders,  rents,  issues,  and  profiu  thereof,  and  of  every 
i)art  and  parcel  thereof.  To  have  and  to  hold  the  said  messuages,  tene- 
ments, &c«  buil^ngs,  ground,  hereditaments*  and  all  and  singular  other 
the  premises,  with  their  and  every  of  their  appurtenances,  unto  the 

*  See  on  t|^e  doctrine  of  mortgages  genersHv,  p\  ezceUent  treatise  pubBthed 
by  John  Joseph  Powell,  Emj.  See  also  a  very  valuabl<^  nore  (1)  to  Mr.  Hargravell 
cdiUon  of  Coke  on  Littleton,  p.  105.  a  :  in  which  Mr.  Harmve  gives  the  pre- 
ference to  a  mortgage  form  term  of  years  to  a  mortenge  m  fee,  with  his  itM 
sons  formchprcfecncc.  ^^  ' 


Digitized  by 


Google 


APF.  Ho.x.  Conveyancing.  641 

said  fi  B%  his  executors,  administrators  and  assii^ns^fi'oTn  the  day  next 
before  the  day  of  the  date  hereof,  for  and  durinf);  the  full  time  and 
te»  m,  and  unto  the  full  end  and  term  of  one  thousand  i/ears,  from  thence 
next  en^Mini^i  and  fully  to  be  complete  and  ended ;  yieldini>;  and  pay-  , 
ing  therefor*  the  rent  of  a  pepper-corn,  on  the  day  of . 

in  every  year^  if  the  same  be  lawfully  demanded.  Provided  alwaya^ 
and  upon  condition,  that  if  the  said  A  \,  his  heirs,  executors,  or  ad- 
ministrators, shall  and  do  well  and  tiiily  pay,  or  cause  to  be  paid,  unto 
the  said  B  B,  his  executors,  administrators,  or  assigns,  at  in 

the  county  of  the  lull  and  just  sum  of  of  lawful  money 

jof  this  commonwiealth,  upon  the  day  of  next  ensuing 

the  date  hereof,  then,  and  in  such  case,  these  presentSf  and  the  term 
and  estate  hereby  granted,  and  every  clause  and  sentence  herein  con- 
tamed,  sliall  cease,  detennine,  and  be  utterly  void^  to  all  intents  and  pur- 
poses, any  thinfi;  herein  contained  to  the  contrary  notwithstanding^. 
And  the  said  A  A  doth  hereby,  for  himself)  his  heirS,  executors^  and 
administrators,  covenant  and  agree  with  the  said  B  B,  his  executoi*S| 
administrators,  and  assigns,  that  the  said  A  A,  his  heirs,  executors» 
or  administrators,  shall  and  will  well  and  truly  pay,  or  cause  to  be  paid, 
unto  the  said  B  B,  his  ex>  cutors,  administrators,  or  assigns,  the  said 
sum  of  at  stich  time  and  place  as  are  herein  before  mentioned* 

And  further,  that  it  shall  and  may  be  lawful  to  and  for  the  said  B  By 
his  executors,  administrators,  and  assigns,  from  time  to  time,  and  at 
all  times  from  and  after  default  shall  happen  to  i>e  made  in  the  payment 
of  the  said  sum  of  or  any  part  thereof,  contrary  to  the  form 

and  effect  of  the  aforesaid  proviso  and  covenant  of  the  same,  peaceably 
and  quietly  to  enter  into,  have,  holdf  occupy,  possess,  an<l  enjoy  the 
said  messua}>es  or  dwelling  liouses,  buildings,  hereditaments,  and 
]>remises,* and  to  receive  and  take  the  rents  and  profits  thereof,  for  and 
during  all  the  residue  which  shall  be  then  to  come  and  unexpired  of 
the  said  term  of  one  thousand  years,  without  the  laivfuriet,  suit,  trouble, 
denial,  eviction,  or  interruption  of  or  by  the  said  A  A,  his  heirs  or 
assigns*  or  of  or  by  any  other  person  or  persons  whomsoever.  And 
it  is  hereby  declared  and  agreed  by  and  between  the  said  parties  to 
these  presents,  that  in  the  mean  time,  and  until  default  shall  happen 
to  be  made  of  or  in  payment  of  the  said  sum  of  contrary  to 

the  form  and  effect  of  the  aforesaid  pix)vi3o,  and  covenant  for  payment 
erf  the  Same,  it  shall  and  may  be  lawful  to  and  for  the  said  A  A,  and 
his  heirs,  peaceably  and  quietly  to  have,  hold,  and  enjoy,  ail  and  sin- 
gular the  said  messuages  or  dwelling  houses,  butidings,  heredita- 
tnents,  and  premises,  and  io  receive  and  take  the  rents  and  profits 
thereof,  and  of  every  pan  thereof,  to  and  for  his  and  their  own  use 
and  benefit,  without  the  lawful  let,  suit»  trouble,  or  interruption  of  the 
said  B  B,  his  executoi-s,  administrators,  or  assij^ns,  or  of  any  other 
person  or  persons,  lawfully  claiming  or  to  claim,  from,  by  or  under  him 
Ot  them,  or  any  of  them. 
In  witness,  ^c. 
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PENAL  BILL. 


fcy  NO  particular  form  seems  to  be  appropriated  to  those  instni* 
m^nts.  Any  engagement  to  pay  money  under  a  penalty  will  amount 
to  a  penal  bill*  as  in  ihe  fc^lowing  example. 

I  promise  to  pay  to  C  D,  or  order,  one  hundred  dollars,  on  or  before 
the  day  of  next  ensuing^  for  the  true  payment  whereof  I 

bind  myself,  my  heirs,  elcecutors,  and  administrators,  firmly  by  these 
presents,  in  the  penal  sum  of  two  hundred  dollars.  Wimess  my  band 
and  seal,  this  day  of  in  the  year 

Teste.  ^ 

A  penal  bill  is  an  engagement,  under  hand  and  sealf  to  pay  a  sum  of 
money,  but  without  a  penalty.  A  promissory  note  is  an  engagement 
to  pay  under  hand  only,  without  either  seal  pr  penalty. 


RllLEASES, 

A  PONVEYANCE  BY  LEASE  AND  RELEASR. 

1.  Lease  or  bargain  and  sale  for  a  year. 

THIS  indenture^  made  this  day  of  in  the  year 

tec.  between  A  B  and  C  his  wife,  of  of  the  one  part,  and  D  E, 

of  of  the  other  part,  witnesseth,  That  the  said  A  B  and  C  his 

Vife«  in  consideration  of  one  dollar  to  them  in  hai)d  paid  by  D  E,  at 
or  before  the  ensealing  and  delivery  of  these  presents  (the  receipt 
whereof  is  hereby  acknowledged)  and  for  other  good  causes  and  con- 
siderations them,  the  said  A  B  and  C  his  wife,  thereto  specially  moving, 
have  bargained  and  sold^  and  by  these  presents  do,  and  each  of  them 
doth,  bargain  and  sell  unto  the  said  D  E,  his  executors,  administra- 
tors and  assigns,  all  that  &c.  {here  describe  the  land  as  in  Bargain  and 
Sale,  which  see).  To  have  and  to  hold  the  said  tract  or  parcel  of  land, 
tenements,  hereditaments,  and  all  and  ungular  other  the  premises 
herein  before  mentioned  or  intended  to  be  bargained  and  sold,  and 
every  pai*t  and  parcel  thereof,  with  their  and  every  of  their  rights, 
members,  and  appurtenances,  unto  the  said  D  E,  his  executors,  ad- 
ministrators, and  assigns,  from  the  day  next  before  the  date  of  these 
presents,  for  and  during  and  unto  the  full  end  and  term  of  one  whole 
year  from  thence  next  ensuing,  and  fully  to  be  completed  and  end^d. 
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Yieidtng  and  paying  therefor,  iihto  the  said  A  B  &hd  C  his  mfty  and 
their  heirs  and  assigns*  the  yearly  rent  of  one  pepper-corn,  at  the  ex- 
,  piration  of  the  said  termt  if  the  same  shall  be  law^lly  demanded : 
To  the  intent  and  purpose^  that  by  virtue  of  these  presents*  and  of  the 
statute  for  transferring  uses  into  possession*  the  said  D  H.  may  be  in 
actual  possession  of  the  premises*  and  be  thereby  enabled  to  take  and 
accept  a  grant  and  release  of  the  freehold,  reversion*  and  inheritance 
of  the  same  premises,  and  of  every  part  and  parcel  thereof,  to  them) 
their  heirs  and  assigns,  for  ever,  as  declared  by  another  indenture,  in« 
,  tended  to  bear  date  the  next  day  after  the  day  of  the  date  hereof.  In 
witness  whereof  the  parties  to  these  presents  their  hands  and  seals 
have  subscribed  and  set,  the  day  and  year  first  above  vrritten. 

Sealed  and  delivered*!  A  B  [l.  6.] 

in  presence  of       I  '  C  B  [L 

AB,&c.  J  DE  [L. 


2.  The  deed  of  release* 

{Which  must  ahvaya  dear  date  the  day  after  thejbrmer  lease.) 

This  indenture^  made  the  d^  of  in  the  year 

&c.  between  A  B  and  C  his  wife*  of  of  the  one  part,  and  D  Ej 

of  the  other  part,  witnesseth.  That  in  consideration  of  the  sum  of 
of  lawful  money  of  this  commonwealth,  to  the  said  A  B  and 
C  his  wife  in  hand  paid  by  the  said  D  E,  at  or  before  the  ensealing 
and  delivery  of  these  presents  (the  receipt  whei'eof  is  !:ereby  acknow- 
ledged. They,  the  said  A  B  and  C  his  wife,  have,  and  each  of  themi 
hath,  granted,  bargained  and  sold,  released  and  confirmed,  and  bythese 
presents  do,  and  each  of  them  doth«  grant,  bargain  and  sell,  release 
and  confirm*  unto  the  said  D  E,  his  heirs  and  assigns,  all  that  &c. 
(here  describe  the  land  particularly^  as  in  the  lease  next  above^  and  as  in 
Bargain  and  Sale,  which  see.)  [All  which  Aaid  premises  are  now  in  the 
actual  possession  of  the  said  D  £,  by  virtue  of  a  bargain  and  sale  to 
him  thereof  made  by  the  said  A  B  and  C  his  wife,  for  one  whole  year* 
in  consideration  of  one  dollar  to  them  in  hand  paid,  by  the  said  inden- 
ture, bearing  date  the  day  next  before  the  day  of  the  date  hereof,  and 
by  force  of  the  statute  for  transferring  uses  into  possessison]  and  the 
reversion,  &c.  {as  in  t/ie  deed  of  Bargain  and  Sate.)  To  have  and  to  hold 
^the  said  tract  or  parcel  of  land,  with  the  said  tenements,  hereditaments^ 
and  all  and  singular  other  the  premises  herein  before  mentioned  to  be 
hereby  granted  and  released,  with  their  and  every  of  their  appurte- 
nances, unto  the  said  D  E,  his  heirs  and  assigns,  for  ever,  to  and  for 
the  only  proper  use  and  behoof  of  him  the  said  D  E,  his  heirs  and 
assigns,  for  ever,  and  to  and  for  no  other  use,  intent  or  purpose  what* 
soever. 

And  the  said  A  B  and  C  his  wife,  for  themselves*  their  heirs  and 
assigns,  the  said  tract  or  parcel  of  land,  with  all  and  singular  the  pi^- 
mises  and  appurtenances  thereto  belonging*  unto  the  said  D  E,  his 
heirs  and  assigns,  against  the  claim  of  them*  the  said  A  B  and  C  his 
wife,  their  heirs  and  assigns,  and  against  the  claim  or  claims  of  all 
and  every  person  or  persons  whatsoever,  shall*  will*  and  do  warrant 
and  for  ever  defend  by  these  presents.     [And  the  said  A  B  and  C  his 
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vife,  for  tliemselves,  th«ir  heirs,  eicccutopsj  aod  adinmistratorB,  6oy 

and  euch  ot  them  doth,  covenivBt*  promise  aiwi  grarU)  to  and  wkb  tbo 
said  P  li,  liis  h*>irs^)d  assa-ns,  in  ixiiipuer  and  fonn  folfewing,  that 
is  to  sajj ;  that  notvKithslandiog  any  act,  matter,  or  thing  whatsoever} 
by  the  said  A  H  and  C  his  wife»  or  either  of  them^  or  any  ance^lOTy 
lhrou|;h  or  from  whom  they  or  either  of  them  claiiii,  or  hy  any  penoit 
^r  persons  claiming  or  to  claim  from,  by  or  under  them^  or  acby  of 
them,  dpnci  committed,  or  wittingly  or  willingly  suffered  to  the  con- 
trary, they*  the  said  A  B  and  C  hi3  wife,  now  are  and  staud  lawftUiyt 
rightfully,  and  absolutely,  seized  in  their  demesne  asof  fe^  of  and  io 
the  said  tract  or  parcel  of  land,  of  a  good,  sure,  lawful,  absplute,  and 
indefeasible  estate  of  inheritance^  in  fee  simple  to  them,  and  their  beirsi 
without  any  reversion,  remain<ier,  trust,  liniitationi  power  of  revoca- 
tion, use  or  uses,  or  any  other  matter,  restraint  or  thinji^  whatsoever, 
to  aiter,  change,  charge,  revoke,  make  void,    lessen,  ipcumber,  or 
determine  the  same :  And  that  notwithstanding  any  such  act,  matter 
or  thing,  as  aibresald,  they,^  the  said  A  B  and  C  his  wife,  now,  and  at 
the  time  of  ensealing  and  delivery  of  these  presents,  have  in  them* 
selves  good  right,  full  i>ower  and  absolute  authority,  to  gnmt  asd  cen* 
Tey  the  said  tract  or  parcel  of  land,  with  its  apptjrtenaocesy  unto  the 
said  D  E,  lus  heirs  and  assigns,  for  ever,  14)  maoner  aforesaid.     And 
also,  that  it  shall  and  may  be  lawiul  to  and  for  the  said  D  V^  his  heir» 
and  assigns  from  time  to  time,  and  at  tUl  limes  hereafter)  peaceably 
and  quietly  to  enter  into,  have,  hold,  occupy,  possess  and  enjoy,  tlie 
said  tract  or  parcel  of  land,  and  to  take  the  rents,  issues  and  profit 
thereof,  from  f^nd  after  the  day  of  the  date  of  these  presents,  to  and 
for  his  own  use  and  benefit,  without  the  lawful  let,  suit,  trouble,  de- 
nial, eviction,  or  interruption,  of  or  by  the  said  A  B  and  C  his  wiCe, 
their  heirs  or  assigns,  or  of  or  by  any  other  person  or  persons  what- 
aover,  ^lawfully  claiming  or  to  claim  estate,   right,   title,  trust,  oi- 
interest  of,  in,  to  or  out  of  the  said  tract  or  parcel  of  land,  or  uny  part 
thereof,  from,  by  or  under,  or  in  trust  for  him,  them,  or  any  of  then^ 
or  of  any  ©f  the  ancestors  of  the  said  A  B  and  C  his  wife,  from  or 
under  whom  they  claim ;   and  that  free  and  clear,  and  freely  and. 
clearly  acquitted,  exonerated  and  discharged,  or  otherwise  by  the  naid 
A  B  and  C  his  wife,  their  heirs,  executors,  or  adininistrators,  well 
and  bufiiciently  saved,  defended,  kept  harmless,  and  indemnified,  of, 
from  and  against  all  manner  of  former  and  otl>6r  gifts,  grants,  bar- 
gains, sales,  leases,  mortgages,  jointures,  dowers,  titles  of  dowei^ 
uses,  trusts,  wills,   recognizances,  jtidgments,  extents,  executions, 
annuities,  rents,  arrears  of  rent,  and  of  and  from  and  against  all  and 
singular  other  estates,  titles,   troubles,   charges  and  imcumbraoces 
whatsoever,  had,  made,  done,  committed,  occasioned  or  suffered,  by 
the  said  A  B  and  C  his  wife,  or  by  any  other  person  or  persons^  law- 
fully claiming,  from,  by  or  imder,  or  in  trust  from  them,  or  either  of 
them,  or  their  or  eitl^er  of  their  act,  means,  assetu,  consent,  privity 
or  procurement.     And  moreover,  that  the  said  A  B  and  C  his  wifci 
and  their  heirs,  shall  and  will,  from  time  to  time*  and  at  all  times  here- 
after, during  the  space  of  next  ensuing  the  date  hereof,  upon 
every  reasonable  request,  and  at  the  proper  costs  and  charges  of  the 
said  D  Ky  his  heira  and  assigns,  make,  do  and  execute,  or  cause  to  be 
made,  done  and  executed,  all  and  every  such  other  lawful  and  i 
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ble  acU,  conveyances  and  assurances  in  the  law^  lor  the  further,  bet- 
ter,  more  perfect,  and  absolute  granting,  conveying,  and  assuring  of 
the  said  tract  or  (mrcel  of  land,  with  its  appurtenances,  unto  the  said 
D  £,  hia  heirs  and  assigns,  for  ever,  as  by  the  said  D  £,  his  heirs  or 
aasigns,  or  by  his^r  their  counsel  learned  in  the  law,  shall  be  reason- 
ably advised,  or  devised,  or  required :  So  as  such  further  assurances 
contain  in  them  no  further  or  other  warranty,  or  covenants,  than 
against  the  person  or  f>ersons,  his  or  their  htirs,  who  shall  make  or 
do  the  same,  and  so  as  the  party,  who  shall  be  requested  to  make  such 
further  assurances,  be  not  compelkd  or  compellable,  for  making  or  do- 
ing  thereof)  to  travel  above  miles  from  his  or  their  respective 

dwellings  or  places  of  abode.]     In  witness  Sec. 

NoTifi.  That  part  of  the  foregoing  precedent  included  thus  [  ]  has 
become  the  modem  practice  in  England,  instead  of  the  clause  of  war- 
ranty. It  is,  however,  seldom  used  in  this  country.  See  2  Black. 
Com.  304. 

The  above  form  may  be  applied  to  a  conveyance  by  release  aiane. 
Wh^)  it  is  thus  used,  the  second  part  only  must  be  attended  to,  and 
the  recitals  must  bring  the  case  within  the  descnption  of  some  one  of 
those,  to  which  such  a  conveyance  is  proper ;  and  must  also  omit 
whatever  relates  to  the  deed  of  bargain  and  sale  for  a  year.  See  tk^ae 
cases  in  which  a  release  is  the  firo/ier  conveyance^  in  Black,  Com,  2  vol. 
pt.  ^24,  and  Co,  JLttt.  under  **  Releases," 


TRUST.     DEED  OF 

Deed  of  trust  to  secure  the  payment  of  debts. 

THIS  indenture^  made  this  day  of  in  the  year  oC 

our  Lord  between  A  D  {the  debtor)  of  the  first  part,  B  T,  and  C 

T,  &c  (the  trtuftees)  of  the  second  part,  and  E  C  (the  creditor)  of  the 
third  part :  Wlicreas  the  said  A  D  is  justly  indebted  to  the  said  E  C  in 
the  sum  of  to  be  pud  on  the  day  of  in  the 

year  (or,  if  different  payments^  mention  them)  as  by  a  bond 

(or  bondsj  or  other  security)  bearing  date  on  the  day  of 

in  the  year  more  fi^ly  appears ;  which  debt  (^th  the  legal  in- 

terest thereon  accruingj  if  iMerest  is  to  be  paid)  the  said  AD  is  willing 
and  desirous  to  secure :  J^ow  this  indenture  witnesseth^  that  for  and  in 
consideration  of  the  premises,  and  also  fpr  the  further  consideration  of 
one  dollar,  of  lawful  money  of  Virginia,  to  the  said  A  D  (jke  debtor)  in 
hand  paid  by  the  said  B  T  and  C  T,  &c«  (the  trustees)  at  and  before 
the  sealing  and  delivery  of  these  presents,  the  receipt  whereof  is 
hereby  acknowledged,  he,  the  said  A  D,  hath  given,  granted,  bargain- 
ed, sold,  aliened,  enfeoffed,  released,  and  confirmed,  and  by  these  pre- 
sents doth  give,  grant,  bargahi,sel^ alien,  enfeoff,  release,  and  confirm, 
K»  the  saidB  T  andC  T,  fcc.  their  heirs  tod  assigns,  forever,  all  that 
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tract  orparcel  of  landi  lyinj^and  beinv  in  the  county  of        in  the  state  of 
containing        acres,  be  the  same  more  or  less,  and  bounded  as  fol^ 
lows,  to  wit.  Beginning  at  &c.  (here  describe  the  land particuiarly)  also  the 
following  slaves,  and  other  personal  property,  to  wit,  {Jiere  specify  the 
dccvea  by  name^  ^c,  and  the  other  fierawial property  fiardcularbf)ynxh  all 
arid  singular  the  appurtenances  to  the  said  tract  or  parcel  of  land  belong* 
ing,  or  in  any  wise  appertaining,  and  the  future  increase  of  the femabivf 
the  said  doves*  ahd  all  the  estate,  ri>^ht«  title,  and  interest  of  the  said  A 
D,  in  and  to  the  said  granted  or  intended  to  be  hereby  granted  tnict  or 
parcel  of  land,  and  premises  :     To  have  and  to  hold  the  said  hereby 
granted  or  intended  to  be  hereby  granted  tract  or  parcel  of  land  and 
premises,  with  its  appurtenances,  together  with  the  aforesaid  slaves f 
and  tfie  future  increase  of  the  females  thereof^  and  all  the  other  personai 
property  hereby  conveyed^  unto  the  said  B  T  and  C  T,  8cc.  their  herrSy 
executors^  administrators^  and  assigns,  for  ever,  to  the  only  proper  use 
and  behoof  of  the  said  B  T  and  C  T,  &c.  their  heirs«  executors^  adm-' 
nistratorsj  and  assigns,  for  ever;    ^ndthe  sud  A  D,  for  himself,  his 
heirs,  executors,  and  administrators,  doth  hereby  covenant,  promise, 
and  agree,  to  and  with  the  said  B  T  and  C  T,  &c.  their  heirs,  errca* 
tora^  administrators^  and  assigns,  for  ever,  in  manner  and  ibrm  follow- 
ing, that  is  to  say,  that  the  said  A  D,  his  heirs,  executors^  and  acbmntS" 
tratorsy  the  aforesaid  tract  or  parcel  of  land  and  premises,  with  their 
appurtenances,  together  ninth  the  afbresaid  slaves^  and  the  Jidure  in* 
crease  of  the  females  thereof  ^  and  all  the  other  personal  property  hereby 
convey edy  unto  the  said  B  T  and  C  T,  Sec.  their  heirs,  executorsy  admi^ 
nistratorsj  and  assigns,  against  all  persons  whatever,  shall  and  will 
warrant  and  for  ever  defend,  by  these  presents ;  upon  trust  nevertAe^ 
(essy  that  the  said  B  T  and  C  T,  &c.  their  heirs,  erecutorsy  and  :^mi' 
Ttistratorsy  shall  permit  the  said  A  D  to  remain  in  quiet  and  peaceable 
possession  of  the  said  tract  or  parcel  of  land  and  premises,  with  its 
appurtenances,  together  with  tlte  aforesaid  slaves^  and  other  personal 
property  hereby  conveycdy  and  take  the  profits  thereof  to  his  own  use^ 
until  default  be  made  in  the  payment  of  the  said  sum  of  ehher 

in  the  whole,  or  in  pait ;  und  then  upon  this  further  trust,  that  they, 
or  any  two,  or  either  of  them,  or  the  survivor  of  them,  or  the  heirs, 
executorsy  administratorsy  or  assigns  of  such  survivor,  shall  and  will,  so 
soon  after  the  happening  of  such  default  of  pa^^mcm  as  they,  or  any<, 
or  either  of  them,  or  the  survivor  of  them,  or  the  heirs,  extcutnrs.  tut- 
ndnistrators^  or  assigns  of  such  survivor,  may  think  proper,  or  the 
said  \L  C,  his  executors,  administrators,  or  assigns,  shall  request,  sell 
the  said  tract  of  land  and  premises,  with  the  appurtenances,  tinker 
with  the  afbrtsaid  slaves^  and  the  increase  of  Me  females  thercofy  and  aH 
the  other  fiersonal  /iroperty  hereby  conveyedfmr  such  part  of  the  hereby 
granted  premises,  as  tise  trustee  or  ti  ustecs,  or  their  representatives, 
hereby  authorised  to  act,  shall  think  sufficient  for  tlie  purpose,  and 
shall  think  proper  to  seU  to the'highest  bidder  for  ready, money,  at 
public  auction,  after  having  (iKed  the  time  and  place  of  sale,  at  their 
own  discretion,  ainl  {^iven  days  notice  thereof,  in  one  or  more  of 

the  newspapers  printed  in  bnd  also  notified  the  same,  by  adver- 

tisement, to  be  set  up  at  the  door  of  the  court-house  of  conn- 

ty,  on  some  court  day  previous  to  the  day  of  sale :  jfnd  out  of  tho  mo- 
nies arising  from  such  sale  shall,  after  satisfying  the  charges  thereof- 
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and  all  other  expences  attending:  the  premises,  pay  to  the  said  F:  €>  bis 
executors,  administrators,  or  assigns,  the  said  scm  of  with  the 

interest  which  mayr  thereon  iawiully  have  accrued ;  and  the  balance^  if  • 
any,  shall  pay  to  the  said  A  Dy  his  heirs,  executors,  administrators,  or 
Bssi}^ns :  Btii  if  the  whole  of  the  said  sum  of  shall  be  fully 

paid  off  and  discharged  to  the  said  E  C,  his  executors,  administrators} 
or  assigns,  on  or  before  the  day  of  in  the  year 

"When  the  same  is  payable,  so  that  no  default  of  payment  of  the  said 
sum  of  be  made,  then  this  indenture  to  be  void,. or  else  to  re« 

main  in  full  force  and  virtue.     In  witness  whereof,  the  said  parties  to 
these  presents  have  hereunto  set  their  hands  and  affixed  their  seals, 
the  day  and  year  first  above  written. 
Sealed  and  delivered^  ] 
m  presence  of 
(There  must  be  three  vntnessesy  at  least!) 

ICT*  If  the  deed  of  trust  embrace  lands  only,  then  whatever  relates 
to  slaves  and  persona]  estate  must  be  omitted  ;  also  the  words  printed 
in  iialics;  and  if  there  be  slaves^  but  no  fetnaU^y  then  whatever  relates 
to  the  future  increase  must  of  course  be  omitted. 

IC7*  The  above  form  is  drawn  to  suit  the  case  of  two  or  more  tnis- 
jtees,  which  is  most  usual,  but  it  may  easily  be  varied,  so  as  to  be  appli- 
cable to  cases  whei  e  there  is  but  one.  If  there  be  slaves  only,  or  per- 
sonal estate  only,  then  such  partS  of  the  above  form  may  be  selected, 
as  applies  to  the  species  of  property  conveyed. 


I 


WILLS. 

^  will  of  real  and  personal  estate. 

Ij  A  B)  of  do  hereby  make  my  last  will  and  tcstament^iih 

manner  and  form  following,  that  is  to  say :  ,%  ".' 

1st.  I  desire  that  all  the  perishable  part  of  my  estate  be  immediate- 
ly sold  after  my  decease,  and  out  of  the  monies  arising  therefrom,  all 
my  just  debts  and  funeral  expences  be  ^d.  Should  the  perishable 
part  of  my  property  prove  insufficient  for  the  above  purposes,  then  I 
desire  that  my  executors,  *  hereafter  named,  may  sell  my  houses  and 
tots  lying  on     /  street,  in  the  town  of  and  out  of  the  mo- 

nies arising  therefrom  pay  and  satisfy  such  of  my  just  debts,  as  shall 
remain  unpaid  out  of  the  sales  of  the  perishable  part  of  my  estate. 

2dly.  /^er  the  payment  of  my  debts  and  funeral  expences,  1  give 
to  my  ^ife  C  B  one  third  part  of  my  estate,  both  real  and  personal, 
for  and  during  the  term  of  her  natural  Hfe,  and  after  her  decease,  I 

*  See  Co.  Litt.  113,  a.  as  to  the  operation  of  law  on  a  devise  to  executors  to 
selU  and  a  direction  that  executors  shall  sell.  See  also,  in  the  same  fotio.  Note 
(2)  a  very  valuable  note  by  Mr.  Hargrave  on  that  distinction. 
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give  the  same  to  my  children  herein  after  mentioned,  equally  to  be  &- 
vided  among  them  ;  and  to  be  enjoyed  by  them  for  ever. 

3dly.  1  girve  to  my  son  D  B  all  my  lands  in  to  him  and  his 

heirs  for  ever. 

4thly.  I  give  to  my  son  £  B  all  my  •  estate  in  the  county  of  \ 

5thly.  I  give  to  my  daughter  F  B,  her  executors  and  administra- 
tors, ten  thousand  dollars,  being  part  of  my  «tr  per  cent,  stocky  now 
standing  in  my  name  in  the  books  of  commissioner  of  loans 

for  the  state  of  Virginia. 

6thly.  I  give  to  my  daughter  G  B  all  the  reddue  of  my  six  per 
cent  stock,  also  all  other  my  funded  debt  of  the  United  States,  stand- 
ing in  my  name  on  the  books  of  commissioner  of  loans  for 
the  state  of  Virginia. . 

7thly.  All  the  rest  <^  my  estate,  both  real  and  personal,  of  what  na- 
ture or  kind  soever  it  may  be,  not  herein  before  particularly  disposed 
of.»  I  desire  may  be  equally  divided  among  my  several  children  herein 
before  named,  which  1  give  to  them,  their  heirs,  executorsi  adminis- 
trators, and  assigns,  for  ever. 

^ndy  lastly y  I  do  hereby  constitute  and  appoint  my  friends  H  B  and 
J  B  executors  of  this  my  last  will  and  testament,  hereby  revoking  all 
other  or  former  wills  or  testaments  by  me  heretofore  made. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  affixed  my 
seal,  this  day  of  in  the  year  tic. 

AB.lSea/,! 

Signed^  sealed^  fiubHshed^  and  declared^  as 
and  for  the  last  will  and  testament  of 
tiie  above  natned  Ji  -S,  in  presence  ofus^ 

To  be  attested  by  tvjo  or  more  credible  witnesses,  in  the  testator's 
presence,  and  by  his  directions,  by  Virginia  Lawsj  (ch.  92,  sect  I)  p. 
160,  of  \  Rev,  Code, 

As  our  act  of  assembly  differs  in  nothing  from  the  statute  of  29 
Oar.  2,  ch.  3,  sect.  5,  except  in  the  number  of  witnesses  necessary  to 

,•  See  as  to  what  passes  by  the  words  ««  ettate'*  or  **  estates^"  3  Med.  Rep. 
(5!h  etl.  bv  Mr.  Lear h)  45,  and  the  cases  there  cited,  also  3  Com^  Dt^.  432.  426. 
As  to  Uie  word  ••  cstatttt**  see  2  Term  Rep.  656.  "  AU  my  estate**  passes  eve- 
ry (hing  a  man  has,  Diet,  per  Ld.  Manafield^  in  the  case  of  ffogJtn  and  yacksom, 
C*rojp.  306.  See  also  2  Burr.  880.  See  where  a  fee  passes  \vithout  using  the 
word  estate.  1  WUU-  133.  1  J^^ave  introduced  ihc  above  clause  merely  to  shev 
what  cons' ructions  have  been  put  r>n  similar  devises ;  not  that  I  think  it  wouM 
be  safip  to  copy  it  as  a  precedent :  it  being*  a  fixed  principle,  thai  an  heir  at  lav 
shuU  not  be  disinherited  by  the  clearest  intention  appearing  on  the  fiat  of  ttie 
wilt,  untess  the  estate  is  completely  disposed  of  to  somebody  else.  See  as  to 
(his  p«>int,  CoKop.  657,  Denn  exdem.  Gaskin  v.  Gaskin. 

t  Since  the  act  of  1785,  which  took  effect  the  1st  day  of  January,  1787  («cf  1 
^e%},  Cotie,  ch.  90,  sect.  12,  p.  159)  an  estate  of  inheritance  will  paM  without  liie 
use  of  siich  words  of  [)er[jetitity,  as  were  thentofore  deemed  necessary.  And  in- 
deed,  in  eases  arising  undefr  wills  made  before  the  passing  of  that  act,  much 
greater  liberality  hns  been  aHbwed  than  formerly,  in  const  nring  derisrs  tn  carrr 
a  fee,  in  order  to  effectuate  the  intention  of  the  testator.  See  1  Wash.  96,  JT^- 
non  V.  Mc  Roberts.'  and  the  cases  of  Wyatt  v.  Sadler^  and  others,  ami  ^hhnson  w. 
Johnson,  and  othefs,  decided  at  tlie  April  tcn»,  1810,  sad  wiRprobsblr  be  it- 
porlcdin5iKr».&  jfcfMw/:  * 
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4itte8t  a  will  (that  statute  requiring  three)  the  following  determinations 
founded  on  tliat  act  will  not  be  improper  in  this  pl^^. 

If  tbe  will  be  attested  by  an  insufficient  number  of  witnesses,  and 
afterwards  a  codicil  is  made,  which  is  also  attested  by  an  insufficient 
fiumberi  but  tbe  two  together  would  make  the  number  required  by 
this  statute,  yet  it  is  not  a  sufficient  attestation  within  the  law.  But  if 
a  man  publish  his  will  in  the  presence  of  an  insufficient  number  of 
witnesses,  and  a  month  after  lie  send  for  others,  making  in  U^e  whole 
the  number  required  by  law,  it  will  be  good.     Carth,  35,  2,  ^itk.  106. 

It  is  not  necessary  that  the  testator  should  sign  tl>e  will  in  the  pre- 
nence  of  the  witnesses,  it  is  sufficient  if  he  acknoHoUdge  the  signature 
to  them,  though  at  different  times ;  the  statute  requires  attesting  in  the 
testator's  presence,  to  prevent  obtruding  another  will  in  the  pUce  of 
the  true  one.  But  it  is  enough  that  the  testator  mght  see,  it  is  not  ne* 
xessary  that  he  should  actually  see  them  sign ;  therefore,  where  the 
testator  had  desired  the  witnesses  to  go  into  another  room  seven  yards 
distance  to  attest  the  will,  in  which  there  was  a  window  broken, 
through  which  the  testator  might  see  them,  it  was  held  good ;  so  if 
the  testator,  being  sick,  should  be  in  bed,  and  the  cuttains  drawn.  3 
JP,  Williama^  254.     2  Vez.4.5^.     i:alk,  688. 

So  where  the  testatrix  went  to  her  attorney'^  office  to  execute  her. 
will,  but  being  asthmatical,  and  the  office  very  hot,  retired  to  her  car« 
riage  to  execute  it,  the  witnesses  attending  her;  after  having  seen  the 
execution,  they  retired  into  the  office  to  attest  it,  and  the  carriage 
was  put  back  to  the  window  of  the  office,  through  which  it  was  sworn 
by  a  person  in  the  carriage*  that  the  testatrix  might  see  what  passed. 
Immediately  after  the  execution,  the  witnesses  took  the  will  to  her, 
which  she  folded  up  and  put  in  her  pocket,  the  will  was  held  to  be  well 
attested.     1  Brown's  C7ia,  Ca  99.  C<i»8on  v.  Dyde, 

But  if  the  witnesses  subscribe  their  names  to  the  will  in  a  room  ad- 
joining to  that  wheru  the  testator  is,  but  out  of  his  sight,  it  is  not  a 
good  attestation.     Gilb.  Drv.  93. 

if  the  testator  is  in  a  state  of  insensibility  when  his  will  is  attested) 
the  will  is  not  duly  attested  according  to  tbe  meaning  of  the  statate, 
although  he  is  corporally  present.     Doug.  229. 

It  is  not  necessary  that  the  witnesses  should  attest  in  the  presence 
of  each  other,  or  that  the  testator  should  declare  the  instrument  he 
executed  to  be  his  will,  or  that  the  witnesses  should  attest  every  page, 
folio,  or  sheet,  or  that  they  should  know  the  contents ;  or  that  each  fo* 
lio,  page,  or  sheet,  should  be  particularly  shewn  to  them,  and  if  the 
testator  never  executed  the  first  sheet,  if  it  was  in  the  room  at  the 
time  of  the  execution  of  the  second,  it  is  sufficient.     3  Burr,  1775. 

Signing  need  not  be  by  writing  the  name  at  the  bottom,  it  is  enough 
if  the  will  be  of  the  testator's  hand-writing,  and  begin  with  I,  J.  B,  &c. 
3  Lev.  1. 

With  respect  to  the  revocation  of  a  will,  the  following  determina- 
tions have  been  made. 

A  will  revoked  by  a  subsequent  will,  but  not  cancelled,  is  re-esta- 
blished by  cancelling  the  subsequent  will.     4  Burr.  2 1 4.  Doug.  4 1 . 

Where  there  are  duplicates  of  a  will,  one  in  the  testator's  custody^ 
i\ke  other  not ;  the  cancelling  the  one  in  his  custody  is  an  effectual 
cancelling  pf  both.     Cowfi,  49m  Dong,  41, 
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If  the  testator  slightly  teiirs  his  will,  »nd  throws  it  on  the  fire,  wilh 
a  deliberate  inlention  to  consume  it,  and  it  fieills  off  and  is  presenred, 
without  the  testator's  knowledge  or  consent,  it  is  revoked.  2  Black. 
JR^/i.  1043.  Any;  implied  revocation  of  a  will  may  be  rebutted  by  pa- 
rol evidence.     Doug  38. 

Marriage  and  the  bieth  of  a  child  amount  to  a  revocation  of  a  man's 
will,  if  it  is  of  all  his  lands ;  and  a  woman's  marriage  is  alone  a  revo- 
cation of,  her  will      4  Burr.  217.     Doug  38.     2  Term  Re/i.  684. 

Any  alteration  or  new  modelling  of  the  estates  devised,  is  a  revoca- 
tion.    S  jitk.  803. 

As  it  is  usual  to  begin  the  preamble  or  introductory  part  of  a  will 
with  moi  e  solemnity  than  is  observed  in  the  foregoing  precedent ;  for 
the  gratification  of  those  who  wish  to  indulge  themselves  in  this  kind 
of  devotion,  I  have  added  the  followmg  : 

In  the  name  of  God,  Amen.    I,  J  S,  of  the  county  of  be- 

ing sick  and  weak  in  body^  but  of  sound  mind  and  disposing  memory 
(for  which  I  thank  God)  and  calling  to  mind  the  uncertainty  of  hu- 
man life,  and  being  desirous  to  dispose  of  all  such  worldly  estate  *  as 
it  hath  pleased  God  to  bless  me  with— 1  give  and  bequeath  the  same 
in  manner  following,  that  is  lo  say,  I  give  &c.  Bcm^  1  give  &c.  (^erc 
insert  the  several  legacies  agreeable  to  the  inteniianqf  t/ie  testator.) 

Before  I  dismiss  a  subject  so  generally  us^fid  to  the  community,  as 
the  doctrine  of  devises,  particularly  of  lands  ;  I  think  it  necessary  to 
caution  the  public  against  a  practice  wb(ch  too  frequently  prevails,  of 
intrusting  the  disposition  of  their  property,  by  will,  to  persons  wholly 
unacquainted  with  the  \t^2\  operatimi  of  the  words  made  use  of  in 
such  disposition.  For  although  the  courts  will  resort  to  every  mode  of 
con'stViiction  to  carry  into  effect  the  intentions  of  the  testator,  as  ap- 
pears by  the  cases  before  referred  to  under  this  title,  and  many  others 
which  might  be  enumerated ;  yet,  if  it  cannot  be  collected  from  the 
whole  of  the  will  taken  together,  or  from  some  expressions  made  use 
of  in  it,  that  the  estate  is  completely  disposed  of  to  some  other  person* 
the  heir  at  law  will  inherit,  notwithstaiiding  the  testator  evidently 
meant  to  exclude  him  by  giving  some  small  pecuniary  legacy.  A  re- 
markable instance  of  this  kind  we  have  in  the  case  of  Derm  ex  dem. 
iSasktn  V.  Gaskin^  reported  in  Covffier^  p.  657  ;  where  the  testator  de- 
vises thus :  ^  As  to  tUl  such  world/y  estate  as  6o(/  has  endued  me  vritkf  I 
give  and  bequeath  as  follows :  I  give  and  devise  All  that  my  freehold 
messuage  and  tenement  lying  in  Cr,  together  with  all  houses,  &c.  and  ap- 
purtenances whatsoever  belonging  to  the  same,  to  M  R,  G  R,  and  T 
R,  equally.  And  among  other  pecuniary  legacies,  he  bequeaths  ten 
ahillihgs  to  his  heir  at  law."  Here,  though  it  is  apparent  the  testator 
intended  to  disinherit  his  heir  at  law  (having  no  other  land  except  that 
devised,  and  giving  but  ten  shillings)  yet,  as  no  limitation  of  the  estate 
to  the  devisees  of  M  R,  G  R,  and  T  R,  was  either  added  to  thedevisc» 
or  could  be  collected  from  the  will,  it  was  held  they  took  an  estate  ibr 
Ufe  only,  and  the  heir  at  law  recovered. 

*  See  as  to  the  use  which  is  made  of  the  introductory  word*  of  a  will  in  ex- 
plaining the  intention  of  the  testator,  in  Covp.  299,  Hagan^  ^c.  v,  yacJUon,  and 
fhe  cases  there  cjicd  Cov)p  352,  L(roe*crta  ex  dtin.  Midge  v.  Slight,  ^  ax. 
ponp.  657,  nenn.ex  dem,  Gatkin  v.  GatJkin. 
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In  the  first  precedent  under  this  tiile  I  hdve  endeavoured)  by  intro- 
ducing various  modes  df  expression*  to  shew  bow  far  the  law  has  dis* 
pensed  with  technical  words  in  favour  of  the  intention  of  the  testator. 
But  I  would  by  no  means  recommend  a  reliance  on  the  indulgence  of 
a  court*  whose  decisions  may  vary  (even  after  extendinsc  the  utmost 
latitude  allowed  by  the  law  in  favour  of  the  devise)  materially  from  the 
real  intention  of  the  testator.  It  should,  therefore^  always  be  a  fixed 
rule  to  ascertain  by  some  mode  of  expression  the  qiumtity  and  qua&ty 
.of  the  estate  devised.  Technical  words,  it  is  true*  are  not  necessary 
in  a  will ;  but  where  they  are  not  used^  some  words  of  limitation  must 
be  added)  otherwise  the  law  presumes  the  testator  meant  to  convey  an 
estate  for  Ufe  only,  and  the  heir  at  law  will  inherit. 

|C7»  See  the  case  in  Cowfier  657,    Also  Cowft,  238. 

t:?*  But  see  now  the  cases  of  Kennon  v.  Mc  Roberts,  1  fVaih,  96, 
Wyatt  V.  Sadler  and  others,  and  Johnson  v,  Johnson  and  others,  decid- 
ed at  the  April  term  of  1810,  of  the  supreme  court  of  appeals,  of  Vir- 
ginia, and  will  probably  be  reported  in  the  5th  voL  of  Hen.  isf  Mimf. 
Mefiorta.  See  also  the  case  of  Lambert's  lessee  v,  Payne,  in  the  su- 
preme court  of  the  United  States,  reported  in  3  Cranck^  where  the 
former  decisions  are  considerably  shaken,  and  a  fee  held  to  pass,  un^ 
^er  a  devise  whiqb  formerly  would  not  have  carried  a  fee. 
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APPENDIX,  NO.  II. 

TO  THE 

NEW  riEGINIA  JUSTICE,  &c. 

COKtAtNINO 

THE  DUTIES  OF  A  JUSTICE  OF  THE  FEACE^ 

ARI6IKO  t?1YDBR  TBB 
LAWS  OF  THE  UNITED  STATES. 


THE  jurisdiction  of  a  justice  of  the  peace,  in  offences  committed 
against  the  United  States,  is  authorised  by  an  act  of  September  twenty- 
fourth,  1789  {Lavca  U.  S.  toI  i.  p.  72,  sect.  33  )  vrhich  enacts,  •*  That 
for  any  crime  or  offence  against  the  United  States,  the  offender  may, 
by  any  justice  or  judge  of  the  United  States,  or  by  any  justice  of  the 
peace,  or  other  magistrate  of  any  of  the  United  States,  where  he  may 
be  found,  agreeably  to  the  usual  mode  of  process  against  offenders  in 
such  state,  and  at  the  expence  of  the  United  States,  be  arrested,  and 
imprisoned  or  bailed,  as  the  case  may  be,  for  trial  before  such  court 
of  tlie  United  States,  as  by  this  act  has  cognizance  of  the  offence :  and 
copies  of  the  process  shall  be  returned  as  speedily  as  may  be  into  the 
clerk's  office  of  such  court,  together  with  the  recognizances  of  the  vrit- 
nesses  for  their  appearance  to  testify  in  the  case ;  which  recognizances 
the  magistrate,  before  whom  the  examination  shall  be,  may  require, 
on  pain  of  imprisonment     And  if  such  commitment  of  the  offender, 
or  the  witnesses,  shall  be  in  a  district  other  than  that  in  which  the  of- 
fence is  to  be  tried,  it  shall  be  the  duty  of  the  |udge  of  that  district 
where  the  delinquent  is  imprisoned,  seasonably  to  issue,  and  of  the 
marshal  of  the  same  district  to  execute,  a  warrant  for  the  removal  of 
the  offender,  and  the  witnesses,  or  either  of  thenk.  as  the  case  may 
be,  to  the  district  in  which  the  trial  is  to  be  had.     And  upon  all  arrests 
in  criminal  cases  bail  shall  be  admitted,  except  where  the  punishment 
may  be  death,  in  which  cases  it  shall  not  be  admitted  but  by  the  su- 
preme or  a  circuit  court,  or  by  a  justice  of  tlic  supreme  court,  or  a 
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fudge  of  a  district  court,  who  shall  exercise  their  discretioD  therein, 
togahling  the  nature  and  circumstances  of  the  offence,  and  of  the 
evidence,  and  the  usages  of  law.  And  if  a  person  committed  by  a 
justice  of  the  supreme  or  a  judge  of  a  district  court,  for  an  offence  not 
punishable  with  death,  shall  afterwards  procure  bail,  and  there  be  no 
judge  of  the  United  States  in  the  district  to  take  the  same,  it  may  bo 
taken  by  any  judge  of  the  supreme  or  supeiior  court  of  law  of  such 
sUte." 

By  the  ninth  section  of  the  above  recited  law,  the  district  courts  of 
the  United  Stdtes  have,  "  exclusively  of  the  courts  of  the  several 
states,  cognizance  of  all  crimes  and  offences  that  shall  be  cognizable 
under  the  authority  of  the  United  States,  committed  within  their  re- 
spective districts,  or  upon  the  high  seas ;  where  no  other  punishment 
than  whipping,  not  exceeding:  thirty  stripes,  a  6ne  not  exceeding  one 
hundred  dollars,  or  a  term  of  imprisonment  not  exceeding  six  months 
is  to  be  inflicted.** 

By  the  eleventh  section,  the  circuit  courts  of  tlie  United  States  have 
*  exclusive  cognizance  of  all  crimes  and  offences,  cognizable  under 
the  authority  of  the  United  States  (except  where  it  is  otherwise  direct- 
ed by  the  said  act,  or  theJaws  of  the  United  States  otherwise  provide) 
and  concurrent  jurisdiction  with  ihe  district  courts  of  the  crimes  and 
offences  cognizable  therein.*' 

AccxssABXEs.    See  Piracy. 


AMBASSADORS. 

BY  the  act  of  April  thirtieth,  1790  {Laws  U.  S,  vol.  i.  p.  1  lo,  sect. 
25.)  *^  If  any  wiit  or  process  shall  at  any  time  hereafter  be  sued  forth 
or  prosecuted  by  any  person  or  persons,  in  any  of  the  courts  of  the 
United  States,  or  in  any  of  the  courts  of  a  particular  state,  or  by  any 
judge  or  justice  therein  respjectively,  whereby  the  person  of  any  am- 
bassador or  other  public  minister  of  any  foreign  prince  or  state,  autho- 
rised and  received  as  such  by  the  president  of  the  United  States,  or 
any  domestic  or  domestic  servant  of  any  such  ambassador  or  other 
public  minister,  may  be  arrested  or  imprisoned,  or  his  or  their  goods 
or  chattels  be  distrained,  seized  or  attached,  such  writ  or  process  shall 
he  deemed  and  adjudged  to  be  utterly  null  and  void,  to  all  intents,  con- 
structions and  |)urposes  whatsoever." 

Sect  36.  «  In  case  any  person  or  persons  shall  sue  forth  or  prose- 
cute any  such  writ  or  process,  such  person  or  persons,  and  all  attor- 
nies  or  solicitors  prosecuting  or  soliciting  in  such  case,  and  all  officers 
executing  any  such  writ  or  pixKess,  being  thereof  convicted,  shall  be 
deemed  violators  of  the  laws  of  nations,  and  disturbers  of  the  public 
repose,  and  imprisoned,  not  exceeding  three  yearsy  and  fined  at  the 
discretion  of  the  court :  Provided^  that  no  citizen  or  inhabiuint  of  tlie 
United  States,  wlio  shall  have  contracted  debts  prior  to  his  entc 
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into  the  service  of  any  ambassador  or  other  public  minister,  wluch 
debts  shall  be  still  due  and  unpaid*  shall  have^  titkei  or  receive  any 
benefit  of  this  act ;  nor  shall  any  person  be  proceeded  against,  by  vir* 
tue  of  this  act,  for  having  arrested  or  sued  any  other  domestic  servant 
of  any  ambassador,  unless  the  name  of  such  servant  be  first  registered 
in  the  ofiice  of  secretary  of  state»  and  by  such  secretary  transmitted 
to  the  marshal  of  the  district  in  vrhich  congress  shall  reside,  viho 
<  shall,  upon  receipt  thereof,  affix  the  same  in  some  public  place  in 
his  office,  whereto  all  persons  may  resort)  and  take  copies,  without  fee 
or  rewai'd." 

Sect.  27,  -<  If  any  person  shall  violate  any  safe  conduct  or  pass- 
port duly  obtained  and  issued  under  the  authority  of  the  United  Slates, 
or  shall  assault,  strike,  wound,  imprison,  or  in  any  other  manner  in- 
fract  the  law  of  nations,  by  offering  violence  to  the  person  of  an  am^^ 
bassador  or  other  public  minister,  such  person,  so  offending,  on  con-  i 

viction,  shall  be  imprisoned  not  exceeding  three  years,  and  fined  at  the  | 

discretion  of  the  court." 


BAIL. 

|C7*  FOR  admitting  to  bail,  in  a  criminal  ofibnce,  see  the  first  psf^ 
of  this  Jfi/ienduv. 

^  In  all  cases  in  which  suits  or  prosecutions  shall  be  commenced  for 
the  recovery  of  pecuniary  penalties,  prescribed  by  the  laws  of  the 
United  States,  the  person  or  persons,  against  whom  process  may  be 
issued,  shall  be  held  to  special  bail,  subject  to  the  rules  and  reguladons 
which  prevail  in  civil  suits,  in  tvhich  special  bail  is  required."  Zovt 
U,  S,  vol.  ii.  p.  180,  sect.  3. 

The  clerks  of  the  district  and  circuit  courts,  in  the  absence,  or  in 
case  of  the  disability  of  the  judges,  may  take  reco^tnizance  of  special 
bail,  de  bmc  esac^  in  any  action  depending  in  either  of  the  said  cooftk 
Ibid,  p   109,  sect.  10. 

Bail  for  appearance  in  any  court  of  the  United  States  in  any  crimi- 
nal cause,  in  which  bail  is  by  law  allowed,  may  be  taken  by  any  judgo 
of  the  United  States,  any  chancellor,  judge  of  a  supreme  or  superior 
court*  or  chief  or  first  judge  of  a  court  oi  common  pleas  of  any  state, 
or  mayor  of  a  city,  in  either  of  them,  &c.  Not  to  es^tend  to  the  altow* 
ance  of  bail,  where  the  punishment  is  death,  nor  to  abridge  any  power 
heretofore  given  by  the  laws  of  the  United  States  to  any  description 
of  persons  to  take  bail.     Ildd.  p.  227. 

How  bail  may  be  relieved,  where  the  principal  is  committed  to  jail  in 
i^other  district.     Ibid.  vol.  iv.  p.  492. 

In  what  cases  to  be  given,  on  removing  a  cause  from  a,  state  courtt 
to  the  circuit  court  of  the  United  States.  See  Lmoa*  U,  S.  vol.  i.  p^ 
56,  sect.  12. 
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BRIBERY. 

BY  the  Latua  of  the  United  State*  (first  concrress,  second  sessiori, 
ch.  9,  sect.  21.)  *•  If  a  person  shall,  directly  or  indirectly,  give  any 
sum  or  sums  of  money,  or  any  other  briber  present  or  reward,  or  any 
promise,  contract,  obligation  or  security,  for  the  payment  or  delivery 
of  any  money,  present  or  reward,  or  any  other  thing,  to  obtain  or  pro- 
cure the  opinion,  judgment  or  decree,  of  any  judge  or  Judges  of  the 
United  States,  in  any  suit,  controversy,  matter  or  cause,  depending  be* 
fore  him  or  them,  and  shall  be  tliereof  convicted,  such  person  or  per- 
sons, so  giving,  promising,  contracting,  or  securing  to  be  given,  paid 
or  delivered,  any  sum  or  sums  of  money,  piesent,  reward,  or  other 
bribe  as  aforesaid,  and  the  judge  or  judges,  vrho  sNlt  in  any  wise  ac- 
cept or  receive  the  same,  dh  conviction  thereof,  -fthall  be  fined  and  im- 
prisoned at  the  direction  of  the  couit,  and  shall  for  ever  be  disquali- 
fied to  hold  any  office  of  honour,  trust, fOr  profit,  under  the  Unked 
States*' 

The  penalty  for  bribery  in  an  officer  of  the  customs  is  a  fine  not  less 
than  two  hundred  dollars,  or  more  than  two  thousand,  and  the  same 
in  the  person  gtvmg  the  bribe.  See  Laws  IT.  S,  (first  congressj  ch.  35, 
sect.  66. 

CzTizfiifSBip.    See  Naturauzatiow. 


CLERGY.     [BENEFIT  OF] 

BY  the  Zmw  of  the  United  States  of  April  thirtieth,  1790  (vol.  i.  p. 
1 1 3.)  ^  The  benefit  of  clergy  shall  not  be  used  or  allowed  upon  con- 
viction of  any  crime,  for  which,  by  any  statute  of  the  United  States, 
the  punishment  is  or  shall  be  declared  to  be  death." 


COIN. 

THE  following  table  of  couiSy  as  established  by  act  of  congress,  is 
selected  from  the  laws  of.  the  United  States  (second  congress,  first 
session,  ch.  1 6^  sect.  9.    Laws  U  S.  voK  it.  p.  40«  Ihid.  p.  1 58.    Vol. 
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iii.  p.  234.)    The  penalty  for  couDterfeiting  coins  may  be  seen  under 
title  Coiir,  in  the  body  of  this  work. 


Denominations. 


Gold 


r  i:ag;le 


Half  Eagle 
f  Quarter  Eagle 
^Dollar  or  Unit 

Half  Dollar 
Silver  J  Quarter  Dollar 

Dismes 
V^Half  Dismes 

^PP^'lhS  Cents 


Valac. 


Weight  in  ataiid 
ara  mooey 


10  dollars  370  Grains 

5  135 
H                .  67| 

A  Spanish  nulled  dollar  4 1 6 

Half  a  dollar  209 

One  fourth  of  a  dollar  104 
One  tenth  of  a  dollar  4 1 1 

One  twentieth  of  a  dollar     20* 

One  hundredth  of  a  dollar  208 
Half  a  cent                        i  io4 


Proportional  value  of  gold  to  silver  is,  fifteen  to  one. 
Standard  of  gold  coin  is.  eleven  parts  fine  to  one  Moy. 
Standard  of  silver  is,  1485  parts  fine  to  179  aJJo/. 

Tabic  of  Coins. 

10  mills  make  1  cent-^10  cents  I  disme^-io  dismes  \  doUar. 


^CJ*  For  the  penally  for  counterfeiting  current  cwn  of  the  United 
States,  see  Laws  United  States  vol.  viii.  p.  149.)  That  act  not  to  de- 
prive the  state  courts  of  jurisdiction.    /Am/,  p.  1 5 1 ,  sect.  4. 


COPY-RIGHT. 

AS  to  the  mode  of  securing  copy-rights  to  baoks,  maps,  8cc.  see 
Law  United  States^  vol.  i.  p.  1 18,  and  vol.  vi.  p.  114. 


COUNTERFEITING. 

FOR  the  offence  of  counterfeidnjc  notes  of  the  bank  of  the  United 

States,  see  Law  United  Statee  (vol.  iv.  p!  152.  amended,  vol.  viiL  p 

257.)    ICP    The  first  mentioned  law  is  remarkably  defective. 

Counterfeiting  public  securities  of  the  United  States.    Lam  U  s. 
vol.  I.  p.  105,  sect.  14.  .  ^^^  ». 
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CRIMINALS. 


CONGRESS,  by  a  resoludon  uf  the  tweiftjr-third  of  September, 
1789,  recommended  it  to  the  legislatures  of  the  several  states,  to  per- 
mit the  introduction  of  the  United  States  piisoners  in  their  respective 
jails,  allowing  for  the  use  of  them  fifty  cents  a  month.  (See  Lqwb  U,  S. 
>ol.  L  p.  362.)  And  by  a  resolution  of  the  third  of  March,  1791,  it 
was  provided,  that  where  any  of  the  sutes  had  not  Complied  with  this 
request^  the  marshal  should  hire  a  house  for  the  purpose.  [^Ibid.^. 
357)  In  consequence  of  the  above  recommendation,  the  legislature 
of  Virginia  passed  a  law,  making  it  the  duty  of  the  keepers  of  jails  in 
this  state  to  receive  prisoners  committed  under  the  authority  of  the 
United  States.  See  1  Rev.  Codej  ch.  41,  p.  434  amended  by  ch.  184) 
p.  342. 

DiSSSCTIOM  OF  DSAD  BODIES.      See  MURDBR. 


DUTIES. 

THE  laws  of  the  United  States,  on  the  subject  of  dudes,  are  w 
numerous,  and  so  few  of  the  justices  of  the  peace,  from  their  local 
situations,  cpuld  be  called  on  to  act  in  their  official  character  in  rela- 
tion to  them,  that  I  have  deemed  it  unnecessary  to  insert  any  forms 
under  this  title ;  in  the  few  cases  which  may  occur^  precedents  can 
easily  be  framed.  / 


EVIDENCE. 

BY  the  Lavfa  6/  the  United  States  (vol.  i.  p.  68.  first  congress^  first 
session,  chi  20,  sect.  30.)  ^  The  mode  of  proof  by  oral  testimony,  and 
examination  of  witnesses  in  open  court,  shall  be  the  same  in  all  the 
courts  of  the  United  States,  as  well  in  the  trial  of  causes  in  equity  and 
of  admiralty,  and  maritime  jurisdiction,  as  of  actions  at  common  law. 
And  when  the  testimony  of  any  person  shall  be  necessary  in  any  civil 
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cause)  depending  in  any  district  court  of  the  United  States,  who  shall 
live  at  a  greater  distance  from  the  ^place  of  trial  tha.:  one  hundred 
milest  or  is  bound  on  a  voyage  to  sea,  or  is  about  to  ^o  out  of  the 
United  States,  or  out  of  such  district,  and  to  a  j.'.rcaier  distance  from 
the  place  of  trial  than  as  aforesaid,  before  the  lime  of  tiiaJ,  or  is  an- 
cient  av  very  infirm,  the  deposition  of  such  person  may  be  taken  de 
bene  esuc  before  any  justice  or  jud^eof  any  ot  the  courts  ot  the  Untied 
States,  or  before  any  chancellor.  juMice  or  judge  of  a' supreme  or  su- 
perior court,  mayor  or  chief  magistrate  of  a  city>  or  judge  of  a  county 
court,  or  court  of  common  pleus  ol  any  of  the  United  Slates,  not 
bein^  of  counsel  or  atloriicy  to  either  ol  the  parties,  or  interested  in 
the  event  of  the  cause ;  provifleu  that  a  notification  'cj  from  themai^is- 
trate,  before  whom  the  deposition  is  to  be  talveu,  to  the  ad vei'sc  party*  to 
be  present  at  the  taking  of  the  same,  and  to  put  inlerro^aiories»  if  he 
think  fit,  be  first  made  out  and  served  on  the  adverse  party  or  his. 
attorney,  as  either  may  be  nearest,  if  either  is  wiihin  one  hundred  miles 
of  the  place  of  such  caption,  allowing  time  for  tneir  attendance  after 
notified,  not  less  than  at  the  rutc  of  one  day.  Sundays  exclusive,  for 
every  twenty  miles  travel.  And  in  causes  of  admiralty  and  maritime- 
jurisdiction,  or  other  cases  of  seizure,  when  a  Jibei  sha/l  be  Blt:di  in 
which  an  adverse  partV  is  not  named,  and  depositions  of  prrsons  cir- 
cumstanced as  aforesaid  shall  be  taken  before  a  claim  be  put  in,  the 
like  notification  as  aforesaid  shall  be  given  to  the  person  having  the 
agency  or  possession  of  the  property  libelled  at  the  time  of  ibe  capture 
or  seizure  of  the  samt ,  if  known  to  the  libellant.  And  every  person 
deposing  as  aforesaid  shall  be  carefully  examined  and  cautioned,  and 
sworn  or  affirmed  to  testify  the  whole  truth,  and  shall  subscribe  the 
testimony  by  him  or  her  given,  after  the  same  be  done  only  by  the 
magistrate  taking  the  deposition,  or  by  the  deponent  in  his  piesence. 
And  the  depositions  so  taken  shall  be  retained  by  such  magistrate  ub« 
til  he  deliver  the  same  with  his  own  hand  into  tlie  court  for  which 
they  are  taken,  or  shall,  together  vyith  a  certificate  (d ,  of  the  reasons 
as  aforesaid  Of  their  being  taken,  and  of  the  notice,  if  any,  given  to 
the  adverse  party,  be  by  him  the  said  raa^islraie  sealed  up  and  di- 
rected to  such  court,  and  remain  under  his  seal  until  opened  in  court. 
And  any  person  may  be  compelled  to  appear  and  depose  as  aforesaid. 
(c)  in  the  same  manner  as  to  appear  and  testify  in  court.  And  in  the 
trial  of  any  cause  of  admiralty  or  maritime  jurisdiction  in  a  district 
court,  the  decree  in  which  may  be  appealed  from,  if  either  party  shaO 
suggest  to  and  satisfy  the  court,  that  probably  it  will  not  be  in  bis 
power  to  produce  the  witnesses  there  testifying  before  the  circuit 
court,  should  an  appeal  be  had,  and  shall  move  that  their  testimony  be 
taken  down  in  writing,  it  shall  be  s6  done  by  the  clerk  of  this  court. 
And  if  an  appeal  be  had,  such  testimony  may  be  used  on  the  trial  of 
the  same,  if  it  shall  appear  to  the  saiisfaction  of  the  court  which  shall 
try  the  appeal,  that  the  witnesses  are  dead  or  gone  out  of  the  United 
States,  or  lo  a  greater  distance  tlian  as  aforesidd.  from  the  place  where 
the  court  is  silting,  or  that  by  reason  of  age,  sickness^  bodily  infir- 
miiy.  or  imprisonment,  they  are  unable  to  travel  and  appear  at  court» 
h^a  not  otherwise.  And  unless  the  same  sliaU  be  made  to  appear  on 
the  tiial  of  any  cause,  with  respect  to  witnesses  wiieie  depositions  may 
have  been  4aken  therein,  such  depositions  shall  not  be  admiued.or 
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used  in  the  esiuse.  Trovided^  thftt  nothing  herein  sliaill  be  construed 
to  prerent  any  court  of  the  "United  Slates  From  grunting  a  dedi'mua  /io* 
Ustatem^  to  take  depositions  "according  to  common  n sage,  when  it  may 
be  necessary  to  prevent  a  failure  or  delay  of  justice :  which  power 
they  shall  severally  possess ;  nor  to  extend  to  depositions  taken  in 
fiertietuam  rti  memoriam,  Whidi»  if  they  relate  to  matters  that  may  be 
cogivizabie  fn  any  court  of  the  United  Stales,  a  circuit  court,  on  appli- 
cation thereto  made  as  a  court  of  equity,  may,  accoMing  to  the  usages 
In  chancery,  direct  to  be  takeh/' 

(a)  JVottfication  of  the  magistrate  b^ore  whom  u  deposi- 
tion is  taken. 

"State  bf  }  county,  tcy  wit. 

Whereas  A  P,  of  &c.  hatblhis  daif'^ven  information  to  me,  J  P,  a 
judge  of  the  county  court  of  [or,  //"  uwy  other  office^  name  iV] 

that  B  W,of  &c.  is  a  materia?  witness  for  him  in  a  suit  now  depend- 
ing in  court  of  the  United  Slates*  for  the  district  of 
\iKefiHmi  the  courty  whether  diatrict  or  Hrctdt^  in  which  the  ^aid  A  P  is 
plaiflitiff,  and  C  D,  of  &c  b  defendant,  aiid  that  the  said  B  W  resides 
at  a  greater  <listance  from  the  place  of  trial  than  one  hundred  miles ; 
for,  if  the  witnesa  iain  any  other  manner  circumstanced  tohich  mllautho- 
riae  the  taking  of  hi»  defiotiHtm  wider  the  ahove  recited  /aw,  mention  it"] 
and  the  said  A  P  having  made  application  to  me  to  take  the  deposition 
of  the  said  B  W,  de  bene  eaae^  pursuant  to  the  act  of  the  congress  of 
the  United  States  in  that  case  made  and  provided ;  these  are  to  give 
you  notice^  that  I  shall  proceed  to  take  the  deposition  of  the  said  B 
W ,  on  the  day  of  next,  at  Che  house  of  in 
the  town  (or  cooiKy)  of  between  the  hours  often  in  the  mom* 
ang  and  six  in  the  evening  of  the  aatne  day»  when  and  where  you  may 
be  present)  to  put  interrogatoiies,  if  you  think  fit.  Gi^en  under  my 
band,  this  day  of  in  the  year  and  of  the  in- 
dependence of  the  UtUted  States  of  America  the  >  J  P. 
l\yCD,of  &c. 

{b)  Certificate  of  the  magistrate,  to  be  inclosed  to  the 
courts  together  with  the  deposition. 

State  of  ,  county,  to  wit. 

J>  J  P)  a  judge  of  the  county  cpurt  of  in  the  siate  aforesaid, 

[or  other  office^  a*  the^aae  may  be]  do  hereby  certify,  that  the  deposi- 
tion of  B  W,  of  Sec.  herewith  sent,  was  taken  by  me  according  to 
law,  at  the  request  of  A  P,  of  8tc.  who  alledged  that  the  said  B  W  was 

*  A  copy  of  this  notice  should  be  served  on  the  adverse  party,  within  the 
time  rimited  by  the  above  recited  act,  and  on  the  back  of  the  notice  Maeilt  a  cer- 
tificate should  be  made  by  a  magistrate,  to  the  f>>tlo^ving  effect,  viz. 

M  to  wit    This  day  personally  appeared  befiffe  me,  J  P,  a  jus- 

dec  of  the  peace  for  the  county  of  in  tho  state  of  and  made 

oath,  that  on  the  day  of  last,  he  delivered  to  the  withiii  named 

C  D  a  true  copy  of  the  within  notice.    Given  &c.  J.  p. 
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a  material  witness  for  himv  in  a  cause  now  depen^g  in  the 
court  of  the  United  btates  for  the  district  of  wherein  the  aaiA 

A  P  is  plaintiff,  and  C  D  is  defendants  and  that  the  said  B  W  lived  at  a 
greater  distance  from  tlie  place  of  trial  than  one  hundred  miles  [or,  if 
fir  any  other  reaaony  menHon  if]  and  i  do  moreover  certify  t  that  I  di- 
rected a  copy  of  the  within  notice  to  be  served  on  the  said  C  Dy  whkh 
appears  to  have  been  done,  from  a  certificate  on  the  back  of  the  notice 
now  inclosed.    Given  under  my  hand,  this    ^  day  of  in 

the  year  and  of  the  independence  of  the  Umted  Stales  of 

America  the  .•  ^^^^ 

To  court  of  the  United  States] 

for  the  district  of  ] 

(c)  Summons  for  the  witness  to  appear  before  the  magis- 
trate y  to  be  examined. 

Between  A  P,  plaintiff,  >  In  the  court  of  the  United 

and  C  D,  defendant,     3     States  for  the  district  of 
Whereas,  in  pursuance  of  the  act  of  Congress  of  the  United  Stales, 
in  that  case  made  and  provided,  A  P,  of  Sec  hath  made  application  to 
me,  J  P,  a  judge  of  the  county  court  of  [or  other  (#cf 3  to  , 

take  depositions  of  the  witnesses,  whose  names  are  hereunxo  subjoin- 
ed, he,  the  said  A  P,  having  given  roe  information  that  thcsr  testimo- 
ny was  material  .in  a  cause  now  depending  in  the  court 
of  the  United  States  for  the  district  of  [name  the  coierr] 
in  which  the  said  A  P  is  plaintiff,  and  C  D  is  defendant^  and  that  the 
said  witnesses  live  at  a  greater  distance  fixmi  the  place  of  trial  than 
one  hundred  miles  [or,  if  fir  any  other  reason,  name  U}  these  are  to 
will  and  require  you  persf>nally  to  be  and  appear  before  me,  on  the 
day  of  next,  at  the  house  of  in  the  town 
(or  county)  of  between  the  hours  of  ten  in  the  morning  and 
six  in  the  evening  of  the  sam^  day,  then  and  there  to  be  examiDed, 
9nd  to  testify  your  knowledge  for  and  on  behalf  of  the  platndff;  and 
you  are  then  and  there  to  attend,  and  not  to  depart  until  you  have 
been  examined  on  the  part  of  the  said  plaintiff:  And  herein  you  are 
not  to  fail.  Given  8cc.  J  P. 
ToBW,CW,8cc. 

Of  the  authentication  qfpubGc  acts%  records^  office  books^ 
and  judicial  proceedings^  in  one  state^  so  as  to  be  evi- 
dence in  another. 

<<  The  acts  of  the  legislatures  of  tlie  several  states  shall  be  authen- 
ticated by  having  the  seal  of  their  respective  states  affixed  thereto : 
That  the  records  and  judicial  proceedings  of  the  courts  of  any  state 
shall  be  proved  or  admitted  in  any  other  court  within  the  United 

*  It  Aeems  to  be  necessary  for  the  miigistrate  to  return  to  court  the  notice* 
with  a  certificate  of  the  oathi)f  Bome  person  thereon,  that  a  true  copy  was  ddt- 
wed  to  the  adverse  party. 
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States,  by  the  attestation  of  the  clerk,  and  the  seal  of  the  court  annex* 
ed,  if  there  be  a  seal^  tof^etber  with  a  certificate  of  the  judge,,  chief 
justice,  or  presiding  magistrate^  as  the  case  may  be,  that  the  said  attes- 
tation IS  in  due  form  i  And  the  said  records  and  judicial  proceedings! 
authenticated  as  aforesaid,  shall  have  such  faith  and  credit  given  to 
them  in  every  court  within  the  United  States,  as  they  have  by  law  or 
usage  in  the  courts  of  the  state  from  whence  the  said  records  are  or 
shall  be  taken  "    L.  U,  S  vol.  1 ,  p.  11 5, 

Law  of  U.  S,  vol.  7,  p.  152,  sect.  I.  "  All  records  and  exemplifi- 
cations of  office  books,  which  are  or  may  be  kept  in  any  public  office 
of  any  state,  not  appertainmg  to  a  court,  shall  be  proved  or  admitted  in 
any  other  court  or  office  in  any  other  state,  by  the  attestation  of  the 
keeper  of  the  said  records  or  books,  and  the  seal  of  his  office  thereto 
annexed,  if  there  be  a  seal,  together  with  a  certificate  of  the  presid- 
ing justice  of  the  court  of  the  county  or  district,  as  the  case  may  bOy 
in  which  such  office  is  or  may  be  kept ;  or  of  the  governor,  the  secre* 
tary  of  state,  the  chancellor,  or  the  keeper  of  the  great  seal  of  the  state, 
that  the  said  attestation  is  in  due  form,  and  by  the  proper  officer ;  and 
the  said  certificate^  if  given  by  the  presiding  justice  of  a  court,  shall 
he  further  authenticated  by  the  clerk  or  prothonotary  of  the  said  court> 
irho  shall  certify  under  his  hand  and  the  seal  of  his  office,  that  the 
said  presiding  justice  is  duly  commissioned  and  qualified  ;  or,  if  the 
said  certificate  be  given  by  the  governor,  the  secretary  of  state,  the 
chancellor,  or  keeper  of  the  great  seal,  it  shall  be  under  the  great  seal 
of  the  state  in  which  the  said  certificate  is  made.  And  the  said  records 
«ind  exemplifications,  authenticated  as  aforesaid,  s6all  have  such  faith 
and  credit  given  lo  them  in  every  court  and  office  within  the  United 
States,  as  they  have  by  law  or  usage  in  the  courts  or  offices  of  the 
state  from  whence  the  same  are  or  shall  be  taken. 

Sect.  2 .  ^'  All  the  provisions  of  this  act,  and  the  act  to  which  this  is 
a  supplement,  shall  appty  as  well  to  the  public  acts,  records,  office 
books,  judicial  proceedings,  courts  and  offices  of  the  respective  terri- 
tories of  the  United  States,  and  coiuitries  subject  to  the  juiisdiction  of 
the  United  States,  as  to  the  public  acts,  records,  office  books,  judicial 
proceedings,  courts  and  offices  of  the  several  states. 

Attestation  of  a  record. 

1.  Let  the  clerk  attest  the  record^  in  the  usual  jfbtmy  under  his  hand 
and  the  seal  of  his  office, 

2.  Let  the  presiding  justice  certify  it  in  the  foUowing  form  : 
State  of  9  county,  to  wit. 

ly  J  P,  presiding  justice  of  the  court  of  county,  in 

the  state  aforesaid,  do  hereby  certify,  that  the  attestation  hereto 
annexed,  made  by  J  C,  clerk  of  the  said  court,  is  in  due  formy 
and  by  the  proper  officer  appointed  by  the  laws  of  the  said  state  for 
that  purpose,  and  that  full  faith  and  credit  is  due  thereto  m  every  court 
or  office  in  the  United  States.    Given  under  my  hand,  at  the  county  of 

in  the  state  of  aforesaid,  this  day  of 

in  the  year     ,  and  of  the  independence  of  the  United  States 

the  Jl>. 
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3.  Further  certi/kat£  qf  th€  clerk. 
State  of  y  county ,.tD  wit. 

I,  J  C,  clerk  of  the  county  court  of  in  the  state  afiuvsaid, 

do  hereby  certify,  that  J  P,  who^e  oertificate  is  hereto  annexed,  is  pie- 
siding  justice  of  the  court  of  the  said  county  of  in  the  state 
of  duly  commissioned  and  qualified  to  the  said  office,  accord- 
ing to  the  constitution  and  laws  of  the  said  state.  Given  under  my 
h2^d,  and  the  seal  of  my  office,  this                day  of  &c. 

^a*  The  certificate  may  also  be  made  by  the  governor,  tint  the 
Cittestation  of  the  clerk  is  m  duefirm^  an4  by  the  /irofier  officer;  and 
in  that  case,  care  should  be  taken  to  use  the  gretU  eeal  of  the  stskc^aild 
so  to  be  certified. 


FORFEITURE. 

No  conviction  or  judgment  for  any  of  the  offences  {emmerattd  in 
the  act  of  April  30/A,  1790,  L.  U,  S.  vol.  i,  p.  1 10)  shall  work  corrup- 
tion of  blood,  or  any*  forfeiture  of  estate.  See  sect  34,  qfthe  above  lam. 

FouFKiTunES  under  the  revenue  laws,  how  to  be  remitted.  Set 
Laws  U.  S.  vol.  1,  p.  403 ;  vd.  5,  p.  12  ;  vol.  7,  p.  127,  sect.  3. 


FORGERY. 

BY  the  act  of  April  30th,  1790  {L.  U.  S.  vol.  1,  p.  105)  « If  any 
person  or  persons  shall  falsely  make,  alter,  forge,  or  counterfeit,  or 
cause  or  procure  to  be  falsely  made,  altered*  forged,  or  counterfeited, 
or  willingly  act  or  assist  in  the  felse  makiog,  altering,  forging,  or 
counterfeiting  any  certificate,  indent,  or  other  public  security  of  the 
United  States,  or  shall  utter,  put  off,  or  cause  to  be  uttered,  put  off,  or 
offered  for  payment  or  for  sale,  any  such  false,  forged,  altered,  or  couo* 
terfeited  certificate,  indent,  or  other  public  security,  with  intention  to 
defraud  any  person,  knowing  the  same  to  be  &lse,  altered,  forged,  or 
counterfeited,  and  shall  be  thereof  convicted,  every  such  person  shall 
suffer  death." 

^C7*  For  other  descriptions  of  forgery,  s^  Uie  laws  referred  to  on- 
der'title  Countx&vsitixg. 
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(a)  Wammt  for  f&rgery. 

State  of  .  county,  to  wit. 

Whereas  A  I^of  &c.  bath  this  day  given  informatioR  to  me)  J  P^  a 
justice  df  the  p^ecc  for  the  county  of  in  the  statp  aforesaid* 

th$t  on  the  day  of  last  past,  at  in  the  countf 

of  aforesaid,  in  the  state  aforesaid^  A  O,  of  &c.  labourer,  did 

oiler  for  sale  to  a  forged  certificate  of  the  United  States,  [or, 

^Jorceny  otfwr  offence  agahut  ihe  above  recited  act^  mention  ii\  with  in- 
tention to  defraud  the  said  he,  the  said  A  O,  knowing  the 
faid  certihcate  to  be  fori^ed :  These  are  therefore  to  require  you  to 
^prebend  the  said  A  Ot  and  bring  him  before  me^  or  some  other 
justice  of  the  peace  for  the  county  of  aforesaid«  to  be  dealt 
-with  in  the  premises  according  to  law.  Given  under  my  hand  and 
aeal,  at  the  county  of  aforesaid,  this  day  of 
in  the  year  and  in  the  year  of  the  independence  of 
the  United  States  of  America. 
To                to  execute. 

NoTB«  It  is  usual  either  to  endorse  on  the  warrant  the  names  of  the 
v^iineases,  or  to  annex  their  nanMs4o  the  foot  of  it :  The  following 
aummisos  is,  however,  the  most  regular  mode. 

{b)  Summons  for  a  witness. 

State  of  y  county,  to  wit. 

Whereas  A  O,  of  &c.  labourer,  hath  been  arrested  by  my  warrant, 
and  is  now  brought  before  me  for  suspicion  of  having  offered  for  sale 
a  forged  certificate  of  the  United  States,  [or  other  facty  aa  stated  in 
the  toarrant']  and  being  informed  that  A  \V,  of  Sec.  is  .a  material  wit- 
ness to  be  examined  concerning  the  same :  These  are  to  require  you 
to  summon  the  said  A  W  to  appear  before  me,  at  in  tlie  said 

county  of  on  the  ^ay  of  at  o'clock,  of  the 

same  day^  to  testify  concerning  the  same.  Given  under  my  hand  and 
aeal,  this  day  of  in  the  year  andof  the  inde- 

pendence of  the  United  States  the 
To  to  execute.    * 

(c)  Recognizance  of  the  witnesses. 

State  of  ,  county,  to  wit. 

Be  it  remembered,  that  on  the  day  of  in  the  year 

and  in  the  year  of  the  independence  of  the  United 

■  States  of  America,  A  W,  of  &c.  and  B  W,  of  Sec.  personally  came  before 
me,  J  P,  a  justice  of  the  peace  for  the  county  of  in  the  state 

aforesaid,  and  acknowledged  themselves  severally  to  owe  to  the  Unit- 
ed States  of  America  dollars,  of  good  and  lawful  money  of 
the  said  United  States,  to  be  made  and  levied  of  their  and  each  of 
their  goods  and  chattels,  lands  and  hereditaments,  respectively,  if  the 
said  A  W  and  B  W  shall  make  default  in  performance  of  the  con- 
diUoaheiie.uiid£CwnUeB.    Acknowledged  before  me^  J  P. 
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The  condition  of  the  above  recognisance  is  such,  that  if  the  above 
bound  A  W  and  B  W  do  and  shall  personally  appear  before  the  judges 
(or  justices)  of  the  United  States,  on  the  first  day  of  the  next  coort« 
to  be  held  at  circuit,  *  and  shall  tken  and  there  giTt  such  tes- 

timony as  they  severally  know  concerning  the  offence,  wherewith  A 
Oi  of  &c.  stands  charged,  on  behalf  of  the  United  States,  and  do  doc 
depart  without  leave  of  the  court,  then  the  above  recognizance  to  be 
void,  else  to  remain  in  full  force. 

(d)  Recognizance  of  bail. 

State  of  ,  county,,to  wit. 

Be  it  remembered,  that  on  the  day  of  in  the  year 

and  in  the  yeaV  of  the  independence  of  the  United 

States  of  America,  A  Oi  of  &c.  labourer,  A  B,  of  &c  and  B  B<  of  &c. 
came  before  me,  J  P,  a  justice  of  the  peace  t  for  the  county  of 
aforesaid,  in  the  state  aforesaid,  and  severally  acknowledged  thetn- 
selves  indebted  to  the  United  States  of  America,  that  is  to  say.  the 
said  A  O  in  the  sum  of  dollara,  and  the  said  A  B  and  H 

B  in  the  sum  of  dollars  each,  to  be  respectiveiy  ievied  of  their 

lands  and  tenements,  goods  and  chattels,  yet  upon  this  condition,  that 
if  the  .said  A  O  shall  make  de&ult  in  performance  of  the  conditioii 
underwritten. 

The  condition  of  this  recognizance  is  such,  that  if  the  above  booxid 
A  O  shall  personally  appear  before  the  United  States  judges  (or  jus- 
tices) on  the  first  day  of  the  next  court  to  be  holden  at  for  the 
district  of  [or  for  the  circuit]  then  and  there  to  an- 
swer to  the  said  United  Slates  of  America  for  and  concerning  [here 
recite  the  offence'\  with  which  the  said  A  O  stands  charged  before  mc, 
and  to  do  and  receive  what  shall  by  the  couil  be  then  and  there  order- 
ed and  adjudged,  and  shall  not  depart  thence  without  the  leave  of  the 
said  court,  then  this  recognizance  shall  be  void,  or  else  remain  in  fiill 
force  and  virtue.    Acknowledged  before  me* 

•  (e)  Mittimus. 

State  of  ,  couaty^  to  wit. 

To  the  ke;eper  of  the  \  jail  of 
I  send  you  herewith  the  body  of  A  O,  of  tec.  labourer,  apprehend- 
^  by  my  warrant,  and  brought  before  me  for  felony,  that  is  te  aaj, 

*  In  those  cases  where  the  crime  is  such  as.  falls  under  the  jurisdietkm  of  the 
(Tislrict  court  of  the  (Jnited  States,  the  precedent  sht^uld  be  drawn  to  tnik  tbe 
case.  See  the  formation  and  jiirisdictioo  of  the  courts  of  the  United  States,  m 
the  acts  of  Congress,  1  Cong  1  seu,  ch.  20. 

t  It  must  be  observed,  that  where  the  punishment  f  >r  the  offence  is  de«th» 
bail  cannot  be  admitted  by  a  justice  of  the  peace*  but  only  by  a  judge  of  a  supe- 
rior court.    See  the  firtt  page  cf  thU  appendix. 

i  In  consequence  of  tlie  resolution  of  Congress  of  the  23d  of  September, 
1789  («ee  X..  U  S.  vol.  1,  p.  362)  recomroemUiig  it  to  the  legislatures  uT  tl)e  se« 
veral  states  to  pass  laws,  making  it  the  duty  of  the  keepers  of  their  jaUs  to  i«. 
ceive  and  keep  pri^ooen  committed  under  the  authority  of  the  Uailed  StMes, 
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lAerc  recite  the  offence  particularly^  and  yon,  the  laid  keeper  of  the 

said  jaily  are  hereby  required  to  receive  the  said  A  O  into  your  jail 

and  custody,  and  him  there  safely  to  keep  till  he  shall  be  thence  dis- 

char^^  by  due  course  of  the  law  of  the  Uilited  Sutes.    Given  under 

my  hand  and  seal,  this  ^    day  of  in  the  year 

and  in  the  year  of  the  independence  of  the  United  States  of 

America. 

1  have  purposely  inserted  under  this  title  such  precedents  as  will 
'serve  in  other  cases,  although  some  of  th|sm  mdy  not  be  necessary  far 
a  justice  of  the  peace  in  ihe  particular  instance  of  forgery. 


FUGITIVES. 

fiy  the  law  of  the  U.  S.  act  of  February  12,  1793  (vol.  2,  p.  165) 
Whenever  the  executive  authority^f  any  state  in  the  Union,  or  of  ei- 
ther of  the  territories  north,  west,  or  south  of  the  river  Ohio,  shall  de- 
inand  any  pei*son  as  a  fugitive  from  justice,  of  the  e^Tecutive  authori- 
ty of  any  such  state  or  territory,  to  which  Isueih  person  shall  have  fled, 
and  shall  moreover  produce  the  cc^y  of  an  indictment  found,  or  an 
'  affidavit  made,  before  a  magistrate  of  any  state  or  territory,  as  afore- 
said, charging  the  person  so  demanded  wHh  having  com^miited  trea* 
son,  felony,  or  other  crime,  certified  as  authentic  by  the  governor  or 
chief  ma<j:istrate  of  the  state  or  territory  from  whence  the  person  so 
charged  fled,  it  shall  be  the  4uty  of  the  executive  authority  of  the 
state  or  territory  to  which  such  person  shall  have  fled  to  cause  him  or 
her  to  be  arrested  and  secured,  and  notice  of  the  arrest  to  be  given  to 
the  escecutive  authority  making  such  demand,  or  tp  the  agent  of  such 
authority  appointed  to  receive  the  fugiuve,  and  to  cause  the  fugitive 
to  be  delivered  to  such  agent^when  he  shall  appear :  But  if  na  sueh 
af^ent  shall  appear  within  six  months  from  ■  the  tiine  of  the  ariiest»  .the 
prisoner  may  be  discharged*  And  all  costs  tind  expences  incurred  in 
the  apprehending^  securing,  aridtraiismitting  such  fugitive  to  the  state 
OP  territory  making  such  demand,  shall  be  {Aid  hy  sueh  slate  or  terri- 
tory. .  *  '  '  * 

the  iegislature  of  Vtrginia,/tt  their  Be^sloo;  next  ai>er  the  passing  of  the  resolu. 
lion  of  CoQgreas,  passed  such  !a\(^.  l^is,  1  presume,  waadone  by  Uie  other 
States.  The  miCtimus  then  must  conform  to  the  nature  and  circumstances,  of 
the  case,  arisinf;^  as  well  from  the  acoof  thelegislaiures  of  the  several  states,  as 
from  those  of  Cohgrf  ss*  Thus,  ia  oflences  failing  within  the  jtirisdiciion  of  the 
district  court  of  the  United  States,  it  aeems/that  live  mittimus  shouid  be  direct- 
ed to  the  keeper  of  the  jail  where  tUe  coai#is  held  :  the  same  observutian  wUI 
apply  to  the  circuit  courts  of  the  United  Stales.  TSeh  their  jttrUdiction  in  the 
firtt  part  nfthis  Appendix.']  If  t lie  trial  is  to  be  had  before  a  special  circuit  court 
of  the  United  States,  theii  ttie  procdediii^o  must  all  be  tbnvarded  (o-such  court. 
See,  at  to  speemlj^hrcuit  courts^  L,  U.  S,  voT.  l,p.  50,  sect.  5  :  vol  2,  p.  226,  sect.  3, 
and  thelavn  ef  Vkghua,  making  it  the  duly  of  keepers  of  jails  to  receive  pri- 
aooers  cooMniiUd  t;nder  the  authority  of  the  United  SUtes.  '  I  Jiev.  Code,  p.  43, 
•  342.  -  .  .   .  . 
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Sect.  2.  Any  agenl,  appointed  as  aforesaid,  who  fthaH  receive  the 
fu^^iiive  into  his  custody,  shall  be  empowered  to  transport  him  or  her 
to  the  state  or  tenitoiy  from  which  he  or  she  shall  have  fled.  And  if 
any  person  or  pei'sons  shdl  by  force  set  at  liberty  or  rescue  the  fugi- 
tive from  such  agent,  while  transport\jig,  ^  ^foresciid,  the  person  or 
persons  so  ofTcnding  shall,  on  convicuon)  be  fined  not  exceeding  500 
dollars^  'and  be  impnsfjned  not  exceeding  one  year. 

Sect.  3.  "  When  a  person  held  to  labour  in  any  of  the  United  States, 
or  in  either  of  the  lei'ritorics  on  the  north-west  or  south  of  the  river  O- 
hio.  under  the  laws  thereof,  shall  escape  into  any  other  ol  the  said  states 
or  territory^  the  person  to  whom  such  labour  or  service  may  be  due,  his 
agent  or  attorney,  is  hereby  empowered  to  seize  or  arrest  such  CugUive 
from  labour,  and  to  take  him  or  her  betore  any  judge  of  the  circuit 
or  district  courts  of  the  United  States,  i^siding  or  being  within  the 
state,  or  before  any  magistrate  of  a  county,  city,  or  town  corporate, 
tvherein  such  seizure  or  arrest  shall  be  made,  and  upon  proof  to  the 
satisfaction  of  such  judge  or  magistrate,  either  by  oral  testimony,  or 
affidavit  taken  before  and  certified  by  a  magistrate  of  any  such  slate 
or  territory,  that  the  person  so  seized  or  arrested  doth*  under  the  laira 
of  the  state  or  territoiy  from  whiCh  he  or  she  fled,  owe  service  or  la- 
bour to  the  person  claiming  him  or  her,  it  shall  be  the  duty  of  such 
judge  or  magistrate  to  give  a  certificate  thereof  to  such  claimant,  his 
agent,  or  attoniey,  which  shall  be  sufficient  warrant  for  removing  the 
said  fugitive  from  labour  to  the  state  or  territory  from  which  he  or  she 
fled." 

-  Sect.  4.  '*  Any  person  who  shall  knowingly  and  willingly  obstruct 
or  hinder  such  claimant,  his  agent,  or  attorney,  in  so  seizing  or  arrest- 
ing such  fugitive  from  laboui>  or  shall  rescue  such  fugitive  from  such 
claimant,  his  agent,  or  altomey,  when  so  arrested,  pursuant  to  the  au> 
thority  herein  given  or  declared,  or  shall  harbour  or  conceal  such  per- 
son, after  notice  that  he  or  she  was  a  fugitive  from  labour,  as  aforesaid, 
shall,  Ibr  either  of  the  said  offences,  forfeit  and  pay  the  sum  of  five 
hundred  dollars.  Which  penalty  may  be  recovered  by  and  for  the  be- 
nefit- of  such  claimant,  by  action  of  de]}t,  in  any  court  proper  to  try 
the  same,  savinj^  moreorcis  to  the  person  claiming  such  labour  or  ser- 
vice, his  right  of  action  for  or  on  account  of  the  said  injuries,  or  either 
of  them/' 

If  the  owner  of  such  fiy?^tive  dbtti  not  produce  oral  testimony  in 
support  of  his  claim,  an  affidavit  to 'file  following  e{!ect,  taken^  in  the 
state  of  which  he  is  an  inhabitant,  will  be  necessary, 

•  '  '  *. 

State  of     \        ,  county,  to  wit.    • 

I,  J  P,  a  justice  of  the  peace  forjthe  county  of  in  the  state 

of  do  hereby  certify,  that  this  day  A  W,*  B  W,  &c,  of  &c. 

personally  cdme  before  me,  and  made  oath,  that  they  knew 
[here  in€7iiion  (he  ndvic  of  the  yugitive\  and  describe  hifn  aa  a  servant, 
a/i/trenticc^  or  slavCy  as  the  case  may  be^  that  the  said  is  a  per- 

son about.  years  old,  &c.  [here  describe  his  age^  stature^  l^cj] 

and  that  the  said  under  the  Jaws  of  the  said  state  of 

is  a  [serx*ant^  apfirentice^  or  slave^  as  the  case  may  be"]  and  oweth  service 
{or  labour^  to  A  M,  of  &c.  in  the  state  of  aforesaid.     Givcfl 

under  my  hand  and  seal,  at  the  coijnty  of  in  the  state  of 
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aforesud,  this  day  of  in  the  year  and  in  the 

year  of  the  independence  of  the  United  States. 

fFarrant  of  a  magistrate  to  convey  the  fugitive  to  the 
state  from  which  he  fled. 

State  of  ,  county,  to  vrit. 

Whereas  A  M,  of  in  the  state  of'  hath  produced  satis- 

factory proof  to  me,  J  P,  a  justice  of  the  peace  for  the  county  of 
■  in  the  state  of  that  {here  m^ion  the  name  of  (he  fugitive) 

who  Iiath  been  arrested  in  this  state,  and  brought  before  me,  is  a  fut^^i- 
tive  from  the  said  A  M,  in  the  state  of  and  that  the  said  A  M, 

under  the  laws  of  the  said  state  of  is  entitled  to  the  services 

{or  labour)  of  the  said  :  These  are  therefore  to  authorise  the 

said  A  M  to  remove  the  said  to  the  said  state  of  and 

for  so  doing?  this  shall  be  his  sufficient  warrant.     Given  under  my  hand 
and  seal»  this  day  of  in  the  year  and  in  the 

year  of  the  independence  of  the  United  States  of  America. 

High  seas  «/.For  the  trial  and  punishment  of  offences  committed 
on  the  high  seae^  see  title  Piracy. 

Ihsolvemt  DEBTORS....H0W  they  may  be  relieved,  see  Lawa  U.  S. 
vol.  iv,  p.  121.  and  vol.  v.  p.  6. 

Jails....How  prisoners  committed  under  the  authority  of  the  United 
States  may  be  received  into  those  of  the  state,  see  title  Criminals. 

Judicial  proceedings,  in  the  several  states,  how  to  be  authenti- 
cated, see  Evidence. 


LARCENY. 


BY  the  act  of  the  tliiriielh  of  April,  1790  (Laws  U,  S.  vol.  i.  f. 
106,  sect.  16.)  ^'  If  any  person  within  any  of  the  places  under  the  sole 
and  exclusive  jurisdiction  of  the  United  States,  or  upon  the  high  seas, 
shall  take  and  carry  away,  with  intent  to  steal  or  purloin,  the  personal 
goods  of  another ;  or  if  any  person  or  persons,  having  at  any  time 
hereafter  the  charge  or  custody  of  any  arms,  ordnance,  munition, 
shot,  powder,  or  habiliments  of  war,  belong^ing  to  the  United  States,  or 
of  any  victuals  provided  for  the  victualling  of  any  soldiei^s,  gunners, 
marines,  or  pioneers,  shall  for  any  lucre  or  gain,  witiin;;Iy,  advisedly, 
and  of  purpose,  to  hinder  or  impede  the  service  of  the  United  States, 
embezzle,  purloin,  or  convey  away  any  of  the  said  arms,  ordnance, 
munition,  shot  or  powder,  habiliiments  of  war,  or  victuals,  that  then, 
and  in  every  of  the  cases  aforesaid,  the  person  or  persons  so  offending, 
their  counsellors,  aiders,  and  abettors  (knowing  of  and  privy  to  the 
offences  aforesaid)  shall,  on  conviction,  be  fined  not  exceeding  the  four- 
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fold  value  of  the  property  so  stolen>  embezasled  or  purloined  ;  the  one 
moiety  to  be  paid  to  the  owner  ot  the  gdoda,  op  the  United  Stales,  as 
the  case  may  be,  and  the  vther  moiety  to  the  informer  and  proaecuiOTy 
and  be  publicly  whipplcd,  not  exceeding  thirty-nine  stripes." 

Sect.  I7»  •'  If  any  person  or  persons,  within  any  part  of  the  juris- 
diction of  the  United  States  as  afore!»aid^  shall  receive  or  buy  any 
goods  or  chattels  th&l  shall  be  feloniously  taken  or  stolen  from  any 
other  person,  knowing  the  ^am«t  to  be  stolen,  er  shall  receivet  harbour 
of  conceal,  any  felons  or  ihietes,  knowing  them  to  be  sbi  he  or  they, 
being  of  either  of  the  said  offences  Jep:ally  convicted,  shill  be  II»bJe 
to  the  like  punlshmentSi  as  in  the  ease  of  larceny  before  art  pre-* 
seribed/*^ 

For  Precedents,  see  title  Forgery  ;  observing  in  the  descnptidci 
of  the  offence  to  state  it  to  have  been  committed  in  a  place  ^  under 
the  sole  and  exclusive  jurisdiction  of  the  United  States,  or  upon  the 
high  seas,  or  by  a  person  having  charge  of  the  armsi  fcc.  of  the  United 
States,"  (cB  the  case  may  be,)  . 

Letters.    See  Mail. 

LiMiTATK>^N  Of  GBiMiNAL  PROSECUTIONS.  See  the  latter  pait  ot 
this  Afi/ieTidixi. 


MAILv 


THE  penalties  for  offences  in  relation  to  the  post-ofiice  estabfish* 
ment  and  mails  have  been  considerably  varied,  as  may  be  seen  by  com- 
paring the  act  of  the  eighth  of  May,  1794  {Laws  U.  S.  vol.  iii.  p.  50, 
sect.  1 6, 1 7.)  with  that  of  the  second  of  Maroh,  1 792.  J6fflf.  vol  iv.  p. 
511,  sect.  14,  15. 

Sect.  14.  If  any  person,  employed,  in  any  of  the  departments  of  the 
general  post«office,  shair  unlawfully  detain,  delay,  or  open  any  letter, 
packet)  bsLfn  or  mail  of  letters,  with  which  he  shall  be  entrusted,  or 
which  shall  have  cDrne  to  his  possession,  and  which  are  intended  to  be 
conveyed  by  post,  or  if  any  such  person  shs^U  secrete,  embezzlei  or 
destroy  any  lettei^  or  packet  entrusted  to  him  as  aforesaid,  'and  vhtch 
shall  not  contain  any  security  for  or  assurance  relating  to  money,  as 
herein  after  described,  evety  such  offender,  being  thereof  duly  con- 
victed, shall,  for  every  such  ofEbnce,  be  fined,  not  exceeding  three 
hundred  dollars,  or  imprisoned,  not  exceeding  six  months,  or  both, 
according  to  the  circumstances  and  aggravations  of  the  offence.     And 
if  any  person  employed  as  aforesaid  shall  secrete,  embezzle,  or  destroy 
any  letter,  packet,  bag  or  mail  of  letters,  with  Which  he  shall  be  en- 
trusted, or  which  sfiall  have  come  to  his  possession,  and  are  intended 
to  be  conveyed  by  post,  contaiiung  any  bank  note,  or  bank  post  bSI, 
bill  of  exchange,  wan  ant  of  the  treasury  of  the  United  States,  note 
of  assignment  of  stock  in  tlie  funds,  letters  of  attorney,  Ibr  reeeivmg 
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aiinaitie»or  diVideiidB^  o^  for  sdling  stock  in  the  funds,  or  for  rttevr* 
ing  the  interest  thereof  or  any  letter  of  credit^  or  note^  for  or  relating 
to  payilusnt  of  moniest  or  any  bond  9r  warrant,  draft,  bill,  or  pro- 
xttwiovf  note  whateoeTen  for  the  payment  of  money ;  or  if  any  such 
pei'son,  employed  as  aforesaid,  shall  steal  or  take  any  of  the  Satne'^out 
of  any  letter,  packet,  bag  or  mail  of  letters,  that  shall  come  to  his  pos- 
session, he  shall,  ob  conviction  for  any  such  offence,  be  publicly  whip* 
ped,  not  exceeding  forty  stripes,  and  be  imprisoned  not  exceeding  ten 
years.  And  if  any  person,  wiiovhaJl  have  taken  charge  of  the  mail 
of  the  United  States,  shall  quit  or  desert  the  same,  before  his  arrival 
at  the  next  pOst-ofiice,  every  such  person,  so  offending,  shall  forfeit 
and  pay  a  sum  not  exceeding  five  hundred  dollars  for  every  such  of- 
fence. And  if  any  person  concerned  in  carrying  the  mail  of  the 
United  States  shall  collect,  receive  or  carry,  any  letter  or  packet,  or 
shall  cause  or  procure  the  same  to  be  done,  contrary  to  this  act,  every 
such  offender  shall  forfeit  and  pay,  for  every  such  offence,  a  sum  not 
exceeding  fifty  do]lai*s. 

Sect.  15.  If  any  person  shall  rob  any  carrier  of  the  mail  of  the 
United  States,  or  other  person  entrusted  therewith,  of  such  mail,  or  of 
part  thereof,  such  offender  or  offenders  shall,  on  conviction,  be  pub*' 
Ucly  whipped,  not  exceeding  forty  lashes,  and  be  imprisoned  not  ex- 
ceeding ten  years ;  and  if  convicted  a  second  time  of  a  like  offence, 
he  or  they  shall  suffer  death :  Or,  if  in  effecting  8U£h  robbery  of  the 
mail,  the  first  time,  the  offender  shall  much  wound  the  person  having 
custody  thereof,  or  put  his  life  in  jeopardy,  by  the  use  of  dangerous 
weapons,  such  offender  or  offenders  shall  suffer  death.  And  if  any 
person  shallattempt  to  rob  the  mail  of  the  United  States,  by  falling 
upon  the  person  having  custody  thereof,  shooting  at  him  or  his  horses^ 
or  threatening  him  with  dangerous  weapons,  and  the  robbery  is  not 
.  effected,  every  such  offender,  on  conviction  thereof,  shall  be  punished 
by  whipping,  not  exceeding  thicty  lashes,  or  with  imprisonment,  uok 
exceeding  two  years,  or  with  both,  according  to  the  discretion  of  the 
court  before  whom  such  conviction  is  had.  And  if  any  person  shall 
steal  the  mail,  or  shall  steal  or  take  from  or  out  of  any  mail,  or  from 
or  out  of  any  post  office,  any  letter  or  packets  or  if  any  person  shall 
take  the  mail,  or  any  letter  or  packet  therefrom,  or  from  any  po£t- 
o£Bce,  whether  with  or  without  the  consent  of  the  person  having  cus* 
tody  thereof,  and  shall  open,  .embezzle,  or  destroy  any  such  mail,  let- 
ter, or  packet,  the  same  containing  any  article  of  value,  or  evidence 
of  any  debt,  due,  demand,  right,  or  claim,  or  if  any  person  shall,  by 
fraud  or  deception,  obtain  from  any  person  having,  custody  thereof,  any 
mail,  letter  or  packet,  containing  any  article  ot  jralue,  or  evidence 
thereof,  such  offender  or  offenders,  upon  conviction  thereof,  shall  be 
whipped,  not  exceeding  thirty  lashes,  or  imprisoned,  not  exceeding 
two  years,  or  both,  at  the  discretion  of  the  court 'before  whom  such 
conviction  is  had.  And  if  atiy  person  shall  take  any  letter  or  packet, 
not  containing  any  article  of  value,  or  evidence  thereof,  out  of  a  post- 
oflice,  or  shall  open  any  letter  or  packet,  which  shall  have  been  in  a 
ttOst-office,  or  in  the  custody  of  a  mail  carrier,  before  it  shall  have 
been  delivered  to  the  person  to  ^vhom  it  is  directed,  with  design  to  ob- 
'  struct  the  corresix)ndcncc,  to  pry  into  another's  business,  or  secrets, 
erBhall  secrete,  embeztle^  pr  destroy,  any  such  mail,  letter,  or  pack-    ^ 
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et,  such  offender,  upbn  conviction,  shall  pay,  for  every  ISuch  offence,  a 
sum  not  exceeding  one  hundred  dollars.  Provided  al»o^  and  be  il  JuT'-- 
ther  enacted.  That  every  pea^son,  who  shall  be  imprisoned  by  a  judj^ent 
of  court  under  the  fourteenth  and  fifteenth  sections  of  this  act,  shall 
be  kept  at  hard  labour  during^  the  period  of  such  imprisonment. 

Rates  of  postage. 
(Laws  United  States^  vol.  iv.  p.  508.) 

For  every  letter,  of  a  single  sheet^  conveyed  not  exceeding 

forty  miles  8  ctnU. 

Over  forty  and  not  exceeding  ninety  10 

Over  ninety  and  not  exceeding  one  hundred  and  fidy      li^ 
Over  one  hundred  and  fifty  and  not  exceeding  three 

hundred  17 

Over  three  hundred  and  not  exceeding  .five  hundred        30 
Over  five  hundred  .25 

For  every  double  letter,  or  one  composed  of  two  pieces  of  paper, 
double  those  rates ;  for  a  triple  iener,  or  one  composed  of  three  pieces 
of  paper,  triple  those  rates ;  and  for  every  packet  composed  of  four 
or  more  pieces  of  paper,  or  other  things,  and  weighing  one  ounce 
avoirdupoise,  quadruple  those  rates,  and  in  that  propordon  fot  all 
greater  weight :  Provided^  that  no  packet  of  lettere  conveyed  by  the 
water  mails  shall  be  charged  with  more  than  quadruple  postage. 

No  post-master  shall  be  obliged  to  receive,  to  be  conveyed  by  the 
mail,  any  packet  which  shall  weigh  more  than  three  pounds. 

One  news-paper  may  be  sent  by  each  printer  to  every  other  printer, 
free  of  postage.     Laws  U.  S.  vol.  iv.p  '516.  sect.  19. 

The  postage  of  news-papers  is,  one  cent  for  any  dbtance  not  more 
than  one  hundred  miles,  and  one  and  a  half  cents  for  any  greater  dis- 
tance :  Provided^  that  the  postage  in  the  same  state  shall  not  exceed 
one  cent.     Ibid.  sect.  20. 

The  postage  of  magazines  and  pamphlets  is,  one  cent  a  sheet  ibr 
any  distance  not  exceeding  fifty  miles,  one  and  a  half  cents  for  any 
distance  over  fifty,  and  not^  exceeding  one  hundred  milesy  and  two 
cents  for  any  greater  distance. 


MAIMING. 

BY  act  of  April  thirtieth,  17D0  {Laws  U,  S.  vol.  i.  p.  105.  sect.  13.) 
"  If  any  person  or  persons,  within  any  of  the  places  upon  the  land 
under  the  sole  and  exclusive  jurisdiction  of  the  United  States^  or  upon 
the  high  seas,  in  any  vessel  belonging  to  the  United  States,  or  to  mny 
citizen  or  citizens  thereof)  on  purpose  and  of  malice  aforethought, 
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shall  unlawftidly  cut  off  the  ear  or  ears^  or  cut  oiit  qr  disable  the  ,tong:ae, 
put  out  an  eye,  slit  the  nose,  cut  off  the  nose  or  a  Up,  or  cut  off  or 
disable  any  limb  or  member  of  any  person,  with  intention  in  so  doing 
to  maim  or  disfigure  such  person  in  any  the  manners  before  mention- 
ed, then,  and  in  every  such  case,  the  person  or  persons  so  offending^ 
their  counsellors,  aiders,  and  abettors  (knowing  of  and  privy  to  the 
offence  aforesaid)  shall,  on  conviction,  be  imprisoned  not  exceeding 
seven  years,  and  fined  not  exceeding  one  thousand  dollars." 

For  precedents,  see  title  Foroe&y^  observing  to  vary  the  descrip- 
tion of  the  offence. 


MANSLAUGHTER. 


BY  act  of  April  thirtieth,  1790  (Laws  U.  S.  vol.  i.  p.  102,  sect,  r.) 
^  If  any  person  or  persons  shall,  within  any  fort,  arsenal,  deck-yard, 
magazine,  or  other  place  or  district  of  country,  under  the  sole  and  ex- 
ciu^ve  jurisdiction  of  the  United  States,  commit  the  crime  of  man- 
slaughter*  and  shall  be  thereof  convicted,  such  person  or  persons  shall 
be  imprisoned  not  exceeding  three  years,  and  fined  not  exceeding  one 
thousand  dollars." 

'  The  same  punishment  for  manslaughler  committed  on  the  high 
seas.     Laws  U.  S.  vol.  i.  p.  104,  sect.  12. 

For  tl^e  definition  of  manslaughter,  see  title  IJomicidb,  in  the  body 
of  this  work. 
;      For' precedents,  see  title  FoRoery,  in  ihi^^/ijiendix. 
'      Mariners.     See  Seamen. 

MispRisroN  OF  FRLovT.    See  Murder*   * 


MURDER. 

BY  act  of  April  thirtieth,  1790  (Lawa  U.  S,  vol.  i.  p.  lOl,  sect.  3.) 
<<  If  any  person  or  persons  shall,  within  any  fort,  arsenal,  dock-yard, 
magazine,  or  in  any  other  place  gr  district  of  country,  under  the  sole 
and  exclusive  jurisdiction  of  the  United  States^  commit  the  crime  of 
wilful  murder,  such  person  or  persons,  on.  being  thereof  convicted, 
shall  suffer  death." 

Sect  4.  <<  The  court  before  whom  any  person  shaU  be  convicted  of 
the  crime  of  murder,  for  which  he  or  she  shall  be  sentenced  to  suffer 
death,  may,  at  their  discretion,  add  to  the  judgment,  that  the  bo^jy  of 
such  offender  shall  be  delivered  to  a  surg<^on  for  dissectioDy  aD44bc 
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marshal,  who  is  to  cause  svch  sentence  to'  be  executed,  shall  accord- 
ingiy  deliver  the  body  of  such  ofilender,  after  execuiioo  done,  to  aoch 
surgeon  as  the  court  shall  direct,  for  the  purpose  aforesaid :  Providoi^ 
that  such  surgeon,  or  some  other  person,  by  him  appointed  for  the 
purpose,  shall  attend  to  receive  and  uke  away  the  dead  body  at  the 
time  of  the  execution  of  such  offender." 

Sect.  5.  If  any  person  or  per^ns  shall,  after  such  execution  had, 
by  force,  reseue,  or  attempt  to  rescue  the  body  of  such  offender  out 
of  the  custody  of  the  marshal  x>r  bis  ufiicerS)  during  the  coDVcyance 
of  such  body  to  any  place  for  dissection,  as  aforesaid,  or  shall,  by  Uxtott 
rescue  or  attempt  to  rescue,  such  body  from  the.  house  of  any  surgeon, 
where  the  same  shall  have  been  deposited,  in  pursuance  of  this  act  ; 
every  person,  so  offending,  shall  be  liable  to  a  fine  not  exceedm^^  one 
hundred  dollars,  and  an  icnpiisonment  not  exceeding  twelve  months. 

Sect  6.  «^  If  any  person  or  persons,  having  knowledge  of  the  actoal 
commission  of  the  crime  of  wilful  murder,  or  other  felony,  upon  the 
high  seas,  or  within  any  fort,  areenal,  dock-yard,  magazine,  or  other 
place  or  district  of  country,  under  the  sole  and  exclusive  jurisdictkHi 
of  the  United  States,  shall  conceals  and  not  as  soon  as  may  be  dis- 
close and  make  known  the  same  to  some  one  of  the  judt^es,  or  other 
persons  in  civil  or  military  authority  under  the  \Jmie6  Sfares.  on  con- 
viction thereof,  such  person  or  persqpis  shall  be  adjudged  guilty  of 
misprision  of  felony,  and  shall  be  imprisoned  not  exceeding  three 
years,  and  fined  not  exceeding  five  hundred  dollars.'^ 

For  precedents,  see  title  Forg£Rt,  in  this  Apfiendixs  observing  to 
vary  the  description  of  the  offence,  so  as  to  bring  it  under  the  ahove 
redted  law. 

For  murder  comoytted  on  the  high  seas,  see  title  Piba.ct. 


MUTE. 


BY  act  of  April  thirtieth,  1790  (Xaw*  «7.  S.  VoL  i .  p.  M  3,  sect.  S0.> 
^<  If  any  person  or  persons  be  indicted  of  treason  against  the  United 
States,  and  shall  stand  mute,  or  refuse  to  plead,  or  shall  challen^ 
peremptorily  above  the  tiumber  of  thiny-five  of  the  jury ;  or  if  any 
person  or  persons  be  indicted  of  any  other  of  the  offences  beretn  be- 
fore set  forth  (viz.  those  enumerated  in  the  above  law  of  the  United 
States)  for  which  the  punishment  is  declared  to  be  death,  if  he  or 
they  shall  al$o  stand  mute,  or  will  not  answer  directly  to  the  indict- 
ment, or  challenge  peremptorily  above  the  number  of  twenty -five  per- 
sons of  the  jury,  the  court,  in  any  of  the  cases  aforesaid,  shall)  nolwiib- 
standing,  proceed  to  the  trial  of  the  person  or  per^cms  so  standing 
mute  or  challenging,  as  if  he  or  they  hod  pleaded  not  guilty,  axHl  render 
judgisicm  theTcon  acco,rdingIy." 
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NATURALIZATION. 


THE  laws  on  this  subject  have  underg:one  considerable  mutations^ 
since  thew  adoption  of  the  constitution  of  the  United  States.  Those 
now'in  force  are^  the  act  of  April  fourteenth,  1 802  (Lawa  U.  S,  vol.  vi. 
p.  74.)  amended  bf  that  of  March  twenty-sixth,  1804  (Ibid.  vol.  vii. 
p.  136.)  For  the  former  law8>  see  act  of  March  twenty-sixth,  1790, 
act  of  January  twenty-ninth,  1795  (vol  iii.  p.  1 63.)  of  June  eighteenth9 
1798  (vol.  iv  p  133.)  For  the  mode  of  naturaHzing;  aliens,  under  the 
old  laws  bf  Virginia,  see  vol.  ii.  Stat,  at  Large^  Index^  tit.  Naturali- 
zation. 


PATENTS. 

I 
FOR  the  laws  relating  to  patents,  see  act  of  Februa27  twenty-first, 
1793  :Laws  U,  S.  vol.  i.  pv  300.;  act  of  April  seventeenth,  1800, 
Laaou  U.  S,  vol.  v,  p.  88.  •  • 


'perjury. 

BY  act  of  April  thirtieth,  1790  (Laws  U,  S.  vol.  i.  p.  108,  sect.  18.) 
<<  If  any  person  shall  wilfi^liy  and  corruptly  commit  perjury,  or  shall 
bf  any  means  procure  any  person  to  commit  corrupt  and  wilful  per- 
jury, on  his  or  her  oath  or  affirmation,  in  any  suit,  controversy,  mat- 
ter or  cause,  depending  it)  any  of  the  courts  of  .the  United  tates,  or 
in  any  deposition  taken  pursuant  to  the  laws  of  the  United  States,  every 
person  so  offending,  and  being  thereof  convicted,  shall  be  impi  isoned 
not  exceeding  three  years,  and  fined  not  exceeding  eight  hundred  dol- 
larsy  and  shall  stand  in  the  pillory  for  one  hour,  and  be  thereafter  ren- 
dered incapable  of  giving  testimony  in  any  of  the  courts  of  the  United 
States,  until  such  time  as  the  judgment  so  given  against  the  said  of- 
fender shall  be  reversed.^ 

Sect.  19.  *•  In  every  presentment  or  Indictment  to  be  prosecuted 
against  any  person  for  wilful  and  corrupt  perjury,  it  shall  be  sufficient 
to  set  foiih  the  substance  of  the  offence  charged  upon  the  defendant^ 
and  by  what  court;  or  befoi^  whom  the  oath  or  affirmation  was  taken 
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(Aerring  such  court,  or  person  or  persontt  to  ha^o  a  ooinpetcat  aa- 
thority  to  administer  the  same)  together  with  the  proper  avernieiU  or 
averments,  to  firisUy  the  matter  or  matters  wherein  the  perjury  or 

g^rjuriea  is  or  are  assigned ;  without  setting  forth  the  bilU  answer,  is- 
rniation,  indictment,  dc^claration,  or  any  part  of  any  record  or  pro- 
ceeding, dther  in  law  or  equity,  other  than  as  aforesaid,  and  without 
Betting  forth  the  commiasion  or  authority  of  the  court,  or  person  or 
persons  before  whom  thd  perjury  waa  committed." 

Sect.  20.  ^  In  every  presentment  or  indictment  for  subornation  of 
perjury,  or  for  corrupt  bargaining  or  ctmtracting  with  others  to  com- 
mit  wUfui  and  cori*upt  perjury,  it  shall  be  sufficient  to  set  forth  the 
substance  of  the  offeuce  charged  upon  the  defendant,  withoat  setting 
forth  the  bill,  answer,  information,  indtc.tment,  declarauoQ,  or  any 
part  of  any  record  or  proceeding,  either  in  law  or  equity,  and  without 
setting  forth  the  commisstoo  or  authority  of  the  court,  or  person  of 
persons  before  whom  the  perjury  was  committed,  or  was  agreed  o^ 
promised  to  be  pommftted. 

For  precedents,  see  those  under  title  Foroert,  in  this  Jfipendixy 
the  formal  parts  of  which  will  equally  iferve  for  ocber  cases. 


PIRACY. 

BY  act  of  April  thirtieth,  1790  {Lama  U.^  S.  vol.  i.  p.  10!2,  sect  8.) 
^  If  any  person  or  persons  shall  commit  upon  the  highaeaa,  or  in  any 
river,  haven,  bason  or  bay,  out  of  the  jurisdiction  of  any  particular 
state,  murder  or  robbery,  or  'any  other  offence,  which,  if  committed 
within  the  body  of  a  county,  would,  by  the  k||a  of  the  United  States 
be  punishable  with  death ;  or  if  any  captain  or  mariner  of  any  ship  or 
other  vessel  shall  piraticaBy  and  feloiuously  run  away  with  such 
ship  or  vessel,  or  any  ^oods  or  merchandise,  to  .the  value  of  fifty  dol- 
lars, or  yield  up  such  shipor  vessel  voluntarily  to  any  pirate  ;  or  tf  any 
aeaman  shall  lay  violent  hands  mran  his  commander,  thereby  to  hinder 
and  prevent  his  fighting  in  defence  of  his  ship  or  goods  committed  to 
bis  trust,  or  shall  make  a  revolt  in  the  ship;  every  such  offender  shaB 
be  deemed,  taken  and  adjudged  to  be  a  pirate  aiuL  felon,  and  being 
thereof  convicted,  shall  suffer  death ;  and  the  trial  of  crimes  commit- 
ted  on  the  high  seas,  or  in  any.  place  out  of  the  Jurisdiction  of  any  par- 
dcular  state,  shall  be  in  the  district  where  the  offender  is  apprebendedf 
or  into  which  he  may  first  be  brought.*' 

Sect.  9.  ^<  If  any  citizen  shall  cdmmit  any  piracy  or  robbery  afara- 
said,  or  any  act  of  hostility  against  the  United  States,  or  any  citiaen 
thereof,  upon  the  high  seas,  under  colour  of  any  commission  kom 
any  foreign  prince  or  state,  or  oQ  pretence  of  authority  from  any  per- 
son,  such  offender  shall,  notwithstanding  the  pretoice'  of  any  such 
Authority,  be  deemed,  adjudged,  and  taken  to  be  a  pirate,  feloo»  ausd 

^^ber,  and,  on  beijog  thereof  convicted,  shall  auflfer  deitb." 
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■  Sect.  10.  <<  Every  perion  who  shall,  either  upon  the  land  orihe 

*  seas,  knowingly  and  wittingly,  aid  and  asatat,  procure,  command, 
^  counsel  or  advise  any  person  or  persons  to  do  or  commit  any  murder 
f  or  robbery,  or  other  piracy  as  aforesaid,  upon  the  seas,  which  shall 

affect  the  life  of  such  person,  and  such  person  or  persons  shall  there- 
upon do  or  commit  any  auch  |Mracy  or  robbery,  then  all  and  every 
such  person  so  aa  afbmaid  aiding,  assisting,  procuring,  command- 
ing, counselling  or  advising  the  same,  either  upon  the  land  or  the 
aea,  shall  be«  and  they  are  hereby  declared,  deemed,  and  adjudged  to 
^  ^,  accessary  to  such  pirades  before  the  f^at,  and  every  such.peraon  be- 

Vig  thereofconvicted,  shall  suffer  death." 

Sect  1 1 .  '<  After  any  murder,  felony,  robbei|r,  or  other  piracy  what- 
soever aforesaid,  is  or  shall  be  committed  by.  any  pirate  or  robber, 
0very  person,  who,  knowing  that  such.pirate  or  robber  has  done  or  com- 
mitted any  such  piracy  or  robbery,  shall,  on  the  land  or  at  sesy  Deceive, 
entertain,  or  conceal  any  such  pirate  pf  robber,  or  receive  or  take  into 
his  custody  any  ship,  vessel,  goods  or  chattels,  which  have  been  by 
^ny  such  pirate  or  robber  piratically*  and  fek>niou8ly  taken,  shall  be> 
and  are  hereby  declared,  deemed  and  adjudged  to  be,  accessary  to  such 
piracy  or  rpbbery,  after  the  fact ;  and  on  conviction  thereof,  aliall  be 
imprisoned  not  exceeding  three  years,  and  fined  not  exceeding  five 
hundred  dollars.*' 

Sect.  12.  If  any  seaman  or  other  person  shall  commit  manslaugh- 
ter upon  the  high  seas,  or  confederate,  or  attempt,  or  endeavour  to 
corrupt  any  commander,  master,  officer  or  mariner,  to  yield  up  or  to 
.  run  away  with  any  ship  or  vessel,  or  witli  any  goods,  wares,  or  mer- 
chandise, or  to  turn  pirate,  or  to  go  over  to  or  confederate  with  pi- 
rates, or  |n  any  wise  trade  with  any  pirate,  knowing  htm  to  be  such, 
or  shall  furnish  'such  pfrate  with  any  ^mmuhition,  stores,  or  provi- 
sions of  any  kind,  or  shall  fit  put  any  vessel  knowingly,  and  with  ^  de- 
sign to  trade  with  or  supply,  or  correspond  with  any  pirate  or  robber, 
upon  the  seas;  or  if  any  person  or  pertens  shall  any  ways  coosuljt, 
combine,  confederate «r  correspond,  with  any  pirate  or  robber  on  the 
seas,  knowing  him  to  be  guilty  of  any  such  pn*acy  or  robbery  ;  or  if 
any  seaman  shall  confine  the^hia^ter  of  any  ahip  or  other  vessel,  or 
endeavour  to  make  a  ^volt  in  suck  shiQ  ;^uch  person  or  pei*sons, 
.80  offending,  and  being  thereof  convicted,  sIkiU  be  imprisoned  not 
exceeding  three  years,  and  firted'npt  ex4;eeding.  ppe  thousand  dol- 

iars." 

I 

For  precedents,  seft  title  Fob GEtiT,  in  this  ^fificndix^  describing 

tlie  offence  so  as  to  bring  it  undei\  the  above  laW. 

Postage  oflettn9.    Sec  Maix. 

PajsoMMRS, /or.<^6/.    See  Imsolyent  nanxoRs. 

Prisojvbrs,  Jor  crhnca.    See  Criminals. 
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PROCESS. 


BY  act  of  April  thirtieth,  1790  {Laws  U.  S.  vol.  i.  p.  109,  sect.  22.) 
<'  If  any  person  or  persons  ^all  knowingly  and  wilfully  obstruct,  resistf 
or  oppose  any  officer  of  the  United  Stated,  in  serving,  or  attempung  to 
serve  or  execute  any  iliesne  process,  or  warrant,  or  any  rule  or  order 
of  any  of  the  courts  of  the  United  States,  or  any  other  legal  or  iudi- 
cial  writ  or  process  whatsoever,  or  shall  assault,  beat  or  wound  any 
officer,  or  other  person  duly  authorised,  in  serving  or  execuiing 
any  writ,  rule,  order,  process  or  warrant  aforesaid,  every  person,  so 
knowingly  and  wilfully  offending  in  the  premtsea*  shall,  on  convictioii 
thereof,  be  imprisoned  not  exceeding  twelve  months,  and  ffned  not 
exceeding  three  hundred  dollars.*' 

Public  acU  <if  the  tcverai  9tate$y  how  to  Ar  auiheniicated.    See  £rr- 

DENCS* 


QUARANTINE. 

OFFICERS  of  the  United  Sutes  not  to  contravene  the  quarantine 
laws  pf  the  several  states,  but  to  assist  in  their  exectttioQ.  -See  LawUl. 
S,  vol.  iv.  p.  259. 

Receivers  qf  stoien  gOode.    See  Larcbnt. 


RECORDS, 

BY  act  of  April  thirtieth,  1790  (Lawd  U.  S.  vol,  i.  p.  106,  sect.  IS.) 
^  If  any  person  shall  felonbusly  steal,  take  awayr  alter*  falsify,  or 
otherwise  avoid  any  record,  writ,  process,  or  other  proceedings  in  aay 
of  the  courts  of  the  United  StateS)  by  means  whereof  any  judgmoit 
shall  be  reversed,  made  void,  or  not  take  effect,  or  if  |uny  person  sh«ll 
acknowledge  or  procure  to  be  acknowledged,  in  any  of  the  coarts  afi>re- 
said,  any  recognizance,  bail  or  judgment,  in  the  name  or  names  of 
any  other  person  or  i>ersons,  not  privy  or  consenting  to  the  same,  evofy 
such  person  or  persons,  on  conviction  thereof,  shall  be  fined  not  ex* 
dVrediog  fiv^  thousand  dollars,  or  be  imprisoned  not  exeeediDg  aevca 
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ytBXSf  and  whipped  not  exceeding  thirtf^nkie  stripes.  Frmndedy  that 
this  act  shall  not  extend  to  the  acknowledgement  of  any  judg;ment  or 
judgiBen|s«  by  any  attorney  or  attomies^  duly  admitted^  for  any  per- 
.aon  or  persons  against  whom  any  judgment  or  judgments  shall  be  had 
or  fs^iven. 

IC7*  ^of*  f^  ^ode  ^  auikemieuHng  the  re€9rd%  9f  the  aeveral  stately 
flfee  £vinBNcx« 


RESCUE. 

BY  act  of  April  30th,  1790  (Z.  U.  S.  vol.  1,  p.  1 10,  sect.  23)  «  U 
any  person  or  persons  shall  by  force  set  at  liberty  or  rescue  any  person 
who  shall  be  found  guilty  of  treason,  murder,  or  any  other  capital 
crime)  or  rescue  any  person  convicted  of  any  of  the  said  crimesy  go- 
ing to  execution^  or  during  execution,  every  person  so  offending,  and 
being  thereof  convicted,  shall  suffer  death :  And  if  any  shall  by  force 
set  at  liberty  or  rescue  any  person,  who  before  conviction  shall  stand 
committed  for  any  of  the  capital  offences  aforesaid  ;  or  if  any  person 
or  persons  shall  by  force  set  at  liberty  or  rescue  any  person  commit- 
ted for  or  convicted  of  any  other  offence  against  the  United  States, 
every  person  so  offending  shall,  on  conviction,  be  fined  not  exceeding 
five  hundred  dolors,  and  imprisoned  not  exceeding  one  year/* 

For  precedents  of  warrants^  &c.  see  title  Forobrt,  of  this  Appen-- 
dix.  In  every' instance  observe  to  describe  the  offence,  as  nearly  a^ 
may  be,  in  the  words  of  the  law  itself. 

RoBBBRT,  see  PinACT. 

RoBBiHe  TUB  MAIL)  ste  Maxj^.  ^ 


SEAMEN, 

THE  act  of  Congres&of  July  3Qth,  1790,  entitled  ^  An  act  far  (he 
government  and  regulation  qf  seamen  in  the  merchants  service^"  com- 
prising a  variety  of  subjects  which  fail  within  the  jurisdiction  of  a 
justice  of  the  peace,  and  being  of  considerable  importance  to  met* 
chants  and  others  engaged  in  maritime  affairs,  it  is  presumed  that  a 
"  recital  of  the  whole  act  will  be  acceptable  to  many  into  whose  hands, 
this  book  will  fall.    {See  L.  U.  S.  voL  1 ,  p.  1 34.) 

Sect.  \.  Be  it  enacted  hy  the  Senate  and  House  of  Representatives  qf 
the  United  States  of  America  in  Congress  auembUdy  '*  That  from  and 
after  the  first  day  of  December  next,  every  master  or  commander  of 
any  ship  or  irtssel  bound  from  a  port  in  the  United  States  tojtny  fo- 
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i«ig:n  port,  or  of  any  ahip  or  VMid  of  the  ImthMi  «f  ^ftjr  taMOT  M. 
wards,  bound  from  a  poK  in  one  stale  to  a  port  in  aajp  ailMr  tiian  « 
adjoining  state,  shall*  before  be  proceed  on aiieb  ^vyayt* malMMiaLgvaa- 
ment  in  writing»  or  in  print,  with  efcrf  aeatnan  or  niwinti  <id  boaai 
such  ship  or  vessel  (except  such  as  shall  be  apprentice  or  sei¥Ml4D 
Umself  or  owners)  dedaruig  the  vofage  or  foywgm^  term  oriMiMi0f 
time,  for  which  such  seaman  or  mariner  shall  be  shipped.  Aai  iff  «f 
master  or  commander  of  such  ship  or  vessel  shall  carrj  tmc  any  mth 
man  or  mariner  (except  apprentices  or  senranta  as  aftmaid)  withovt 
such  contract  or  agreement  being  first  made  and  signed  bf  the  sea- 
men  and  mariners,  such  master  or  rommander  shaU  pay  to  eitry  soch 
seaman  or  mariner  the  highest  price  or  wages,  which  ahall  have  been 
given  at  the  port  or  place  where  auch  seaman  or  mariner  shiil  have 
been  shipped,  for  a  similar  voyage,  .within  three  months  next  before 
*  the  time  of  such  shipping :  Pmnded  such  seaman  or  mariner  shaD 
'  perform  such  voyage ;  or  if  net,  then  for  such  thse  as  be  ;shail  conti* 
nue  to  do  duty  on  board  such  ship  or  vessel ;  and  shall  inoreover  for- 
feit twenty  dollars  for  every  such  seaman  or  marineTy  One  li|df  to  the 
use  of  the  person  prosecuting  for  the  same,  the  other  half  to  the  use 
of  the  United  Sutes :  And  such  seaman  or  maruier^  not  having  signr 
ed  such  contract,  shall  not  be  bound  by  the  regulations^  mr  aubfea  tm 
the  penalties  and  forfeitures  contained  m  this  ad. 

Sect.  2.  ('  Ai  the  foot  of  every  such  contract,  there  shall  be  a  mm- 
roorandum  in  writing,  of  the  day  and  the  hour  on  which  such  •**^TiMMt 
or  mariner,  who  shall  so  ship  and  subscribe,  shall  render  themaelvea 
on  board,  to  betrin  the  voyage  agreed  upon.  And  if  any  such  seaman 
or  mariner  shall  neglect  to  render^  himself  on  board  the  ship  or  vessel 
for  which  he  has  shipped,  at  the  *timr  mentioned  iH  such  memoran- 
dum, and  if  the  master,  commander,  or  other  officer  of  the  ship  or 
vessel,  shall,  on  the  day  on  which  such  neglect  happened,  make  an  en- 
try in  the  log-book  of  such  ship  or  vessel  of  the  name  of  such  seaman 
or  mariner,  and  shall  in  like  manner  note  the  time  that  he  so  neglected 
to  render  himself  (after  the  time  appointed)  every  such  seaman  or 
mariner  shall  forfeit,  for  every  hour  which  ho  shall  so  neglect  to  ren- 
der himself,  one  day's  pay,  according  to  the  rate  of  wages  agreed  up- 
on, to  be  deducted  out  of  his  wages.  And  if  any  such  seaman  or  ma- 
riner shall  wholly  ne$;lect  to  render  himself  on  board  of  such  ship  or 
vessel,  or  having  rendered  himself  on  board,  shall  afterwards  deaeit 
and  escape,  so  that  the  ship  or  vessel  proceed  to  aea  without  him,  eve- 
ry such  seaman  or  piariner  shall  forfeit  and  pay  to  the  master,  owner* 
or  consignee  of  the  said  ship  or  vessel,  a  sum  equal  to  that  which  shaU 
have  been  paid  to  him  by  advance  at  the  time  of  signing  the  confrady 
over  and  besides  the  sum  so  advanced,  both  which  anms  shaU  be  rep<K 
verable  in  any  court,  or  before  any  justice  or  justices  of  any  state,  d* 
ty,  town,  or  county,  within  the  United  States,  which  by -the  laws  theve^ 
of  have  cognizance  of  debts  of  equal  value,  against  such  seaman  of* 
ma.  iner,  or  his  surety  or  sureties,  in  case  he  shall  have  given  surety  to 
proceed  the  voyage. 

Sect.  3.  «( It  the  mate  or  first  officer  under  the  master,  and  a  tnara* 
rity  of  the  crew  of  any  ship  or  vessel,  bound  on  a  voyage  to  any  fo* 
reign  port,  shall,  after  the  voyage  is  begun  (and  before  die  ship  or 
vessel  shall  liave  left  the  land)  discover  that  the  said  ship  or  itesael  is 
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m  toihrs^rri*  ellietWMe  Mfit  fa  ber  ct^w,  bodjr,  tackle,  apperel,  fur- 
niturtf  proviiioBS,  o|*  stores,  to  proceed  on  the  intended  voyage,  and 
MkM  jmqiNr6au«ii.«otoe88  10  be  inquired  into,  the  master  or  com- 
nnnder  shaB,  upon  tlie  reqMest  of  tbe  said  mate  (or  other  ofiieer)  and 
webiiaajoiityy  iarthwith  ptoeetd  to  or  stop  at  the  nearest  or  most  con- 
vtmpat  port^piac*  wh«a«  such  inquiry  can  be  made,  and  shall  there 
apply  lojUie  jud^^^f  the  diatriet  court,  tf  he  shall  there  reside,  or  if 
Ml,  to  aoliie  juslice  of  the  peaee  of  the  city,  town,  or  place,  taking 
Vith  him  two  or  idore  of  the  said  crew  who  shidl  have  made  such  re- 
quasi  I  and  thartupon  such  judge  or  justice  is  hereby  authorised  and 
requivsd  lo  isaue  his  precept,  directed  to  three  persons  in  the  neigh- 
banrhoad)  the  most  skilful  in  maritime  affairs  that  can  be  procured,  re- 
quirii||».lheabL  lo  repair  on  board  such  ship  o%  vessel,  and  to  examine 
the  same  in  respect  to  the  defects  and  insuffidenciey  complained  ^ct, 
md  4o  flsakc  report  to  lumr  the  said  judi^e  or  justice,  in  writing,  under 
Uieir  httidsy  or  the  h«iidt  of  two  of  them,  whether  in  any  or  in  what  re* 
ap^ct  the  said  ship  or  vessel  is  unfit  to  proceed  on  the  intended  vpy* 
^e,  and  what  additioii  of  men,  provisions,  or  stores,  or  what  repsirs  or 
atMeraUona  in  the  body,  tackle,  or  apparel,  will  be  necessary ;  and  upon 
such  n^n  the  said  judge  or  justice  shall  adjudge  and  determine, 
and  shaU  jcndorse  on  the  the  said  report  his  judgment,  whether  the 
said  ship  or  vessel  is  fit  to  proceed  on  the  intended  voyage,  and  if  not, 
wh^thisr  such  repairs  can  be  made  or  deficiencies  supplied  where  the 
abip  or  vessel  then  lays,  or  whether  it  be  necessary  for  the  said  ship  or 
vessel  to  return  to  the  port  from  whence  she  first  sailed,  to  be  there  re- 
itted ;  and  the  master  and  crew  shall  in  all  things  conform  to  the  said 
judgment;  and  the  maater  or  commander  shall,  in  the  first  instance, 
pay  aU  the  costo  of  such  view,  report,  and  judgment,  to  be  taxed  and 
Mlowfed  on  afw  copy  thereof  certified  by  the  said  judge  or  justice. 
But  if  the  comf^int  of  th^said  cr^w  shall  appear,  upon  the  said  re* 
port  and  judgment,  to  have  been  without  foundation,  then  the  said 
master*  or  the  owner  or  consignee  of  such  ship  or  vessel,  shall  dedua 
the  amount  thereof,  and  of  reasonable  damages  fi>r  the  detention  (to 
be  ascertained  by  the  sud  judge  or  justice)  out  of  the  wages  growing 
due  to  the  complaining  seamen  or  miu*iners.  And  if,  after  such  judg- 
ment, such  ship  or  vessel  is  fit  to  proceed  on  her  intended  voyage^  or 
after  procuring  such  man,  previsions,  stores,  repairs  or  alterations,  as 
may  be  directed,  the  said  aeanaen  or  mariners,  or  either  of  them,  shall 
refuse  to  proceed  on  the  voyage,  it  shall  and  may  be  lawfiil  for  any 
jpMtice  of  the  peace  to  commit,  by  warrant  under  bis  hand  and  seal, 
every  such  seamau  or  mariner  (who^  shall  so  refuse)  to  the  common 
jail  of  the  county*  there  to  remam,  without  bail  or  mainprise,  nntil  he 
shall  have  paid  double  the  aum  advanced  to  him  at  the  time  of  sub- 
^cribiag  tte  contract  for  the  voyage,  together  with  such  reasonable 
costs  aa  shaH  be  allowed  by  the  said  justice,  and  inserted  in  the  ssid 
wairaim  and  the  surety  or  sureties  of  such  seaman  or  mariner  (in  case 
he  or  tiMsy  shall  have  given  any)  shall  remain  liable  for  such  payment ; 
nor  shaO  any  such  seaman  or  mariner  be  discharged  upon  any  writ  of 
habeas  corpus,  ^  etherwisek  mitil  such  sum  be  paid  by  him  or  them, 
or  his  or.their  safety  or  auretiesyibr  want  of  any  form  of  commit- 
ment,  or  ocher  previous  prooeediiigs :  Provided^  That  sufficient  mat- 
ter ahjsb  teiMMie  tw  appeal^  uvon  ti»  return  of  such  habeas  corpus^ 
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md  an  ezaminctioa  then  to  be  had»  to  detun  linn  for  the  cuuesliereiii 
before  assigned. 

Sect.  4.  ^<  If  any  person  shall  harbour  or  secrete  any  seansan  or 
mariner  belonging  to  any  thkp  or  vessel,  knowing  them  to  belong 
thereto,  every  such  person,  on  conviction  thereof  before  my  court  hs 
the  city,  town,  or  county,  where  he,  she,  or  they  may  reside,  shall  for* 
fett  and  pay  ten  dollars  for  every  day  which  he,  she,  or  they  shall  con* 
tinue  so  to  harbour  or  •secrete  such  seaman  or  mariner,  one  half  to  tho 
use  of  the  person  firos^uting  for  the  same,  the  other  half  to  the  use 
of  the  United  Sutes ;  and  no  sum  exeeeding  one  dollar  shall  be  reco- 
verable from  any  seaman  or  mariner  by  any  one  person,  for  any  debt 
contracted  during  the  time  such  seaman  or  mariner  shall  actnaUy  b^* 
long  to  any  ship  or  vesaeK  until  the  voyage  for  which  such  seaman  or 
mariner  engage4  shall  be  ended. 

Sect.  5.  *^  If  any  seaman  .or  mariner,  who-  shall  have  subscribed 
^ch  contract  as  is  herein  before  described,  shall  absent  himself  firom  on 
board  the  ship  or  vessel  in  which  he  shall  so  have  shipped,  without 
leave  of  the  master,  or  officer  commanding  on  board ;  and  the  mate  or 
other  officer  having  charge  of  the1og-book  shall  make  an  entry  there- 
in  of  the  name  of  such  seaman  or  mariner,  on  the  day  on  which  he 
shall  so  absent  himself^  and  if  such  seaman  or  mariner  shall  return  to 
his  duty  within  forty-eight  hours,  such  seaman  or  mariner  shall  for* 
feit  three  days  pay  for  every  day  which  he  shall  so  absent  himself,  to 
be  deducted  out  c^  his  wages ;  but  if  any  seaman  or  mariner  sl&ll  al^' 
sent  himself  for  more  than  forty-eight  hours  at  one  time,  he  shall  for- 
feit all  the  wages  due  to  him,  and  all  his  goods  and  chattels  which 
were  on  board  the  said  ship  or  vessel,  or  in  any  store  where  they  may 
have  been  lodged  at  the  time  of  his  desertion,  to  the  use  of  the  owners 
of  the  ship  or  vessel ;  and  moreover  shall  be  liable  to  pay  to  him  or 
them  all  damages  which  he  or  they  may  sustain,  by  being  obfiged  to 
hire  other  seamen  or  mariners  in  his  or  their  place,  and  such  damages 
shall  be  recovered  with  costs  in  any  court,  or  before  any  justice  or  ju»>. 
tices  having  jurisdiction  of  the  recovery  of  debts  to  the  value  of  ten 
dollars  oriipwards. 

Sect.  6.  <<  Every  seaman  or  mariner  shall  be  entitled  to  demand 
and  receive  from  the  master  or  commander  of  the  ship  or  vessel  to 
which  they  belong,  one  third  part  of  the  wages  which  shall  be  due  to 
him  at  every  poit  where  such  ship  or  vessel  shall  unlade  and  deliver 
her  cargo  before  the  voyage  be  ended,  unless  the  contrary  be  express- 
ly stipulated  in  tlie  contract ;  and  as  soon  as  the  voyage  is  ended,  and 
the  cargo  or  ballast  be  folly  discharged  at  the  last  port  of  delivery, 
every  seaman  or  mariner  shall  he  entitled  to  the  wages  which  shall 
be  then  due,  according  to  his  contract ;  and  if  such  wages  shall  not 
be  paid  within  ten  days  after  such  diksharge,  or  if  any  dispute  shall 
arise  between  the  master  and  seamen  or  mariners,  touching  the  said 
wages,  it  shall  be  lawful  for  the  judge  of  the  district  where  the  said 
ship  or  vessel  shall  be,  or  in  case  his  residence  be  more  than  three 
miles  from  the  place^  or  of  his  absence  from  the  place  of  his  resi** 
deuce,  then,  for  any  judge  or  justice  of  the  peace,  to  summon  the 
master  of  such  ship  or  vessel  to  appear  before  him,  to  shew  cause 
why  process  should  not  issue  against  such  ship  or  vessel,  her  tackle, 
f  uroitui^  and  apparel,  according  to  ^e  coorse  of  admiralty  couita^  to 
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aiiftv^r  for  the  said  wages ;  and  if  the  master  sliall  neglect  to  appear, 
or,  appearing,  shall  not  shew  that  the  wage^  arie  paid,  or  otherwise  sa» 
tisfied  or  forfeited,  and  if  the  matter  in  dispute  shall  not  be  forthwith 
settled,  in  such  case  the  judge  or  justice  shall  certify  to  the  clerk  of 
the  court  of  the  district,  that  there  is  sufficient  cause  of  complaint 
whereon  to  found  admiralty  process,  and  thereupon  the  clerk  of  such 
court  shall  issue  process  against  the  said  ship  or  vessel,  and  the  suit 
shall  be  proceeded  on  in  the  said  court,  and  final  judgment  be  given  ac- 
cording to  the  course  of  admiralty  courts  in  such  cases  used,  and  in 
such  suit  all  the  seamen  or  mariners  (having  cause  of  complaint  of 
the  like  kind  against  the  same  sliip  or  vessel)  shall  be  joined  as  com* 
plainants,  and  it  shall  be  incumbent  on  the  master  or  commander  to 
produce  the  contract  and  log-book,  if  required,  to  ascertain  any  mat- 
ters in  dispute,  otherwise  the  complainants  shall  be  permitted  to  state 
the  contents  thereof,  and  the  proof  of  the  contrary  shall  lie  on  the 
master  or  commander;  but  nothing  herein  contained  shall  prevent 
any  seaman  or  mariner  from  having ^or  maintaining  any  action  at  com- 
mon law  fbr  the  i*ecovery  of  his  wages,  or  from  in^mediate  process 
out  of  any  court  having  admiralty  jurisdiction,  wherever  any  ship  or 
vessel  may  be  found,  in  case  she  shall  have  left  the  port  of  delivery 
where  her  voyage  ended  before  payment  of  the  wages,  or  in  case  she 
shall  be  about  to  proceed  to  sea  before  the  end  of  the  ten  days  next  af* 
ter  the  delivery  of  her  cargo  or  ballast. 

Sect.  7\  '<  If  any  seaman  or  mariner,  who  shall  have  signed  a  con- 
tract to  perform  a  voyage,  shall  at  any  port  or  place  desert,  or  shall  ab- 
sent himself  from  such  ship  or  vessel,  without  leave  of  the  master,  or 
officer  commanding  in  the  absence  of  the  master,  it  shall  be  lawful  for 
any  justice  of  peace  within  the  United  States  (upon  the  complaint  of 
the  master)  to  issue  his  warrant  to  apprehend  such  deserter,  and  bring 
him  before  such  justice ;  and  if  it  shall  then  appear  by  due  proof,  that 
he  has  signed  a  contract  within  the  intuit  and  meaning  of  this  act,  and 
that  the  voyage  agreed  for  is  not  finished,  altered,  or  the  contract 
otherwise  dissolv^,  and  that  such  seaman  or  mariner  has  deserted  the 
ship  or  vessel,  or  absented  himself  without  leave,  the  said  justice  shall 
Qommit  him  to  the  house  of  correction  or  common  jail  of  the  city, 
town,  or  place,  there  to  remain,  until  the  said  ship  .or  vessel  shall  b& 
ready  to  proceed  on  her  voyage,  or  till  the  master  shall  require  his 
discharge,  and  then  to  be  delivered  to  the  said  master,  he  paying  all 
the  cost  of  such  commitment,  and  deducting  the  same  out  of  the  wages 
due  to  such  seaman  or  mariner. 

',  Sect.  8.  ''  Every  ship  or  vessel  belonging  to  a  citizen  or  citizens  of 
the  Ui^ited  States,  of  the  burthen  of  one  hundred  and  fifty  tons,  or 
upwards,  navigated  by  ten  or  more  pei^sons  \n  the  whole,  and  bound 
on  a  voyage  without  the  limits, of  the  United  States,  shall  be  provided 
with  a  chest  of  medicines,  put  up  by  some  apothecary  of  known  repu- 
tation, and  accompanied  by.  directions  for  administering  the  same ;  and 
the  said  medicbes  shall  be  examined  by  the  same  or  some  other  apo- 
thecary, once  at  least  in  every  year,  and  supplied  with  fresh  medicines 
in  the  place  of  such  as  shall  have  been  used  or  spoiled ;  and  in  default 
of  having  such  medicine  chest  so  provided,  and  kept  fit  for  use,  the 
master  or  commander  of  such  ship  or  vessel  shall  provide  and  pay  for 
all  such  advice^  medicine^  or  attendance  of  physicians,  as  any  of  the 
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crew  sball  stand  in  need  of»  in  case  of  sic)c&e88>  at  every  port  or  place 
where  the  ship  or  vessel  m^j  touch  or  trade  at  daring  the  rojagCf 
without  any  deduction  from  the  wages  of  snch  sick  seaman  or  ma* 
rinef. 

Sect  9.  <<  Every  ship  or  vessel,  t^elonging^  as  aforesaid,  bound  on  a. 
voyage  across  the  Atlantic  ocean,  shall,  at  the  time  of  leaving  the  lart 
pprt  from  whepce  she  sails,'  have  on  board,  well  secured  under  deck,  at 
lekst  sixty  gallons  of  water,  one  hundred  pounds  of  salted  flesh  meat, 
and  one  hundred  pounds  of  wholesome  ship-bread,  for  every  peram 
on  board  such  ship  or  vessel,  over  and  besides  such  other  provisions, 
stores,  and  livestock,  as  shall  by  the  master  or  passengers  be  put  on 
board,  and  in  like  proportion  for  shorter  or  longer  voyages;  and  la 
case  the  crew  of  any  ship  or  vessel,  which  shall  not  have  been  so  pro- 
ved, shall  be  put  upon  short  allowance  in  water,  flesh,  or  bread,  dur- 
ing the  voyage,  the  master  or  owner  of  such  ship  or  vessel  shall  pay 
to  each  of  the  crew  one  .day*s  wages  beyond  the  w:^s  agreed  on,  for 
every  day  they  shall  be  sp  put  to  short  allowance,  to  be  recovered  in 
'jtflr&same  manner  as  their  stipulated  wages." 

'-'  |C7*  For  subsequent  laws  relating  to  seamen,  see  act  of  May  28tb^ 
ir95  (L.  U.  S  vol.  3,  p,  332)  act  of  March  2d,  17P9,(X.  £7.  S,  vol.  4, 
p:  502)  act  of  July  16th,  1798  (L.  U,  S.  vol.  4,  p.  323)  act  of  March 
2d,  1799  (L.  U,  S.  vol.  4,  p.  497)  act  of  May  3d,  180^  (L.  U.  5.  voL 
6,  p.  1 76.)  See  also  title  Seamen,  in  the  body  of  this  work. 
'"  *  * 
fgf)  Warrant  against  n  seammi  or  mariner  for  neglecting 

to  render  himself  on  board  a  vessel,  or  far  deserting, 
after  having  signed  a  contract  to  perform  a  voyage- 
on  sect.  2. 

State  of  ,  to  wit. 

Whereas  AC,  commander  of  the  [describe  the  vessel  by 

her  kind  and  name^  as  sfdfi^  sloofi,  (^r  ]  of  hath  this  day  ma'de 

compiaint  to  me,  J  P,  a  justice  of  the  peace  for  in  the  state 

aforesaid,  that  B  S^  trho  was  bound  by  contract  to  perform  a  vt>yafre  in 
the  said  .>Ag*  or  sho/i  kffc,  as  the  case  may  be)  from 

the  port  of  to  the  port  of  did  altogether  neglect  to 

.  render  himself  on  board  the  said  sinp  {or  other  vessel^  om  the 

case  may  be^:  {or,  having  rendere^l  himself  on  board  the  said  ship,  Sec. 
did  deseit  therefrom,  so  that  the  said  ship,  &c.  did  proceed  to  sea  with- 
out him] :  These  are  therefore  to  require  you  to  summon  the  said  B 
S  to  appear  before  me,  at  on  the        da^  of  nest,  to  shew 

cause  why  tlie  said  B  S  shall'  not  forfeit  and  pay  to  the  baster  {tmrnerj 
or  consignee,  as  the  case  may  be)  of  the  Said  «^,  Sec.  a  sum  equal  to 
that  which  was  paid  by  the  said  A  C  to  the  said  B  S,  at  the  time  of 
signing  the  said  contract,  over  and  besides  the  sum  ao  advanced  and 
paid.  Given  under  my  hand.  Sec; 
To  to  execute. 

For  the  forms  of  judgments  and  executions,  sec  title  Warbavxs 
in  the  body  of  this  work. 
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ib)  JFarrant  to  three  persoris  to  view  the  condition  of  n 
vessel  bound  to  a  foreign  pori$  which  is  complained  of 
r  as  unfit  for  the  voyage :  on  sect.  3.. 

ToAN,BN>andCN, 
State  of  ,  towft. 

Whereas  A  M,  commander  of  the  ship  and  B  Sv  and  C  % 

two  of  the  crew  of  the  said  ship,  now  lying  at  and  bound  ou 

a  voyage  to  the  port  of  did  this  day  appear  before  me,  J  P,  a 

Justice  of  the  peace  for  in  the  state  of  and  gave  Yu$ 

information,  that  in  the  opinion  of  A  M,  mate  of  the  said  ship,  and  a 
majority  of  the  crew  of  the  same,  the  said  ship  is  too  leaky  [or,  iftm^ 
Jtt  in  her  crew^  tackle^  Istc.  mention  it]  to  proceed  on  her  intended  voy* 
age,  and  hath  also  made  application  to  me  to  have  the  same  viewedt 
according  to  the  directions  of  the  act  of  the  congress  of  the  United 
States  in  that  case  made  8hd  provided :  These  are  therefore  to  re- 
quire you  forthwith  to  repair  on  board  the  said  ship  and.  to 
examine  the  same  in  respect  to  the  defects  and  insufiBciencies  com^ 
plained  of,  and  to  make  report  to  me  in  writing  under  your  hands,  or 
the  hands  of  two  of  you,  whether  in  any  and  what  respect  the  said 
ship  is  un&t  to  proceed  on  the  intended  voyage,  and  what  ad- 
dition of  men,  provisions,  or  stores,  or  what  rapairs  or  alterations  in 
.  the  bodyi  tacUe»  or  apparel,  will Jm:  necessary.  Given  under  my  bandy 
this  day  of  in  the  year  and  in  the  . 
year  of  the  independence  of  the  United  States. 

(c)  Report  qf-  the  viewers. 

State  of  ,  .    to  wit. 

Id  pursttance  of  a  warrant  to  us  directed  by  J  P,  a  justice  of  the 
peace  for  in  the  stale  aforescdd,  we  have  this  day  repaired  oa 

board  the  ship  now  lying  at  and  bound  on  a  voyage 

to  the  port  of  and  having  carefully  examined  into  the  aevaral  de. 
fects  and  insufficiencies  complained  of  by  the  mate  and  a  majority  of 
the  crew  of  the  said  ship  do  report  os  follows,  viz.  {here  make 

the  r^mri  efieciaMy^  and  qfeuch  thingaaMare  required  inthe  magi9trate*a 
warrani.} 

*  On  this  report  the  magistrate  is  to  endorse  his  judgment,  and  of 
such  objects  ffs  are  prescribed  by  the  above  section. 

The  costs  and  daipagcs  attending  tlie  view  are  to  be  ^axed  by  the 
magistrate,  ort  a  fs^ir  copy  of  the  proceeding*}. 
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((/)  JFarrant  to  commit  a  seaman  to  pristm  who  refuses  tB 
proceed  on  the  intendM  voyage,  after  the  ship  is  fit  Jinr 
sea :  Mn  sect*  Z. 

State  of  9  to  wit. 

To  the  keeper  of  the  jail  for 
Whereas  A  M,  commander  of  the  ship  now  lying  at 

and  bound  on  a  voyage  to  the  port  of  did  make  ap- 

plication to  me*  J  P9  a  justice  of  the  peace  for  the  county  of 
to  i^sue  my  warrant  directed  to  three  men  in  the  neighbourhood,  the 
most  skilful  in  mantime  affairs  that  could  be  procured,  in  order  to 
have  the  Condition  of  the  said  ship  viewed,  according  to  the  act  of  the 
congress  of  the  United  States  in  that  case  made  and  provided,  he,  the 
said  A  M,  accompanied  by  two  of  the  crew  of  the  said  ship,  having 
given  me  information,  that  in  the  opinion  jf  the  mate,  and  a  majority 
of  the  crew  of  .the  said  ship,  she  was  unfit  to  proceed  on  her  intended 
voyage ;  and  whereas,  in  consequence  of  the  said  application,  I  did  ac- 
cordingly issue  my  warrant,  directed  to  A  N,  B  N,  a&d  C  N»  requir- 
ing them  to  raport  to  me  the  defects  and  insufficiencies  compilsined  of 
in  the  said  ship,  by  the  mate  and  a  majority  of  the  crew  of  the  same  ; 
and  it  being  my  judgment,  upon  the  report  of  the  said  A  N,  B  N, 
and  C  N,  that  the  said  ship  was  fit  to  proceed  on  her  intended 

voyage,  I  did  endorse  such  judgment  on  the  said  report^^and  direct  the 
xnasterand  mariners  of  the  said  ship'in  all  things  to  conform  thereto ; 
but  A  S,  B  S,  ^c.  crew  of  the  said  ship,  do  altogether  refuse  to  pro- 
ceed on  the  intended  voyage  :  These  are  therefore  to  require  you  Id 
receive  the  bodies  of  the  said  A  S,  B  S,  $cc.  into  your  jidl  and  custody, 
and  them  therein  safely  to  keep,  without  bail  or  mainprise,  until  they 
shall  have  severally  paid  to  the  said  A  M  double  the  sum  advanced  to 
them  i-esiiectivcly,  at  the  time  of  si{(ning  the  said  original  contract  ibr 
the  aibresaid  intended  voyage,  to  wit,  untU  they  shall  pay  the  som  of 

also  the  sum  of  being  the  treasonable  costs  attending 

this  warrant.    Given  under  my  hand  and  seal,  this  day  of 

in  the  year  and  in  the   .  year  of  the  indepen- 

dence of  the  United  States  of  America. 

NoTB.  If  the  seamen  are  not  ali'eady  in  custody^  this  lost  pKoept 
should  be  preceded  by  a  warrant  to  bi*ing  the  accused  party  beibre  a 
justice  of  the  peace.  This  warrant  may  be  easily  drawn,  by  observing 
the  formal  pans  of  the  last  precedent.  ^ 

{e)  TFarrant  agauist  a  seammifor  absenting  himself  from 
on  board  a  vessel. 

•  State  of  ,  to  wit. 

Complaint  being  this  day  made  to  mc,  J  P,  a  justice  pi  the  peace 
for  in  the  state  of  by  A  M,  master  of  the  ship 

now  lying  at  that  B  S,  one  of  the  seamen  of  the  said  ship,  who 
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had  signed  a  contract  for  a  voyage  in  the  said  ship  ftom  the  poi 
tt>  the  port  of  did  absent  himself  from  on  board  the  s 

ship,  for  the  space  of  as  appears  by  lh6  entry  in  the  log-tx>o] 

the  said  ship.    These  are  therefore  to  require  you  to  summon  the  £ 
B  S  to  appear  before  me,  at  on  the  day  of  next, 

shew  cause  why  he  should  not  forfeit  and  pay  [a*  theJarJHture  defie 
0n  the  length  nf  Ume  the  seaman  ia  ahsenty  the  warrant  must  vary 
cordir^ly]  and  moreover,  all  sudi  damages  as  the  s^d  A  M  shall  h 
sustained  in  consequence  of*  being  pbfiged  to  hire  other  seamen  in 
place  of  the  said  B  S,  and  do  you  then  and  there  make  return  i: 
you  have  executed  this  warrant;.  Given  &c* 
To  to  execute. 

#  Judgment. 

On  hearing  the  matter  of  the  within  complaint,  it  is  conside 
Ihat  the  said  B  S  forfeit  and  pay  unto  the  said  A  M  the  sum  of 
(acctfrdtTig  to  the  nature  of  the  case)  al^o,  the  sum  of  for  dama| 

and  the  further  sum  of  for  the  costs  of  this  warrant. 

JF 

(yO  ff^<^rrant  Jbr  a  seaman*s  wages^  on  sect.  6. 

State  of  ,  to  wit 

WHEREAS,  P  S,  one  of  the  seamen  of  the  now  lyin] 

commanded  by  A  M,  hath  this  day  made  comphint  to  me, 
a  Justice  of  the  peace  for  in  the  state  aforesaid  (the  reside 

ofthe  judge  of  the  district  of  the  United  States  being  more  t 
three  miles  from  the  place  where  the  said  vessel  lies)  that  the 
(vessel)  hath  performed  the  voyage  for  which  the  said  B  S  < 

tracted,  and  the  cargo  and  ballast  of  6ie  said  (vessel)  hath  b 

fully  discharged  at  the  last  port  of  delivery^  more  than  ten  days  i 
and  that  there  is  now  due  to  the  said  B  S  the  sum  of  for 

wages  in  performing  the  said  voyage,  agvecable  to  contract  which 
commander  of  the  said  (vessel)  doth  refuse  to  pay  ;  these 

therefore  to  require  you  to  summon  the  said  A  M,  to  appear  be 
me,  at  on  the  day  of  &c.  to  shew  cause  why  process  she 

not  issue  against  the  smd  (vessel)  her  tackle,  furniture  and  apps 
according  to  the  course  of  admiralty  courts,  to  answer  for  the 
wages ;  and  then  and  there  make  return  how  you  have  executed 
precfspt.    Given  under  my  hand,  at  &c. 

To  to  execute. 

Note. ...If  the  application  is  for  one  thiixl  of  the  wages,  to  wl 
the  seamen  are  entitled  on  their  touching  at  a  port  and  delivermg 
vessel's  cargo,  before  the  voyafje  is  ended,  the  Same  proceedings 
to  be  had  as  in  the  last  case.  The  above  warrant  may  also  be  adop 
with  such  variations  as  will  suit  the  case. 
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{g)  Certificate  of  the  magistrate. 

I,  J  P,  a  juslice  of  the  peace  for  in  the  state  of  do  ^ 

hereby  cerdfy,  that  on  the  application  of  B  S,  one  of  the  seamen  of  ^ 
the  ship  {shafts  Ufc.)  of  commanded  hy  A  M,  now  Ijiog 

at  for  wages  due  from  the  said  commander  to  the  said  B  si 

I  issued  my  warrant,  requiring  the  sud  A  M  to  appear  before  me,  and 
shew  cause  why  process,  according  to  the  course  of  admiraity  courtsi 
should  not  issue  ag^amst  the  ship  (aloofly  ^t.)  her  tacUe»  fur- 

niture^ and  apparel,  to  answer  for  the  said  wages ;  but  thesud  A  M 
fiufing  to  appear  [or  aft/iearing^  failing  to  shew  that  the  wp^^  are  pud, 
or  otherwise  satisfied  or  forfeited]  it  is  therefore  my  opinion,  that  there 
is  sufficient  cause  of  complaint,  whereon  to  found  admiraity  proceas. 
Certified  this  day  of       in  the  year  and  in  the  yaar 

of  the  independence  of  the  United  States  of  America. 
To  A  C,  clerk  of  the  court  of  the! 
« United  States,  for  the  district  > 
•of  .  J 

(h)  Warrant  to  apprehend  a  seaman^  absenting  himse{f* 
Jrom  his  vesseL 

State  of  ,  to  wit. 

Complaint  this  day  being  made  to  mey  J  P,  a  justice  of  the  peace 
for  by  A  M,  master  of  the  ship  new  lying  at  the  port 

of  that  B  S,  one  df  the  seamen  belonging  to  the  said  ship 

who  is  bound,  by  contract  in  writing,  to  perfiMtn  a  Toyage  in  &e  said 
ahip,  hath  deserted  from  the  said  ship,  without  the  leave  of  the  said 
AM:  These  are  therefore  to  require  you  to  apprehend  the  said  B  S, 
and  to  bring  him  before  me,  at  on  the  day  8cc.  to  answer 

the  premises,  and  to  be  dealt  with  aooording  to  law ;  and  do  yon  tiien 
and  tliere  vnekt  return  how  you  liave  executed  this  warrant.  Givm 
Sec. 

To  to  execute. 

(i)  Commitment  of  a  seaman  who  had  deserted. 

State  of  ,  to  wit. 

To  the  keeper  of  the  jail  of 
Whereas  B  S,  one  of  the  seamen  befongtng'to  the  ship  {doofi,  &r.) 
of  commanded  by  A  M,  hath  been  arrested  by  my  war- 

rant, and  brought  before  me,  for  deserting  from  the  said  shipt  without 
the  leave  of  the  said  A  M  ;  and  it  appearing  to  me,  from  due  proof, 
that  the  said  fi  S  hath  signed  a  contract  for  performing  a  voyage  m  the 
said  ship,  within  the  intent  and  meaning  of  the  act  of  the  congress  of 
the  United  States,  entitled,  ^  An  act  for  the  government  and  reg;«iia-v 
tion  of  seamen  in  the  merchants  service/'  and  that  the  voyage  agre^ 
for  is  not  finished^  altered,  or  the  oontract  otherwise  dissolved,  and 
that  the  said  B  S  hath  deserted  from  the  said  ship  («/oo>i,  (sV.) 
without  the  leave  of  the  owner  thereof:  These  are  therefore  to  require 
you  to  receive  the  body  of  the  said  BS^  into  your  jail  aiideom>dy. 
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9tiA  him  thefra  teMf  to  keep,  unt9  the  said  ship  shall  b^ 

ready  to  proceed  cm  her  iK>yage)  or  tintil  the  said  A  M  shall  require 
his  ^scharge^  and  until  the  said  A  M  shall  pay  the  costs  of  this  com- 
mitment.   Given  under  my  hand  and  seal, '  this  day  of 
in  the  year               and  in  the             year  of  the  independence  of  the 
United  States  of  America. 


SLAVES. 


AS  to  the  penalties  for  bdi^  engsffecl  in  the  slave  trade,  see  act  of 
March  twenty -second,  1794  (Xaw*  U.  S.  vol.  iii.  p.  33.)  For  the  pro- 
hibition of  the.further  importation  of  slaves,  and  rejpilations  to  be  ob- 
served in  carrying  them  coastv^iae,  see  act  of  March  second,  1807. 
Md.  vol»  viii.  p.  263. 


TREASON. 

BY  act  of  April  thirtieth,  1790  (Xom  U.  S.  vol.  i.  p.  100,  sect.  1.) 
^  If  any  person  or  persons,  owing  allegiance  to  the  United  States  of 
America,  shall  levy  war  agunst  them,  or  shall  adhere  to  their  ene- 
mies, giving  them  aid  and  comfoit  within  the  United  States,  or  else- 
where, and  shall  be  thereof  convicted,  on  confession  in  open  coun, 
or  on  the  testimony  6f  two  witnesses  to  the  same  overt  act  of  the  trea- 
son whereof  he  or  they  shall  stand  indicted,  such  person  or  persons 
shall  be  adjudged  guilty  of  treason  against  the  United  States,  aiul  shall 
sufier  death.'' 

Sect.  2.  w  If  any  person  or  persons,  having  knowledge  of  the  com- 
mission of  any  of  the  treasons  aforesaid,  shall  conceal,  and  not  so  toon 
^  as  may  be  make  known  the  same  to  the  president  of  the  United  States, 
'  or  some  one  of  the  judges  thereof^  or  to  the  president  or  governor  of 
a  particular  state,  or  some  one  of  the  judges  or  justices  thereof,  such 
person  or  persons,  on  conviction,  shall  be  guilty  of  misprision  of  trea- 
son, and  shall  be  imprisoned  not  exceeding  seven  years,  and  fined  not 
exceeding  one  thousand  dollars/' 

By  the  above  recited  law,  sect.  39  ^  Any  person  who  shall  be  ac- 
cused and  indicted  of  treason  shall  have  a  copy  of  the  indictment, 
and  a  list  of  the  jury  and  witnesses  to  be  produced  on  the  trial,  for 
proving  the  said  indictment,  mentioning  the  names  and  places  of  abode 
of  such  witnesses  and  jurors,  delivered  unto  him  at  least  three  entire 
days  before  he  shall  Ims  tried  for  the  same ;  and  in  other  capital  of-^ 
fences,  shall  have  such  copy  of  the  indictment  and  list  of  the  jury  two 
entire  days  at  least  before  the  triaL    And  every  person  slo  accu8e4  aad 
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indicted  for  any  of  the  crimes  aforesaid  shall  be  aUowed-aad  admitted 
to  make  his  fall  defence  by  counsel  learned  in  the  Jaw ;  and  the  court 
before  whom  such  person  shall  be  tried),  or  some  judge  thereof)  shall, 
and  they  are  hereby  authorised  and  required,  immediately  upon  his  re^ 
quest,  to  assign  to  such  person  such  counsel,  not  exceeding  two,  as 
such  person  shall  desire,  to  whom  such  counsel  shall  have  free  access 
at  all  seasonable  hours ;  and  every  such  person  or  persons  accused  or 
indicted  of  the  crimes  aforesaid  shall  be  allowed  and  admitted  in  his 
said  defence  to  make  any  proof  that  he  or  they  can  produce,  by  lawful 
witness  or  witnesses,  and  shall  have  the  like  process  of  the  court 
where  he  or  they  shall  be  tried,  to^  compel  hb  or  their  witnesses  to 
appear  at  his  or  their  trial,  as  is  usually  granted  to  compel  wimesses 
to  appear  on  the  prosecution  against  them." 

See  title  Mutk. 

The  precedents,  imder  title  Fougbrt,  in  this  ^ppentMxj  may  be 
adopted  here,  with  suck  variations  as  will  express  the  crime  of  Tbba- 

ON. 

THE  following  points  respecting  criminal  prosecutions  under  the 
laws  of  the  United  States,  not  falling  under  any  particular  head,  were 
reserved  for  the  conclusion  of  this  J^^atndix, 

BY  act  of  April  thirtieth,  1790  {Lawn  U.  S.  vol.  i.  p.  U3,  sect.  32.) 
<^  No  person  or  persons  shall  be  prosecuted,  tried  or  punished,  for  trea- 
son or  other  capital  offence,  wilful  murder  or  forgery  excepted,  unless 
the  indictment  for  the  same  shall  be  foun4.'by  the  grand  jury,  within 
three  years  next  after  the  treason  or  capital  6fience  aforesaid  shall  be 
done  or  committed ;  nor  shall  any  person  be  prosecuted,  tried  or  pun- 
ished, for  fuiy  offence  not  capital,  nor  for  any  fine  or  forfeiture  under 
any  penal  statute,  unless  the  indictment  or  information  for  the  same 
shall  be  found  or  instituted  within  two  years  from  the  time  of  commit- 
ting the  ofTi^nce,  or  incurring  the  fine  or  forfeiture  aforesaid :  Pro^ 
vided^  that  nothing  herein  contained  shall  extend  to  any  person  or  per- 
sons fleeing  from  justice. 

Sect.  33.  ^  The  manner  of  inflicting  the  punishment  of  death  shall 
he  by  hangmg  the  person  convicted,  by  tlie  neck,  until  dead." 


FINIS. 
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tfT  'tht  «ordspttatedincapltil  letters  tre  pmtfpii  titlet  in  tAt^hOfx^de^hfii  t!l6wpi1bte^ 
\nitaUc*  ue  tkks  in  the  Appendix,  No.  1  Ml  lid^S. 


AtaMBMMti  of  naianeei  0«  M8. 

not  Ify  nuvTM^  of  defendam*  Ml. 
AMhioii  Soeielv,  meaiberf  oi;  not  to  rft  on  tiki 

of  a  «kTe  for  freedom,  548. 
Alridpnents,oondcmnedj  300. 
Abtence^  where  preaamptian  of  dnth,  943. 
Aecew  of  httsbond,  when  {ireiunied,  137, 138.' 

wife  not  eoflPfCtcaM  to  prove  Ron^aooeMy 
23A. 
ACCESSORY,  hi  gtntmd, :».    Behtt  tlie  Iket, 
34.  After  the  flwt,  30.    Howproeeededaiahut^ 
37.    Puniahmcnt  oC  40.    Wanrants,  commh- 
meati,  and  hMSfenHMm  asalnfi,  41. 
Aecomplices,  68,  Ml. 

A^eoont,  attenrnt  to  prove  liemaof,  oa  trifcly  Bow 
6rconelUaire.33t. 
book,  evidence  for  whom,  S34. 
jrunnioi;,  limMation  of,  378 
Aceoiratt,  witli  priaoner*  in  penitentkly,  436| 

438. 
Atknowlcdfpntoit,  of  aecottnt,  378, 379, 
Acquitial.  hf  court  of  exiimniation,437, 
Aenonc,  liinitation  of;  376,  377. 

popular,  328. 
Aeti,  of  partief,  evidenocv  898. 

of  afaemhly,  329. 
ADBmoK,  iu  signifiaiiion  in  law,  47. 
wfMfii  and  bow  to  be  iited,  47, 48. 
what  are  good  odditibna.  47, 48. 
in  thi^  caw  of  lather  and  son,  48. 
AdiiMimnient,  of  court  of  I'xamination,  437. 
Artmtoiiti'acors,  submiision  loarUtratiati  bf,X01. 
how  far  tuhmlnion  an  tdminioa  of  as- 

sttt,  109. 

Adonvions,  eTideiice,  238. 

Adultery,  376. 

Adtertwmcnt,  ofanertmy,  236. 

Advicifs  of  eouneil,  concemms  penitentianr,  444, 

445,  446. 
AfRmiation.    See  Oaths. 
ABnuative,  in  iniie,  to  be  proved,  344. . 

counwl  who  befl^s,  mnsc  eonelnde*  345. 
Affray,  what,  49.    How  mpprrttcd  bf  a  pri- 
vate  penon,  50.    How  by  a  comtabte  or  peace 
officer,  50.    Mow  by  a  jtwricc  of  the  peace,  51. 
i>uniihfnentor,  5«.   Warrants  and  hidlctnicnu 
afpiintt  AfThiven,  52. 
AGE,  its  signineatioii  fai  kw,  56. 
Agents,  of  penitentiary,  444,  446. 
JffrCf>»rnt9^  r>S3,6S4. 
ALIENS,  definitioii,  56. 

how  uvaled  in  ease  of  war,  56. 
liow  pnnishfthle  for  rrimrs,  56. 
pri%  ilfges  and  disabilities  o^  as  to  estates 

real  nw!  perwnal,  57. 
rniiii4hnhl«>  Tor  lareray,  364. 
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Auifcnnr,  its  siifiimte^iam  si, 

stilts  for,  when  msiituted,  0,    , 
iA  what  eases  decreed,  57,  58,  59. 
how  relieved  against,  58. 
histocyof  jurisdictiooof  couits  eoneem* 
ingb  58. 
.   ne,  exeat  in  eainofl  399. 
fTT  Since  the  liile  yfffmwy  was  pniited  off,  it  hai 
been  solemnly  SecMed  \yr  the  chancellor  of  the 
ICichoiond  distnet  (Creed  Taylor,  esq.;  that  the 
eonrtf  of  chaneefy^  in  this  country,  possets 
jonsdietio*  hi  caai«  of  alimony :  a  dt-cree  wat 
accordins^y  made,  inthecnseorPurcell  v.  Riv 
eell ;  and,  on  ati  applicatioii  to  the  Judges  t^ 
the  eonn  of  appeals  to  be  allowed  in  ap|)eal 
from  the  decision,  it  wa*  UDauinmnsly  refused. 
Sae  thecase at  Vu^  ih  tlie  AtUewla^  No.  l,  to 
tint  work,  613. 
ALLKGIAKCE,  61. 

oath  oC  b}'  whiAn  td  bc>  takea,6^. 
Afanatiaefcs,  eriience,  334. 
./«ifiter^(«diir«  (L.  U.  S.)  e53< 
AMEMDMENT,  63. 

to  what  eases  it  extended,  62. 
bent<flt  of,  in  crimiiial  eases,  69. 
Amercement,  to  he  assessed  by  Jui-)-,  339; 
Ancient  dt'edvevidenae.  til, 
APrBALS,  63, 

on  warrant!,  595. 
Appearanoe,  to  a  summom,  5T0. 
Afipearanee  bail,  not  re(|uiivd  on  bonds  with  col' 
lateral  eoiwlitivn,  138. 
when  he  may  en'er  stwciul,  l^. 
Application,  of  pavfiieuts,  417. 
Aunonionnient,  or  rent.  481. 
AFPREN'I  ICES,  who  may  be  boiiuft  and  t« 
whom,  63.    The  manner  in  v(  hich  they 
sball  be  bound,  64.    KedpnKral  dutic4 
of  makterand  apprentree,  fl5.    Griev- 
•net-s  rt-dreaied,  65.    Adjiid^d  coses 
on  the  sultiret  of.  66.    I'nd^  iiture  of, 
botmd  by  tlie  ovenoet^  of  ihv  pitor,  fA, 
Indenture  of,  bound  togeth«>r  with  hitf 
lather,  67. 
may  be  moderl(tefy  corrected,  65. 
biiund  to  M  service^  65. 
disclMrrrn.  by  death  of  master,  when  and 

how  far,  66. 
not  bound  to  serve  executor  of  mastefi 

66. 
master  entitled  to.his  earnings.  d6« 
imieing  away.  66;  . 

no  appeal  from  older  concerning,  fStA 
APPROVER,  68. 

never  to  be  allowed,  68,  941. 
Arhiuators,  100. 
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Ai-bitniitrv,  niutakt-y  by.  IIP,  120. 

tluif  |>owi'ii,  lil. 
ARRAUiNMKXr,  &i. 
Army.  c»«Wi-i.j^(>s  3:o.  351»352,  357. 
AKHE^'i',  >»iuti.  OQ.    Who  iiimv  or  iiksynotbe 
anvsui).  f^o.    For  whAC  causes  of  itM- 
pieiun  an  :infst  may  b*:,  70.  By  nboin  • 
tlie  ant'^t    slmil  bt'  made.   71.     llie 
maunt  r  uf  an  anvst,  72.    Whit  if  lo 
be  doiir  af'tT  the  nrrest,  76, 
nrhrn^wi'bout  ^vurraut,  71. 
aroud  i»  the  ni?h(,  72 
doun  braktf,  tu  .  ualce,  v  hen,  7S. 
whai  iiiflkt  i  tin  am  nt,  76. 
of  mtlitia  ufllitn.  limitation  of,  ^6. 
Anon,  160.  17?i,  41.).   UO.  ^ 

Art,  words  of.  in  iiUliu(ni('lil«.  320. 
ASSAULT  AND  BATIKHY,  uJiat   77. 

In  whui  cast  9  ihf'y  may  be  jaacifi«4,  78. 

Kennedy  tor,  78 
elec'.kiiv.  nui  com  [jelled  in.  78. 
dtilarjcon  im  7U.    Plcadtuga  io  bar  is, 
.      73,  7Q. 

ca«4]el>ut  one  saiiiflicuon  in,  79. 
a  nleas*  loone.  a  release  to  all,  79. 
ma)  be  submitted  to  arbitratioai  104. 
Ateifpiment.  tiiiging;,  272. 
Aifuuipsit,  how  raised.  418. 
ATTACHMKN  IS,  where  the  d«4Moris  remo^nr 
privatily,  or  aku'unds  dud  conceals 
niiUKlf,  so  that  the  oniinary  proc(>M  of 
law  cannot  be  wrvcd  on  him,  84.  War* 
runt  of.  dfi.  bond  lo  the  defendant.  80. 
Sanje  to  ihe  klteriff,  87.  Itucypiender^ 
87.  Rruiuutiyn,  88.  Where  the  cre- 
ditor tuu  i^oundi  to  lutpect  that  bis 
debtor  intends  to  remove  his  cfTects; 
and  the  debt  dors  not  exceed  twenty 
dollart,  or  one  thousand  pounds  of  to. 
haciii.  88.  Wanant.  8Q.  \Slvtw  the 
de'.'t  il'tes  not  exee»d  ten  dollars,  or  two 
hui.di-ed  iMuniU  uf  tobacco,  89.  War> 
rant,  ^.  Matters  common  to  all  at* 
tachments,  90.  Wheit  tJie  creditor 
su«pecis  his  debtor  will  remove  before 
flic  debt  will  be  payable-,  or  where  lie 
has  rcMioved,  leaving; ed'eclsi  91.  War- 
nnt,  92, 93.  Bond,  on  tlie  Mile  of  the 
pi-optrty,  93.    Bond  for  the  nirplus. 

94.  Bond,  where  the  propcity  sold 
cannot  be  divided,  94.  Warrant,  when; 
the  debt  is  leM  than  xen  dolbrs,  or  four 
hundred  pounds  of  tobacco.  95.  Re.' 
funis  in  cast's  of  attachments,  95.  96. 
Where  there  ate  n^efletu,  95,  M'hete 
the  attachment  is  levied,  95.  Where 
atuche<1  in  tlie  hands  of  a  garnishee, 

95.  Where  tlie  proixriy  n  sold  under 
an  esi'cutiou,  96.  Judgments,  on  at- 
tachuienti  Ivfore  a  mai^stratts  96. 
Where  the  defendant  fuils  to  appear, 

96.  On  a  hearinfC^  06-  ^1ieiv  llie 
attacbmeitt  i«  levieil  in  the  hands  of  a 
ramnhee,  9(3.  Judtcnieut  fi>r  thede. 
fendant,  97.  Kxecntiun  upon  a  Judg- 
ment, in  attachment,  97.  Kxecution 
for  cost<,  97.  Adjndgctl  cases,  on  at- 
Uichn.erils,  <l>8. 

for  rent.  ISH. 

frtiiii  what  county  to  it$ue,  98. 

wheiv  h  vii^l,  <i8. 

intf-resl  to  be  demanded  on.  98. 

how  judi^iiR-ni  en'.crcd  against  ganiishfe, 

98. 
strietnt^fs  r<  quired  in,  9P. 
when  to  be  (|uiiUied,  98> 
pleadiit^^siu.  98. 
To  enfn-ce  nn  awani,  107.  116. 
lusiy  be  ext  cnti  d  by  conUnbles,  19l# 
oir.nnst  wiinessi«.  ^42    243. 
ArrAI.\DEH.  99. 

tlifler.  nco  betw'en  vm!  eomietioil,  99. 
lorf\iMin<  on,  :tlM>nxb«.d.  ^"3 
oueie.  wUciher  ttr  ait  cxtrriids  (o  a  fd> 
de  it,  99. 


Attomment,  487. 

Actomey,  reifereace  to  arfattiatioli  bjr,  101.    • 
how  far  a  witness.  337. 
payment  to,  rood,  418. 
Attorney,  ftoveri  or  Letter*  ^  695, 626^  0(87. 
A%-owiy,  491. 

AWARD,  what,  KM.  Who  may  or  nay  not  be^' 
arbitnmrv  100.  Who  may  or  mar  i|at 
Mbnui  to  ariiitraiioo,  100.  Wbatdklnca 
may  be  submktad.  103.  Ilia  extent  of 
Ae  submisaon.  104.  The  seretal  Idndl 
of  sobmkfioii,  lOjT.  When  a  iwlmiiiriMi 
may  be  revoked,  108.  Of  the  awaid  i 
trhen  it  skiU  be  good  nd  when  no^  109. 
Comimctiaa  of.  awaidi,  114.  Or  Che 
Quiiiie,  115.  What  shaHbeabrradkof 
.  the  awatd,  115^  Of  the  remedy  for  uon- 
performance,  US.  Pk«dinci  in  awaida. 
116.  Uuw  att  awtfd  aotay  be  rebevei 
against,  118.  Form  of  fubnunon  bf 
rule  of  court,  18S.  AiUtcatioB  band»  I2S. 
Conditioa  to  ttand  to  the  awnd  of  two 
attitraiocs  in  the  eomaaon  fbnn,  132. 
Condiiioa  to  itaivl  to  the  award  of  thwe 
arbiuraiara,  or  any  two  of  them,  and  ah 
vinjiiie  appdlmecL  183.  Form  of  an 
awaid^  IM,  688.  Form  of  an  um|Nnge» 
18<.  Oeneial  releaM^  in  obedienee  to 
an  award,  135. 

mflmcs,  how  Ihr  bound  by,  lOL 

fiemes  eotTBrt,  loi. 

paniec  only  bound  by,  101. 

attorney  toay  oaownt  to  a  nile  of  refbr-^ 
enee,  IDI. 

in  case  of  a  w{n»  104. 

lubmisiion  lo,  howconalnicd,  104. 

reference  by  rale  of  court,  how  made,  lOS. 

Kttinyande,  ftrwfaatcaaae,  107,  11B,119. 

cunstj^cthm  oC  to  bo&voutaUe,  109^  lie 

acuooupon,  115. 

ffeclaratkuia,  nteaii  aqilifatiniMii  bow  t*  be, 
114. 

what,  186.  DiffeTCvee  between  bail  ani- 
niainpi-iie,  136.  When  a  penon  may  be 
mschai;gvd  without  ba^  186.  Who  may 
or  may  not  be  bailed,  187, 441.  Who  may 
bail,  and  the  toannerof  it,  1S7.  Of  grant- . 
ing  bail  where  it  oo|dti  to  be  denied.  Of 
rrtusing  bail  where  K  ought  to  be  admic> 
tftU  1^8.  Requifing  excessive  bail,  128. 
Of  bail  bv  wiit  of  habeas  corpus,  IML 
When  bail  sliall  be  required  in  civil  ac. 
tious,i38.  When  bail  shall  not  be  reqaired 
ih  civil  actious,  without  the  diieecion  of  a 
judge  or  justice,  138.  Spcoa}  caaea  iu 
which  bail  n  required  by  the  laws  of  this 
commonwealth,  1^.  Offisnoca  imniahahle 


i^gnizanceoi  oan  macnnuMaU 
Hecogntzance  of  special  bad 

es.131.  Special  bail  In  detiiMK-, 
piece,  138.    BaU  baud  to  the 


by  the  laws  of  this  commaawcahh  by 
uiipristmmentj  wichootbidlor  nudnpriM^, 

130.  llecc^gnizanee  of  bail  in  a  crinuMat 
ffaae.  131.    Ht  -         .  -  - 
iu  civil  eases,  1 

131.  Bail  / 
sheriff,  132. 

when  not  to  be  tinted,  186. 

w  hen  ftirther  bad  may  be  l^eqoired,  127^ 

appearance,  not  required  on  bonds  with 
colbteral  condition,  128. 

when  he  mav  enter  special,  139. 

in  case  of  affirayen,  53. 

fur  an  assault,  BO. 

whcft  not  necessaiy  on  attachmcnta,  80. 

byrepuiedfiitberof  abastani,  Ul. 

in  Ipcpimy,  145. 

in  cnminal  cases,  generally,  306. 

how  made  a  w  iiiiess,  337. 

l)rin;,njig  up  priaoniT  by  habeas  corpoa,  38}. 

INruutuiiiig  n-coguizaiices  ol\  437. 

ivcoKnizai.ee  uf,  to  be  certified  to  circuit- 
couns.  4 J  7. 

hail  bond.  532. 
BALLAST,  1.13. 
Bank  dieiks  ru)-gini>;,  177,  304,  44|^i 

notes,  204.  3(>5,  442. 
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r  DOlb,  kreor  4^  369,  441. 

MMWrf  oC  441* 
evideiice  of  offioen,  fiv  Ailpnf.  440. 
manan  be  taken  in  executioin*  534. 
nar,  IB  aMiiilt'aiid  baiterr,  70. 
Btovatn  md  Sate,  deeds  oT,  028, 620,  030. 
BAHRATRY,  what   lU.     Warrant  agalnit  a 
barrator,    135.      Recognizaoce^    135. 
Mittifluu  Ibr  want  of  Miecaea,  135.  Ho 
oqgnizaooe  of  witnesMs,  136.    Indicv 
meat  for,  133,  130. 
BABTARDS,  who  ahall  be  daeoied,  137.    Pm- 
ceedinp  agftimt  th«  rmted  father  af 
m  hastara  cfaiUa.  130.    flaaiuination'of 
the  woman,  140.    Vkmnt  agaiiiii  the 
reputed  ihtScrt   MO.    Recugniaailcr, 

141.  Mhtimus,  148.  CapacUy  uf » 
baitard,  a«  to  inheriiancftj  142.  Con- 
aeaKnfr  tKe  death  «f  a  baitaql  abiW, 

142.  1 
bmuMl  alproitieei;  04. 

Battery,  n^  70. 

Jhrwdy-houiei,  405. 

Beef.  459, 

Best  evidence,  89t. 

BIGAMY,  144.  Warnui«fcr,  145.  Rectemanaa 
^baiU  us,  MkUiiiHs.  li^laimir 
ment  fbr  havhi;  two  whipt  at  one  agn 
tae  Mine  linie,  mO.  .fndicthient  16r 
havfng  two  hmhands  at  olie  and  the 
flunetimet  140. 
eridence.  In  praaeentioni  for,  240. 

B81  of  txaaptxMu,  245. 

when  and  how  to  be  taken,  245,  240. 
whc^  fhejr  ought  to  he  refuted,  24^*1. 

BH  of  exchange,  aeoepupr  of;  evMenee  by,  238. 
fbrgrinr,  372. 

Bittr  tf  StdCt  OSS,  il4. 
BUb  •/ JtdTdknvrff  <^<)*o^  032. 
Boding,  S84,  385.  434. 
Bhck  orphans,  apprentices,  04. ' 
BLASPI&MY.  147.       -     . 
BKnd  wftiieli.  now  the  deedproved,  242. 
Bond^  form  of,  034. 

Bonds,  on  anafhments,  so.  $7,  03,  04.  . 
•liatvation,  123,  123. 

id.  132,  53». 

,  2T2.  • 

neiktait.  403,  403. 
realevT  bonds,  4br  t«nt,  4tl. 
pruonaomida,  533. 
fbrthcoming;  533. 

to  inspectors,  lo  olitain  a-dgplicate  to* 
baeco  note,  f Of. 
Books  of  aeeounts,  evidence  forwhoati,  234. 
Broad.  959.* 

Bieakbig,  iD*bai]Ktary,  149. 
Breakinf  ^oon*  to  loptnvss  afliayi,  51. 
•  no  dkresta.  73,  74. 
on  exeeutions,  948. 
to  nnke  distxcss,  485* 
Bdborf,25S. 

at  elections,  215,  210. 
iribnTf  (L.  V.  S.)  055.  > 

BUOGBHT,  147.    Indictment  for,  148. 
BURGLAlUr,  wba^  149.    How  poiiMhed,  150. 
Wanantto  apprehend**  bm^glar.  150. 
Summons  fbr  a  witnetii,    157.    Mitti» 
mus,  157.    Indictment  tkv  proper  bui^ 
glarfS  158.    For  burglary  and  larceny, 

prisoner  may  be  aeqvltted  of;  a«d  foond 

guilty  of  iareeny,  150. 
and  larceny  in  one  indictment,  3i5. 
BURNING,  houses,  as  yflenees  against  the  hiwsof 
thbcommoQwealth,  150, 440b  Of  anon, 
or  burning  at  comnMm  hw,  100.  War> 
rartt  for  buminr  a  house.  101.  Indict- 
ment  for  wdAilty  burning  a  huuse^ 
161.  ' 

What  a  sufficient  homing,  lOO. 
'  what  house,  101 
as  to  the  property,  tOl. 
bam,  stable,  com4iouse,«Cael0i,  fee.  440. 
Banning,  inthajMind,  230. 
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BUTINO  OF  TITLBS»  at  Ih^ 

162.  W 

By  statute,  102. 

CaHtd  cnart,  205,  210.  430,  437. 

how  after  prvsentmenv  444. 
for  irnl  of  slaves,  430.  543. 
e^pkUiltisaHsflHiendunu  13,  248,  535. 

dischar^'  on,  a  perpetual  bar,  s|9, 530. 
eaimot  isiue  a^inst  one,  on  a  joint  judg. 

HM-ut  nf(^inH  two,  249,  530. 
cannot  bt'  issot^d  by  a  justice,  590. 
CqftiAs  in  vfkftemnttt^  90.  2*}n. 
CaptkMi,  of  an  indicimciit,  317. 
CAR^ilEBS,  who,  163. 

when  tWcy  may  ivfuse  to  carry,  when 
pot,  103. 
.     «rabeaiaing  goods.  lOvl.  164. 
opening  a  pack,  103, 104. 
robbed,  ai^sweraUc.  104. 
who  liable  as  such,  104. 
acitoii  ag-vinst^iu  mIkmc  name,  104, 165. 
delivery  to  servant  of,  105. 
decftved  a^  to  artirlrs,  105,  VBO. 
%'     itagi- coachman,  105,  lOO. 
giioils  stoleniVom,  100. 
owner  strnli»|(  Jiis  own  good<  from,  107. 
may  npmin,  for  their  hire,  107. 
inntrrrs,  at  ail  events,  except  damagt^ 
by  tile  act  of  God,  or  the  enemies  of 
the  commoiiM-ealih,  107. 
may  limit  their  liabijit^',  107. 
action,  whatkiitd,  107. 
action  acpiinst  fxecuton  or  adminishrap 
i«m,  wlien.  107. 
Carrying  away,  in  larceny,  304. 
Carr}'in^  away  slant's,  545,  548,  552. 
Castration  of  a  slavu,  542. 
CATTLK,  reK^iIaiiom  for  driving  them  through 

thn  state,  167. 
Certainty,  m  indirtntrnu,  "^21. 
Cenificates,  fbi-ging,  &c.  273. 

larceny  oC  305, 
CERTIORARI,  what.  172.    In  uhat  eases  it  is 
grantahkr,  173.    In  what  manner  it  is 
to  be  granted  and 'allowed,  173.    The 
effect  of  it,  1 73.    The  returik  of  it,  1 74. 
Fonn  of  a  return,  174. 
Challengie  {vca  Jwhs,  Ike.)  349.  357,  421,  AA3. 
Champerty  (see  MtUf^enotKe)  899. 
Chnnee  Mfdley  (see  H»mMik)  285. 
Ctuuaeter,  in  evidence,  22f .  228. 
Charge,  to  sfaives,  on  giving  evidence,  544. 
CH£ATS,  by  the  eommon  law,  175. 

By  statute.  170. 
Checks,  bank,  for^ng,  177. 
Cii-curastanct's,  evali'uce,  228. 
Citizens,  who,  50. 

how  ratmtriatrd,  SO. 
CLERGY.  [BKNKFIT  OK]  177.    Of  elei^-.  by 
the  common  bw,  179.    Of  cki^,  by 
statuttf.  179.    At  what  time  it  must  be 
demnnded.  182.    ROeet  of  clerg}'  al- 
lowttl.    182.     £ffect  of  the  peniten- 
tiary jiystesn  tipcm,  178,  421. 
allowetl  to  n\mh'*  and  fenudea,  178,  181. 
burning  in  the  hand,  181. 
but  once  aliuwrd,  181. 
cases  not  eieig)'nble,  and  omitted  in  pe- 
nitentiary taw,  429. 
Clergy.  Oenrftt  of}  (L,  U.  S.)  055. 
Ckijiyame  ^rruts^  in  five  persons,  421. 

in  slaves.  544. 
CleilE,  a«klhk>n  of  ek-rgyman,  48. 
Clerks,  extortion  by,  252. 
Clothing,  af  prisnnen  in  penitentiar)',  434, 449. 
Co>d«*ft^ant,  when  a  witness,  237,  238. 
COI.V,  182. 
Cwn  (L.  U.  S.)  055. 
Collateml  eonditkm,  bonds  with,  appearance  bofi 

iMitreqnind,  128. 
Collateral  way.  matter  tried  in.  231. 
Collusion,  judgment  fay,  proof  of.  231. 
CoinmiKioni'rTn  chancery,  extortkm  tn*,  252. 
Commissioners  of  revenue,  to  take  a  )ist  of  frtr 
m  groes  and  mnlattoes  anmiaUy,  500. 
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COMMll  |ti':N  I .  IK  bo  DAY  be  cummkte^,  and  to 
H^hai  place,  IAS.    Fonn  of  the  tm^ 
•     mitiiieHt    184.     Tb«*  jaikt  muit  re- 
ceive Uie  Dritotier,  IM.    Shall  cctliiy 
the  eoiit^jiiuiicut,  185.    VaricMM  Iboaa 

*  of  c«iuuiitii>eiits.  180, 197. 

■Caiatt  acwuune*  belbn:  the  fact.  49. 

^^  •lUrthe«act,43. 

pT  airm>i-ni.  f 3.  $4, 

fiir  lui  luwulc.  to.  ^ 

Ibr  bftmtr).  134. 

of  repiitt^  fktber  qf  a  b|«aQlf  l<t» . 

for  bieHiu) .  X44. 

for  bui-);bry,  157. 

•II  a  cn.niiiul  cawf,  i^eneraOs^  900. 

fiirRHRiuif,  S70,2W). 

for  bog-sieal'iH^,  284. 

for  hune-ttealiDK,  302. 

^r  iinUwfiil  baiitiiif;.  309. 

of  luYper  uf  U|»|iliiif  house,  41S, 

foriWpface.  S7U. 
ConimonwHihIs  not  bamil  bf  act  of  titiiiutiMM, 

.176. 
Comparwrn  uf  handa,  t^\2l9. 

iiur  evMlt'iici-  ill  »ti>  criminal  dhw,  235. 
Coinpeieiic)-.  of  %  iti>osN>^.  ol«cciJum  ga  to  cwdil, 

Ill(h  r  (hull,  24 L 

ohjcrtioM  to*  lAaf  be  made  at  an^r  staff^ 

241.  e 

Comproni'iM*, otf»r  of. not  evidence,  22S. 
COXFEl>SilOX.hawfaire%idfnoe,  1«H,  18©.  '  -  ' 

«ill  not  di«|M^H-  with  subicribtnff  wit- 
ness, 2.12. 
/TanHfiraton  of  the  peatr,  359. 
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ibr  apprehcwKng  nmaway%  ilS,  523. 
FehVeae,    (See  Uonrici*^.) 
FELONY,   MISPRISION   OF  FELONl,  AKD 
TH^riBOTK,  354.    WftraKfiirfe- 
lony.  MS, 
Fernet  eotett,  how  fisrhonnd  by  an  twaad,  l«l. 
FENCFAS55.    WAnrranl  toTiew«fi9soe,4«. 
FERRIES,  356.     Wanant  for  cxaetiiig  moiv 
ihui  legal  feniage,  957.    >prptf«rias 
to  set  a  pcrsen  over,  957. 
FliOUR,  357,  Fonm  of  wamnis,  ja%iiiiiim, 

fee.  860,361,363. 
receipt  for,  foKgJDK,  973. 
fieri  yhcNW,  17, 348,  416,417,  534, 596. 

may  be  exeented  after  defendant^  death, 
949,  517,  535, 

againiC  partnen,  9S0, 416, 417. 

two  delivered  on  same  day,  250, 534. 

efftet  of  snspradiaiy,  950. 
Final  pwnsas,  remking  prisopcron,  T0k340. 
Fines,  to  be  atiessed  t^  jiiryrS3S. 
F4ntf#,  360. 

Fbod,  of  nrlsoners  in  penitentiary,  494. 449. 
Force  ana  armsv  310.    . 


FORCIBLE  ENTRY  AND  OEXAINER. 
What  is  a  fbaeible  enlrraad  detfii 
963.  How  they  are  puntshnUe  by  ■ 

at  law.  864.  How  punishalile  hy  ii 

ment.  964.  ilow  pumshaCl^  by  a  Justircv 
sheriS;  mayor.  Sec  265.  How  punkha 
MeonaeertiQia0,26».  H^puaidMifate 
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■»  tfiQti  90r.  Vfceept  to  tlK  sberifT 
to  ittemoa  n  Jury,  867.  Jaror*i  oaib, 
867.  The  loqaeK,  S67.  Wan«Dt  to 
the  flheriflr  for  rerthutaon,  S68.  Re- 
cold  oT  m  fbrabk  deuiner  unon  view, 
268.  Indietmefat  (br  a  forable  entry 
and  detainer  at  common  Iftw,  S0O.  Ou 
tke  natme.  269. 
FgaE3TALLmG,  270. 
FOBFCITURB,  S71. 

on  conviction  of  treason  or  fi.-loiiy,  Ao* . 
^     lidaed,  371. 
of  dow«r  and  estate,  by  the  cutecy)  sn, 

272. 
.^^^      on  ^uailuder,  aboliihed,  99. 
FQ&OERY,  272.    (SeeCounterleitin^O 

atooinnan  law,  S72,  2«|. 

by  statute,  272,  273, 274. 


wwnmt  te,  274. 
indtannentibr, 


T,  275. 

what  evidence  of  knowing.  274. 
of  certificate  of  cmaneipulon,  548. 
pottj't  name  forged,  whether  eonpHcnC 

wicnesit  241. 
T'(W»cry,  (L.  U.  S.)  662. 
Forma  pauperis,  slave  satog  ia,  547. 
Former  trial,  proof  of  what  ^-as  swore  at,  2JQ. 
PORNICATmN,  276. 
Forthcoming  bond,  5S3. 
Fkatid,  judgment  by  proof  of,  23l« 
Fnedom,  slaves  suing  fbr,  547, 546. 
Fkeencgroet.    (SeeSbvcs.) 
Free  perraa.  stpaling  or  selling  at  a  slave,  542. 
FRUlT  TRl£ifiS,.277.     Wiinrant,  277.    Jnd|>> 

meut.  S77. 
FlMJ^iver,  (I..  V.  S.)  665. 
MMINO.  277.    Yuiom  pnaecdents,  en  the  aett 

to  picevent  ganmig,  278, 28J. 
Camishee,on  attacfainKncs,  63, 90,95, 96,  Ot. 
GiAdtcdof.tas, 

Gifts  of  slaves,  545. 
Ctood  behaviour.    (See  Surety.) 
Goods,  stolen,  boyertor  receiven  of,  38. 
Gnuad  jury*  what  evidence  th^  may  hear  00  an 
indictment,  316. 

htrm  to  find  an  indictment,  Sl6> 

infivrmatiansfbond  by,  331. 

BUBiber  of,  348. 

origmoi;  348. 

presentmenu  by,  348. 
aiand  hueeny  (bee  larcen))  362. 
Giants,  ptesumvd,  228. 
Gnardiab,  permitting  slaves  to  hixe  thesMltet, 

Guards,  195.431. 

HABEint  CORPUS,  261.     The  various  kindsi, 

282.    aetunit  of,  282.283. 
mbere  Jbcku  pasttsilonenit  18,248. 

how  exeeuied,  537. 
Habere  JheUu  idiinem^  18.248. 

how  executed,  537. 
KaiKl.holding  op  unnecessary,  on  anaignnicnt* 

69. 
||ii^.writh«,  when  proof  of  adniiBabl«^S32,233» 

242. 

how  it  must  be  provHi,  233, 935. 
of  witness  to  bdbd,  becoming  repfM6Btb> 
tive  of  oUigee,  240. 
lUrfaottring.  sbives.  541. 548. 
Uesnay, «%  idenoe,  229, 242, 243. 
Heir  at  law,  a  witneu,  230. 
USghtrcasun  (see  Treason)  587.   > 

punishment  oC  419. 434»  99». 
HiC^waymen.    (See  Kobfaery.) 
Hif|^w»y.    (bee  Roads.) 
tHscory,  evidt  nee.  234. 
HMug,  a  servant,  393. 

themselves,  slaves,  542,540. 
H0O.STEALING«  283.  440.    Wamnt  Ibr,  liS. 

MKtimus,  284. 
Hol^g  up  the  hand,  on  arraignment,  unnecessa* 

ry,  69. 
HOMICIDE  284.  Jiistifiahle  hoinirido.  ?84.  Ho- 
micide  by  niissdvvnfun>,  2^5.    Homi- 
cide by  M-(r-d(:fific«>,  287.    AfMnUugh. 


ter,  268.  Murder.  289.  Self  fiiQiVer, 
292.  Duelling,  293.  Warrant  to  ap- 
prehend the  parties  suspected  of  beiog 
about  to  fight  a  duel,  295.  Rt^ogn^ 
zance,  205.  Wanant  fbr  murder,  296. 
Indictoients  for  murder,  in  various 
•      filriiis.  296,300. 

Honorary  obligations,  no  objeetioD  to  a  witness,. 
239. 

HORSESTEALING,  300.  Certificate  of  two 
justices,  301.  Wamnt  against  a  hors^ 
stealer,  302.  Commitment,  302.  In- 
dictment for  horse^ealirg,  302. 

Honti,  stolen,  biijtrs  or  receivers  of,  38. 

HUE  AND  CRY,  302.    Warrant  10  levy  hue  and 
cry,  on  a  robberv  having  been  comnut- 
Xipa,  306.    Mittimus,  307. 

HUMTING,  307.  Wamnt  for  hunting  on  th» 
lands  of  another  wiihofit  licence.  308. 
Jadginent,  308.  Warrant  of  disuess, 
300.  Recognisance  on  a  thiid  convio- 
tion,  3O0.  Commitment,  for  want  of' 
recocnizanre,  309.  Warrant  for  kill*- 
JAg  arcr  at  unseasonable  penods,  310. 
and  wife.    (See  iiye.) 


witnesses  for  or  against,  when,  340, 60Kr 
'de  farteeLnd  de  /t^rr,  240. 
acknowMgments  or  the  wifib,  240. 
execution  aeainst,  249.601. 
scire  ftcias  by  or  against,  517. 
marriage  after  suit,  601. 
liable  for  debts  of  wife,  when,  601,  602. 

603.604. 
interest  in  wife's  estate,  601. 602. 603- 
how  considered  in  a  court  of  equity,  60t. 
suits  1^  or  against,  601,  604.  * 

ideatif^-iiig,  enminah,  291. 

slaves.  548. 
Ideou  (See  I^naties)  380. 
Igntramtu^  316. 

ijWgalily.orinjustieeontheflweof  anawaid,  or 
Misbehaviour     of     arUtiators,     sole, 
indsof  otgection,  120. 
«TS,  310,    Warrants  and  cectift. 
eates  of  valuation.  3ii,  312, 313. 
Imprisonment  (see  Anvst)  69. 
for  conveyance  of     - 
fj'«  430. 

Incest  (see*wamages)  392.     v 
Indentures,  of  apprenticeship,  66, 67. 
INDICTMENT,  what,  313.    What  offtoces  are 
indictable,  314.     Within  what  dm* 
an  indietment  should  be  broogbt,  315. 
How  fiir  several  ofTinders  may  be  join- 
ed in  one  hidictment,  315.    Whether 
•'  -  ilw  grand  jn^rmay  examine  witnesses 

^         against  the  commonwealth,  326.    How 
many  witnesses  are  requisite  to  an  in- 
.^,     dictment,  316.    Whether  the  grand  ju- 
t      ry  may  find  an  Indictment  spedaUy, 
316.    Form  of  an  nadictment,  317. 
caption  of,  317. 
name  of  parties  bi,  318. 
eoui||y,  in,  3i8. 
date,-  in,  318.  ^ 

hour,  in,  619.  ^ 

force  and  arras,  319. 
J>bce,il^  319. 
person,  injured,  319. 
in  statutes,  310. 
niisrreiial  of  statute,  326. 
feloniously,  burgburiously,  310. 
manner,  instnimcnt,  value,  8ec-.  320,-3Sl. 
eertaii.t7,in,  320,  .121. 
lencth  and  breadth  of  wound,  in,  321.    -. 
against  the  peace,  321.  '^ 

Sniiist  the  form  of  the  statute,  321. 
t-ncvs  at  common  bw,  and  ^  sututr, 
323. 
condition  of  recognizance,  to  pre&r  a 

bill  of  indictinei^f,  322. 
c^dirion  of  leeugnizanec,  to  answer  to 

Indictinent,  3^:2. 
riame  of  prusretKor,  in,  lif. 
process  on,  4*5rt. 
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nrmt qf  tnOctneneh  "  foitnortinf  enkmm 

tjpiitnt  ftn  iiceetsdrf  belbre  t&e  fut,  ftr  on  a  mtfUe  entrf  tnl 

munltr,  43.  mtmberoT  jurnfs,  in,  348. 

after  ibe  tker,  4f  <■               on  ekgits,  357. 

for  a  inisdemeaiMMS  in  Kceivii^:  stolen  Inacrif  lion,  on  «  pave  iione,  erideoc*:,  m, 

good«»44.  llfSOLVENTS,  332.    WmrrHnA  Ibt  Admgt^ 

for  feIo;iy  or  buii|:[«rjr  before  the  fret,  4f .  .                 3M,  334. 

for  receirhifT  ibe  prmci]nl  felon,  45.        '  fofpeoiors  of  penitentkiy,  438. 

for  rtceiviiig  or  buying  a  stolen  bonCi  46.  aboliAed,  441. 

foronaCraygi'aeniiiTr  54.  latendm^it^  nothing  by,  3M. 

for  an  aA'ny,  and  beating  another,  54  iMoeeste^  wicneaa^s,  937,  3^  239,  340. 

|»ro9eGutorniay  proceed  on,  and  by  aeikxi  *              or  their  own  aet,  338. 

abo,  in  auatilt  and  bnttery,  7tf.  Inter^sider,  80,  87,  88 

fiir  a  common  atiatilt,  81.                 ,  Zront,  not  Co  be  used,  on  arraignm^Bt,  ML 

Ibr  aunulting  a  consuble  in  the  eioeatiatt  may  be  Q«rd  on  ftfcns,  98?. 

of  his  office,  81.  Itsue,  erMence  matt  apply  to,  3l7. 

for  an  awauli,  with  intent  to  niridi,  S3.  afnmmike  in,  muit  be  pmf4  ^^ 

for  an  assault  and  false  impritonnien^  8^ '  the  Counsel  who  besins  (he    ^  ^ 

Ibr  assault,  false  imprisonment,  and  on^  must  eimelude,  345. 


nine  a  sum  of  roonef  for  dischasf^      ItelB^  of  nocoont,  attempt  lo  prote,  boir  ftr  e 
.  inc,  83.  '  clusire,  331. 

Ch«%  Idee,  and  obtainmg  a  note^  83.  Bmhation  oil  378. 


for  barratry,  130.  MIL  A3HU  JAltJBR,  335.    V^  AaH  hivcte 

ibr  ha\  ing  two  wives  at  one  and  the  same  keeping  of  ja'ds,  336^  Jailer  ikaH  16^ 

time,  146.  eeire  jmsoneta.  330.    Bow  iber  iMI 

Ibr  haTfiu;  two  hnabaads  at  one  and  the  be  mamuined ;  and  ihf  ues  aiiowitf 

same  time,  I4A.  for  maintenance,  33fl.    How  piwoncit 

for  biiggen',  148.  »baU  bo  rwtmint:d  and  krpt;  S3fi^  How. 

for  buiglary  proper,  158.  .         they  shall  be  deliverd.  338.    Esmyet 

for  bucgbiy  and  kiiceny,  158.  in  erindnat  cflKs,  338.    Kseapm  in  ant 

forlMiniingahoute,15l.  cases,  339.    WlatlhaO  be  an  escape, 

against  a  owoner,  for  refusing  to  hold  an  339.    What  shall  ooc  be  an  efcap^ 

inquisition,  303.  341.    Whra  bt  abaif  be  retaken^^fcO; 

aydiist  a  coroner^  ftr  extortion,  253.  after  an  escape.  S43.   What  (en«d|[  bf 

m  a  forcible  entry  and  detainer,  at  com*  an  action  for  an  e«espe.  344.    Against 

mon  law,  269.  whom  the  action  for  an  eseape  shall  be 

on  the  statute,  260.  falWijrikt,  344, 538.    1ii«iMMntB^<Mt 

for  forgery,  375.             ^ .  a  jiUer,  for  ncglinntlj  penairancfc 

for  murder,  in  vaiimts  waj*),  296.  prisoner  oomndlted  to  his  castodf,  by 

for  horse^teafing,  Vs.  virtue  of  a  justice's  wanani,  to  c»> 

for  an  escape,  345.  cape,  345.                                     _ 

tbr  lareeny,  370,  371.  JeofBuls,  smtute  of;  esuended  tn  cvimittal  frsBC^ 

for  a  libel,  375.  tions,  307.  38P,  438. 

for  a  maim,  385.  Jews  how  sworn,  409.  410. 

for  mamtenanoe,  389.  Judge,  extortion  by,  353. 

for  a  nuisance,  407.  Judges,  witnesses,  841. 

for  prison  brbalcing,  464.  conservators  id  the  pence,  359. 

for  a  rape,  475.  not  punishable  for  what  ilsey  do  asjnger, 

for  carnal  knowleilge  of  a  ehild,  475.  361. 

for  a  rescue,  494,  but  for  eomiption,  in  minktmal  nactn^ 

.:,  fov  a  riot,  500.  they  are  punishable,  391. 

for  a  nuisance  in  slopping  a  road,  507.  JUOOMKKT,  340. 

for  robbery,  511.  Jodgments,  on  actachments,  90,07. 

ofaslavo,  559.  conclusive  etidence.  331. 

for  murdering  a  slave,  560.  by  firam)  and  colbision.  proof  oQ  831. 

Indonement, of  paynwnt  on  a  bond,  334.  fimitation  qf  re>i ving,  377.                         ., 

luftincy,  bow  tried,  337.  on  warrants,  594.                     ^^       ^       ^ 

tNKAN  I  &,  in.  JURIES  AND  JURORS,t347,  338.    Of  *be  w^ 

capacity  of,  333,  387.  ,  ber  of  jurors,  34JI.    Of  the  di»neii|B 

when  punishable  for  cnmea,  333, 337.  of  jurors,  349.    When  ib*>  chslk-iwe  • 

contracts  by,  336.  to  be  taken,  351.    How  the  cbtlk^ 

Knishable  tor  tretpMS,  335.  shall  be  tritd,  353.    Of  the  demumor 

w  he  niHiit  sue  and  be  sued,  335.  ofjnron  in  giving  their  vtTdict,  3S8. 

nammcaitby,  336.  Ofthe  bidtmnitv  and  pomsbnieatof 

how  bonnd  apprentioes,  64.*  jaror^  355.    Challenge  to  the  amyi 

how  dischai«ed,  65.  356. 

how  iiir  bound  by  an  award,  101.  may  acquit,  agtiast  the  opbwm  of  ihc 

.  when  witnesses,  336^  court,  357. 

m  no  cane  a  witness,  without  onlh,  337^  whether  they  may  eat  or  drink,  353. 

f  7^*       .  .  when  they  rixax  be  discbaised,  353. 

evrienee  of;  in  case  of  mpe,  473,  473.  easting  lots,  for  verdict,  354. 

iP?2?"H'  of  penitentmry,  416.  mar  try  law  and  fiict,  354. 

brFORMATlbN.  337.  sufficiency  of  evidence  wholly  left  IP, 

qui  tarn.  328,  333.  354. 

popular  action,  328.  Jorisdiction  of  a  justice,  72.  359. 

when  denied.  339.  effect  of  an  officer's  acting  under  jadgr 

when  gnntal,  330.  menr  of  a  court  or  jostire,  h««mg  ja- 

how  granted,  33^,  ri^ietfon  and  nor,  340.  360. 

certanity  in.  338.  Junn  (see  Juries  and  Jon«n)  347. 

,  jeoffiiils  m,  320.  witnesses,  241. 

InjuttctMn,  execution  after,  349-  must  give  evldenct  in  open  court,  «42. 

Inns.    (See  Ordiuaries.)  JUSTICES  OF  THE  PKACE,  358. 

2nquisitioiis  .bt  fore  coroners,  197,  198, 100^  801,  con^ervaton  of  the  peace.  359. 

30a,  803,  337,  348.  what  one  or  more  may  do,  359. 

may  be  taken  by Jmwes^  198.  tbdr  power  ontof  thf»  county.  3^. 
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XUSTIOSS,  bow  ftr  theynMf  act  in  their  own 
Cttfc,  359. 
effect  of  exceeding  kis  tiithontjf  end 

acting  without  juriMficiion,  300. 
nay  wpeisede  their  order,  3M. 
mutt  niminon  the  adrene  pftrty,  300. 
mutt  itrietty  punue  their  authority.  300. 
ought  to  eontult  the  ttatutct  at  large, 

their  pratectien,  300. 

not  puniihabte  fbt  what  he  does  tajuige  > 

301. 
bat  for  oormptioa,  in  ndrUuerlal  mat* 

ten,  he  is  punithahfe^Ol. 
no  power  to  order  arrest  out  of  hit  coqq. 

ty,  7JI. 
constable  proper  ofllcer  to,  102. 
reputation,  pi'Q^Cpf'  htnn^,  S33,  S34. 
pnnishaUe  Iv  nil  eaecuung  their  duty, 

301. 
mandamiit  to,  30t. 
oomuieDcing  tn  astaolt,  not  protected, 

361.  i 

have  a  Hirfit  to  judge  of  an  ofienoe,  361. 
JiiftifiaUebomicidtr,  284,  337. 
Keeper  of  penitrniiary,  his  sabrf,  Ice.  427,  441, 

445. 
Killing,  OB  executing  prooen,  75. 

by  jailer,  to  prevent  escapet,  337. 
Landloid,  hie  title  cannot  be  disputed  by  tenant, 

328. 

Lands,  liable  to  execution  on  a  recognizance,  80. 
awards  concerning,  103,  104. 

land-warrants,  forring.  273, 
bireeny,  ot,  305. 

LARCENY,  what,  362.  Gnmd  hurcen j,  362.  Pe- 
tit faurceny,  367.  Larceny  fiom  the 
penon.  309.  Larceny  ftom  the  hoase, 
300.  Warrant  for  farceny,  309.  tn- 
dictnent  for  grand  or  pttit  larceny  in 
general,  370.  Indictment  for  breafcmg 
a  house  in  the  day  time,  tome  penon 
being  therein,  370.  llie  saiue,  no 
person  being  theiein,  370.  For  break- 
>uig  a  warriwuae,  371. 


prisoner  may  be  acquitted  of  bniglary, 

and  found  guilty  of  larceny,  150. 
in  stealing  a  man's  own  goods,  107. 
Joinder  Cbr,  in  imiictment*  316. 
burglary  and  larceny  in  one  indletroent, 

315. 
must  be  a  fehmiooa  and  ftaodnlent  tak. 

ing,  362, 
what,aialdng.  393. 
what,  a  carrying  away,  303. 
by  a  wife,  304. 
by  an  alien,  304. 

must  be  of  mere  personal  go^s,  305. 
of  records,  305. 
of  land'wamnts,  305. 
of  eertiffcales,  365. 
of  banknotes, 
as  to  property,  306. 
as  to  the  value,  360. 
punishment  of;  365,  307. 
Lanenyih.  V.  a.)  007. 
LAW  TERMS,  9-20. 
Leatt*^  forms  oi;  636. 
Legitimacy,  137  138. 
Levant  and  couchant,  483,  tftbto 
Levari  fheias,  lO,24A.  y^ 

LEWDNESS}  371.  Indietraent  for  kaepSig  a  dh- 

orderhr  house,  172. 
UBEL»  573,    Who  aie  punishable  for  it,  374. 
How  piinithaUe,  371.    Indictment  for 
pubfidiing  a  scandalous  and  libelkms 
letter,  imputing  the  ciime  cf  theft  to 
the  protisentor,  375- 
UmK  disahlBR  384,  434. 
UMTTATIGN,  of  iwlietmrmts,  &e.  3M,  370 
439,440. 
no  tiaw  bars  the  aommonweaUh,  376. 
«t  anesis,  of  ayiitia  offleen,  376 
as  to  proteeationt  concerning  raadti  376. 
•fnal  actions,  376. 


LIMITATION  of  penonal  actkms.  377. 
of  reviving  judgments,  377,  518. 
■  of  suing  out  exiciiiions,  377. 

cases  exccpteil,  377,  388. 
what  acknowledgment  will  re%*ive  a  deb( 
378. 
Lip.  biting  or  slitting.  394,  385,  434,  440. 
Lost  deeds,  narol  proof  oi',  231,  232. 

pro&rt  or,  excused,  233. 
LOTTERIES,  379. 

LUNATICS,  380.    Of  lunatics,  or  non  ctmfog 
mCTtfw,  bv  the  common  law,  380.  How 
they  shall  he  restrained  and  kept,  381. 
Warrant  forexaroinntionof;  38t.  War- 
rant  for  removal,  382.    Recognizance 
of  friends,  382.    Certiacaie  of  remov-  ' 
al,  &e.  383. 
how  fhct  of  lunacy  tried,  380,  381. 
contracts  of,  voidahle  by  whom,  381* 
wills  made  by,  381. 
Mahometans,  how  sworo,  410. 
MAIM,  384. 

at  common  law,  384. 
by  statute,  384,  385,  421. 
indictment  for,  380. 
how  punnhaUe  at  common  law,  385. 
Maimiftf  (L.U.S.)  070. 
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^       ,  120. 

MAINTENANCE,  wbat^  386.    How  punishable 
.  by  the  common  law,  388.    Of  cham- 
perty in  particular.  388.    What  it  is, 
388.    How  punishable  by  the  cotomoti 
.     faiw,  388.     How  by  statute,  388.    Of 
embracery  in  panioibir.   389.    How 
punnhabic  by  the  oommon  law,  dAy. 
How  by  sutute,  389.    Indictment  for 
maintenance,  389. 
what  not,  as  between  master  and  ser* 
vant,  393. 
MANDAMUS,  390. 

when  it  lies,  and  how  to  be  prsse^ntcdy 
390,  301,  392.     Return  of.  392. 
Manner  6f  death,  in  indictments,  320. 
Mansion-house,  in  buiglary,  what,  152. 
Mansbiughier,  288,  421. 
MmuUmghttr  (L.  U.  8.)  671. 
Mariciiig,  the  lip  or  ear,  385. 
.  Marriase  ArHela,  form  of,  638. 
MARRIAGES,  392. 
Master  and  Serwme.  303. 

who  a  servant,  393. 
hiring  a  servant,  393. 
correction,  393. 
maintenance,  393. 
.  beating  servant,  393. 
def<^iding,  393.  *  r 

inticingor  employing,  393,  391; 
liability  for  octi  of  servant,  394,  3Q5. 
wifo,  when  deemed  a  seiwant,  39 1. 
master  not  liable,  where  tretpas*  lies,  305. 
otherwise,  where  raie,  395. 
Masten  of  vessels,  carriers,  103. 

carrying  away  slaves.  545,  548,  552. 
Matrimonial  causes,  not  arbitrable,  104. 
Maxims,  300. 
Measures,  000. 

Medicine,  exhibited  hj  slaves,  542.      > 
Meme  Process,  retakuig  a  prisoner  on.  70,  340. 
MILLS  AND  MILLER,  395.    Warrant  for  not 
jpinding  in  turn,  lSce.'395.    For  not  keep* 
mg  sealed  nieasorrs.  396. 
Misadventure,  homicide  by,  285. 
Misbehav^iir  of  arbitrators,  118,  119,  ItO. 
MISDEMKAXOR,  397. 

information  for,  331. 
costs  on  ii\dictment  for,  331. 
Mknmntr^  plea  of,  318. 
Misprittop  of  folony,  254. 
KisR^ml  of  statute,  320. 
Mistake  of  aibitroton,  iio,  120. 
Kittimus  (see  commitmeut)  183. 
Jioney,  182. 

remitted  by  post,  at  whose  risk,  418. 
whether  it  aan  be  talfcn  in  eteeution,- 
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\.oiti!n/ir4,  furmt  of,  &$% 

Motiuu,  •gsiusl  ■h^ntf',  ficc.  how  loii{,  249. 

.Mulauon,  wbo.  MO,  541.  ' 

orphani,  approiitor*,  64. 
Monfer,  289,  337,  419,  4S1,  43$, 

plottinr,  orMospicinc,  byahm,  54S. 
^Tttrder(Lv,h.)6H. 
MU1B,308. 
MuieCL  U.S.)«T8. 
^iu(u«l«cco*nCi,  IteiutioBol^  378. 
Niuue,  ill  iodktincnt^  318« 

of  proieeator  to  jalbniMtioii,  or  indiei' 

BM9it,331. 

NE  EXKAT,  300. 

bow,  aiiid  in  wlHit  oses  granted,  99$, 

400. 

of  wite  of  fie  eaneor  in  die  Mpcrior  •Qua 

of  dwneerx,  400.  _^_^ 

nf  writs  of  Iff  eJtcot  in  tne  InfisiOr  oodili, 

400,  401. 

I  to  be  giTcn  ligr  the  eonpMMnit,  «B 
takung  a  wfk  oT  tie  exmf,  40^ 


bond  to  he  giytm  Inr  the  defendant,  40S. 

bond  to  be  given  by  the  defindant.  cm 
exeeutingan  itynnctian  to  Kttrain  him 
fhim  cnnying  property  ont  of  the  Hatif, 

403. 
(brm  of  WTit|  401. 
tr  See  Adtknda^  No.  S  and  3,  |i.  091.  the  pne. 

tice  of  the  Mperior  contt  of  chaneery 

fbr  the  HiehuMud  dnixiec. 
NVmittTe.  proof  of,  344. 
Ntgoiietile,  imtninients,  etWcnce  of  ppny  nib' 

Miibing,  to  tuvalidit«-,  qmert,  241. 
N'cijfron,  ninlaiieet,  and  InAuu,  evidruce  by, 

S41,  S4S. 
V«'ws.  (klie,  diYulgrnof;  US* 
Mghc,  anneet  goodui, 7% 


whatf  in  burgjary,  155. 

bow  stated  in  indictments,  319. 

disiress  cannot  be  in,  eacepc  Ibr 


yt,n       ^  _     

.^oiKnonicratrd   oiftncee  te  penitentiafy  kw, 

4S0. 
Vmp,  slitting.  orbitlnrofT,  384,  385,  4.')4. 
'iti*^  witness  may  refiedihii  infuiorj-  bj%  S45. 
Auitce,  tu  prodiMe  dc«<is und  v  ritii.i^  23i. 

must  be  gi^en  by  jusiict;  lo  adverse  pocty» 

360. 
to  mke  drjiOfitiQns,  e00«  607. 
\ UlbAXCK,  « liat,  404.  How  it  nmy  be nmowd, 
406.    How    ptini»lied,   406.      Oeiural 
iiadiciiLini  tur  «  imii«nce,  407.  Iiidiet^ 
nient  agahiw  a  biiu-her,  I'ur  uMiig  bis 
shop  as  a  tiaugliter  huu«,  in  a  pubUo 
market,  407. 
.\  ('••IhtoT  Witnesses,  227. 
UA  I  rlS,  408.    Of  oaths  in  ginienl.  408.    How 
adinmistenfd,  408,  40y.    Wtor  solem- 
nitict  may  be  nsed  instead ot',  400.  Oat  Us  < 
of  infideu,  400. 
must  lie  taken  in  t^Jtu^ctal  proceeding,  to 

eoiuiiiufe  perjury,  409. 
oaihotwiuicskes,  409. 
(if  Jews,  400,  410. 
of  Muliometaiis,  410. 
a<liiitional,  of  overaeen  of  poor.  554. 
Oii'iiCfi,  not  eiii:memted    in  |><:uitt-utittry  taw, 

bow  pnnishnble,  42(}. 
V-  .icorf,  mIicii  uitry  nmy  kill  iu  making  arrests, 
75. 
wlien  to  sliew  thr^r  warranty  f3» 
' ',  '.monn  m'  witnesses,  244. 
>.4i>lNAHU:s,  410.    Wsmm  Ibr  taking  more 
thnii    lef^I    n.tes,    410.      Summons 
itguiDsi  tbe  keeper  of  a  tippling  liouse, 

411.  Bi'CogniZAnee,    411.     A/Ktimus, 

4 12.  i'  rust  c-u  I  ion  ngalnsu  4 1 2. 
f  I  i,';inal,  of  private  deids  or  insuauicnts,  must 

U  proliictd,  232. 
when  du]ieitsi>d  wiili,  232. 
>.;.;;  M»s  hoiin^l  u|i|m«tiLtves,  63. 

^uck  ur  ittuiaitto,  how  bound,  64. 


Ouilkwry,  no  exception  to  n  vitaea^  lie. 

process  and  proeeedings  ol^  468^  410. 

revrtsal  of,  40^ 
Out-lying  slaves,  542. 
Orctsten of  thepoor,  bofw  to  bhri  apptentim> 

64. 
how  to  1 

additional  onth  of;  ssc 
Oyer  and  temiocr*  cmiic  ^COr  uUofsbm, 
543. 

Pannd  of  jurors,  349. 

Pipers  unsenKd,  nvnenee^  9S9L 

PAHOON  whn^413. 

when  it  may  begranttd,  4IX 

in  what  cases,  413;. 

■my  be  eondKinl,  414. 

tesuves  to  dIpLlLnsy,  230^  414. 

except  in  penury,  414. 
Pariih  rrgistefs,  evidhe^  234. 
Parol  proof  of  deeds,  Ifcg  when  lioiinlMf,  231, 
232,  _ 

efidenee,  M  iry  a  writfen  faHtnBcatf 
235. 
PABTmDN,414. 
Putnen,  emtiaaagMMt,  25*,  410, 417. 

aea  AmnrrMak 
PARTNKR&HIP,  what,  415. 

partners,  who,  415. 

tabiKty,  4U,  41& 

nataiv  of  esntr,  41S. 

whaitorvrrca,  415, 416. 
sbroracaMU4l«. 
*      ,416,417. 
,417. 

J  417. 

cdeet  of  notice,  4f7. 

acts  of  partners,  417. 

cannot  bind  each  other  by  Ae<  417. 

seimfff  by  partners,  417. 

hiJunethNi,to  eaecutian  agaknt  «ne,  427. 
Party,  when  witness^  whenaoC,  SJt. 
PaM.  to  Steves,  540. 
Pntt^nis,  presumed,  SM. 
PAYMENT,  417. 

a(>plic«tion  oi;  417. 

ot  rent,  when,  417. 

remitting  noney  by  pMt,  418. 

voluntan^,  cannot  min  an 

418. 
tfa  an  attorney.  412. 
of  one  tf 

after  suit,  condnaive  eridene  «rdiM, 

231. 
pmumiition  of,  228,  234. 
Prdigrpe,  how  firovcd,  242,  S43» 
Penat  BiU,  fona  uQ  642. 
PENITKNTIAHT,  418.  ^      . 

I  what  oOrnees  puaU^Ue  wiibdcnA,  419, 

434,  440. 
Munler,  419,  433. 

iieiii  treason,  proceeution  for,  41%    ' 
hi^  treason,  puidshnxntid^  419,434 
ar»uii,  419,  440. 
rap**,  419. 

murder,  fat  second  dtgiM,  4]9i  433. 
robbery,  420.  432. 
buvgiar>%  420,  438. 
horMynading,  430, 438. 
lin^ph:  Uiceity,  420. 
petty  larceny,  420,  435,  439..       ,_. 
robberv  or  ioRcny  of  ofahglCiaM,  «■*. 

bills  ubligamry,  bdbof  e9ichtfVe,pn>^ 

miMory  nocrs,  btteij  tidBets.  pegr 

btib  of  cRdit,  cerdlUft*  of  pdfe 

debc420w 
nbhery  of  bank  nolea,  441. 
oountei^itting,  or  ^   ' 

coil^  420. 
eooiitCTibiting,   or 
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PENTTBNTIABT,  wmaUnffiiMr,  4SL 

*      benefit  of  clergy  Abolialied,«ll. 
inorder  of  fixtt  dcgfee»  431. 
p<«wer  of  jmy,  423. 


buUdinrt,  4 
celb.  43S. 
approiirMition,  43S. 
CMTcyuiee  «  priMHien,  432,  430. 
tolitaiy  eoufinenient,  4S3. 
dnncten  of  pnsonen,  423, 
•econd  offeucef,  423. 
opckNi  of  trial,  viien,  423. 
ehaUenge,  424. 
conaigioiu  duorden,  4)M. 
clothmg  and  diet,  424,  440. 
empkryinenc,  434.  ^ 

nmteraU,  8ce.  425. 
fraud,  in  beeper,  425. 
aecottfits  Willi  eoMvicii,  436^  438. 
whit»wailM4K  w&lb,  426. 
iiilirmtry,  420. 


puoidhment  of  prijooert,  427, 447.  , 
keiqiier,  how  appoiuted,  427. 

hi*  salary,  &c  427,  441,  445. 


I  428,  441 
^j  flvro,  429,  439. 
iatradoction  of  ardent  apnki^  439. 

eiUed  eoiirts,  nm  meccaif ,  4M. 

guards,  how  paid,  431, 

what  theriff*  to  convey  prboiMn  to.  431. 

surrendering  Dcnoot,  to  be  tiled  before 
a  foKJgn  tribunal.  432,  53X 

truflteef  of  conviott*  cMatcs,  434. 

trial  of  fn^e  peraoo*,  436. 

board  for  csUblidiing  rules,  439. 

limitation  of  penal  proieeutioiu,  439. 

—  of  proseeutions  ibr  pei^inry, 
440. 

bog4tC8ling.  440. 

homing  barn,  corn-house^  flee.  440. 

slitting  ear  or  Up,  440. 

attempt  to  rRrish,  by  thrt,  441. 

baUaUe,  who.  441. 

forging  cheekv  of  hank,  441 . 

foiging  seal  of  441. 

board  of  intpecton  oC  abolished,  443. 

powers  given  to  executive,  443. 

physician  to.  443. 

slaves,  burning  bams,  stacks,  &c.  443. 

challenge,  on  mlsd«.Miieanon,  443. 

destroying  wills,  443. 

presentmenu,  how  prosecoted,  444. 

advices  of  couueil  coucemiug,  444. 

agcius  for,  444,  446. 

roleasuMl  reguhtiuisfor,  447, 

comparative  view  ot'ounraiaom  of^  450. 
PEBJURT.451.  OfpeQory  and  subornation  by  (he 
common  law,  451.  By  statute,  453.  Of 
mattets  common  to  both,  454. 

for  ever  disoiialifies  a  wiUiess,  2.16,  414. 

can  only  be  in  a  juilidal  proeeedinr.  40^ 

difference    between  perjured  tuM  fov 
nr0m,4OQ,  452. 
Am'MrrO..  U.  S.)  673. 
Permits,  446,  448. 
Peiwnal  actions,  limitation  of,  377. 
Personal  estate,  slaves,  545. 
Personal  goods,  only  sulfiect  of  larceny,  365. 
Petit  larceny,  367. 

trial  for,  368,  207,  435. 

punishment  oC  435,  439. 
Petit  treason,  419,  588. 
PhyiieiMi  to  pcntleiuury,  442. 
PILLORT,  454. 
l^wifley(L.U.8.)674. 
Pfteh,459. 

Phce,  m  ittSetacnti,  319. 
Pleas,  hi  asmuk  and  battery,  78,  79. 
Plotting,  by  slaves,  542,  548. 
Poison  (see  Uomidde)  290. 
Polls,  ehalld^  Co,  349,  351,  252. 
IHilnimr,  144. 


POOR,  4WL     Vuioo.  psMdanu  e«Naii)»i,g 

ovenecfs  of,  how  to  bind  Uaak  or  mu 
faitto  ornhans,  552.      * 

additfonal  oath  of  overRen  of,  554. 
Papular  actioai,  328, 

PORK,  BEEF,  PITCH,  TAB«  Axm  TURPBN 
IINK,  459. 

various  precedents  coneembg,  419,  461. 
Posse  Comitatttc.  72,  248.       .  *'       ' 

Posses4ant  undispui^  evidence,  238. 

writ  o6  bow  executed,  537. 
Parf(L.U.&)  670 
Aist'dnting  accounts.  377. 
Post,  reroitthig  mon<^  by,  418. 
Pmvera  ^  Atttmey,  625,  626,  627. 
Pfeeg^fianey,  execution  respssed  fitr.  251. 
Present,  pcnons,  not  Mccssories,  Wit  piineipttis. 

PRESBNTMENT,  463. 

lurocess  on,  465,  4M. 
called  court,  after,  444. 
•       ,227,  228. 


of  payment,  234. 
,  of  death,  by  absenee,  343. 

Trison-bouads,  bond,  533. 
PRlSOJf  BHSAKIMO,  403. 

Indietment  for,  464. 
!r,  how  arraigned,  69. 

when  he  may  be  reodcea,  when  not,  H, 
249,340. 

djing  in  jail,  inquest  on,  197.  337. 

process  against,  how  executed,  349. 

where  kept,  336. 
.  when  ironed,  337. 
Privileges,  from  arrest,  09,  70. 
Probate  of  will,  copy  U,  evidenoe,  334. 
PROCESS,  465. 

on  presentments,  465,  466. 

on  indictment*,  460. 

how  executed,  467. 

discontinuance  o^  407. 

superseded,  468. 
Prteeu  (I*  U.  S.)  676. 
Pn>fm  of  lost  ileeds,  exeascd,  333. 
Promissory  note,  forging,  373. 
Prusicutur,  name  of,  whim  not  required.  331. 
Public  teal.  J^«perof,  extortion  by,  252. 
PunidiuiciK  tf  eouvieu  in  penitentiary,  427, 

447. 

<^ualuTt.  how  qualifi<<d,  instead  of  oaths,  409. 
qUA II  VNTlNf:,  470. 
Qui  tam^  328. 
Kitflliiig,  370. 

RAPE,  470.    \niat  it  is,  470,  471.    Evidence  on 
indictiiK.«nt  of  rape,  471.    Paiiishincisf 
of  rape.  473.    Rineipal  and  aect-Mii) , 
474.     Warrant  Ibr  a  rape,  474.    In- 
dict mei  it  fur  ravishine  a  woman,  475. 
Indictment  for  camaJly  kuowmg  ami 
nbiciug  a  feroalt  child,  under  ten  yean 
of  :45i',  475. 
aiteii)]*!  ui;  by  «la^  441. 
Rations  nf  convicts,  449. 
lii-al  actiuit«..linittMligii'of,  376. 
KebL-Iliuu.  by  slaves.  542,  548. 
Heceipi,  for  rent.  228. 

ff.rjrilig,  272.  273. 
UeeHrcn  or  stolen  gjoda  or  hones,  31. 
UECOONIZANO^  475. 

i»-ho  empowered  to  take  them,  4Z6. 
to  whom  fwyable.  476. 
huw  acknowledged,  476. 
ftirm  of,  476. 
a  ith  snrelies,  477. 
widiout  sureties,  477. 
of  bail,  by  aitirayers,  53. 
— ."—  for  an  assault,  80. 
-  ■  ■       execution  on,  80,  131. 
— — •  in  a  criminal  case,  131. 
of  spt-cial  boil,  131. 
—■^"^  in  detinue,  131. 
fti  btmitry,  135,  136. 
ol*  rciiuied  father  ofa  hMted,  149. 
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RECOGNIZANCE,  mUnmr,  145. 

of  bail,  in  cnmuuil  caae*.  ceneKmllyt  M6, 

S07«  ao9. 
of  «itncftM»,  io  a  crimiBAl  oue,  909, 

S43. 
'«r  the  pmoner,  209,  310,  ill. 
for  prevcntine  a  duel,  aoj. 
tor  unlawful  faumiag,  309. 
conditwn  <<  to  ptxibr  tn  mdirtmcnf, 

323. 

condition  oi;  toamver  to  an  indkuneiit, 
32a. 

in  case  of  limaey,  38S. 

of  keeper  oTa  tippluygJMMMe,  411. 

for  ihe  peace.  579. 
Eecordf .  r^idraee,  329. 

laroeny  o^  365. 
JBBr«*(L.U.%.)67fl. 
Bdbreuce,  by  rule  -of  court,  how  to  be  nade. 

lOJ,  10«. 
act  concerning,  not  to  rxtcnd  to  cawt 
when:  suit  was  depcftding,  106. 
Hegiffeett,  parish  eridence,  2^4, 

of  finee  ucgnick  aikl  niulaicoet,  M<%  551. 
free  nerro,  be.  riving  10  sUve,  548. 
or  ftlavet  held  for  life,  551. 
Bililinnii.  witneuet,  335. 
!ftetea»e,  in  asMuit  and  battery,  70. 

in  pursuance  of  an  ay  anl,  185. 
to  inten.tted  witneucs,  337,  333,  839. 
JBrlnuei,  funnt  of,  643. 
llenMiinder-inan.  not  a  witneaa.  339. 
K£NT&>,  478.    'the  Kvenl  hinds  nf  ivats,  479. 
TUr  remedy  bv  dinuvss,  480.  Whether 
a  dhtn-H  will  lie  lor  land  and  pcwonal 
piv|>eny,  4a  1.    For  what  laauses  a  di»> 
tres»  may  be  inade,  and  in  what  oiher 
nian.ier  rtrnt  may  bf  ivcovered,  481. 
Vr'hat  goods  uuiy  be  dikuained,   and 
what  not,  483.   At  what  tinne  &n4<i>b)cc 
tliedistRns  shall  be  uiki-n,  484.    That 
rcasonabte  dbtms  nhall  be  tiikon,  M5. 
iVlaniifr  of  making  dikCrvss,  485.    l>i«> 
tms,  how  tu  be  dt-meaned,  485.    Of 
ifwoat  aiid  pound  breaeh,  486.   Hephi- 
lying  the  auircM,  4S6.    bale  of  the 
duirest,  486.    ln-egul«<rily  in  thv  pro* 
cetdingi,   487.    l^iuiluru  rr^enieitng, 
^n\  non-paynient,   4d7.    Attorning   to' 
»trangi-ra.  487.    Kent,  tn  ea<e  ol  vxe- 
rutioin  487.  Rcni.  how  tar  nKw^erable 
by  cxecutoii  niid  admiuUtiaiors   458. 
*  Aitachincuu  for  iient,  4t8     Warrant 

of  attachiiicnt,  488.  PnictSeal  din*o- 
1I0MS  as  to  the  making  of  a  distress  for 
rent,  489.  Warrant  uf  dJitn-M,  489. 
Notice  to  (he  teuaiii,  4'M.  Notice  to  a 
aherii  levying  an  ixecution.  490.  Re- 
pkvy  bond  for  rt-ut,  4^1.  Of  iliracii(»n 
of  rtrple\in,  4^1.  Declntittioii  in  n- 
plevbi.  492.  A\owr)-  for  rcntiuarrear, 
402.  H^-pliL-Miion.  4<)3. 
who  may  make  distruas  in  n»{)ect  uf  iheir 

tnieivat,  4:U. 
wlwre  ihc  p)vmiu<^  aw  destroyed,  482. 
disln-ss  tor,  of  good*  bf  uthri%,  48J. 
distn-M  where  guofU  are  removed,  484. 
working,  or  ukiug  disuess,  435. 
Rephvin,  401. 

Heplevy  bond,  for  rent.  491.  . 

lleple>yii»gdi.in-si,  48»^.  * 

Ke|«licatiou,  in  replevin,  493. 
Reputation,  proof  of  beinij  n  justice,  833,  234. 

proof  of  death,  whtu,  343. 
Bcacous.  482.  486. 
Kt^CUK,  493.    Indietment  for  a  rescue,  494. 

when  sheriff  liable  for,  538. 
»«-t/e  (I..  U.  b.)  677. 

RESTITUTION  OK  STOLEN  GOODS,  4M. 
Rctuking  a  pntoner,  76,  340. 
Hetomo  nabtmto,  248. 
l.eturiM,  oiiMtiHchnients,  95,  96w 
to  cenioirtri,  174. 
of  execntioiu,  250. 
to  mandamus,  392. 


RIOT,  ROUr,  AND  UNLAWFUL  ASBSJf. 
BLY.  What  ia  a  riot,  rout,  or  unkw- 
ful  aaaembly,  496.  How  remained  b^ 
a pnrate  peraon,  407.  How  bva  eon- 
ataMe  or  other  peace  oiReer.  497.  How 
byahe  act  of  aaaembly,  497.  Variooa 
pvacednta,  408. 
by  slavca,  541. 

RIVERS,  501. 

HOADS,  508. 

503,  507. 

ROBBERY.  f08.    What  taking  away  wO  be 


iY.  f08.  in^tat  taking  away  wfll  be 
suflleient  to  constituie  rabbecr,  SOS. 
WhMifaaO  beaaidtataea  taking  fton 


the  pK^'son,  M9.  What  kind  of  lakin^ 
ahail  bif  said  to  be  violcBt,  500.  In 
wint  respeeu  robbery  differs  ftom  other 
laieenies  in  the  crimeand  poniihra 
SIO  Warrant  for  robbery,  511. 
cUctment  fur  lubbery,  T 
on  the  highway,  511. 
Rout  (we  Riot,  &c.}  496. 
Huk  ol  court,  reference  by,  how  to  be 
105,  100. 

act  eonccnunK  references  by,  not  ex- 
tended  to  se&rcnces  in  caosca  dgMtef- 
itijf,  106. 
Kules  of  pemtentftry,  447. 
RUNAWAYS,  513.    Ceitificate  of  a  niMistaMi> 
to   the    apprehender,   513.     Frocifof 
property,  514.    Bond  to  indemnify  the 
shriiff;  514.    Wamnt  againat  a  she- 
ri/r.  jaUer,  &c  for  taking  more  than 
fe-gaffces,  514. 
Rnnning  aecwmts,  Kmitaticmoi;  ST8. 
bABBATH,  wQvkmg  on.  515.    Warrant  for  la- 
bouring  on  a  Sabbath,  315. 
wh»t  procesc  may  be  excculed  on,  what 
not,  515,' 
Satislhction,  418. 

Sayings,  of  dead  men,  how  foreridiiace,  Stt. 
SCIRK  FACIAS,  516. 

after  a  year,  w  ben  new  nary,  when  not, 

516.  517. 
on  a  change  of  pan  ira.  119. 
in  case  of  a  woman  marrying.  517. 
for  and  agahm  hoaband  and  wife,  517. 
ivtum  of,  517,  518. 
vitbinwhat  time  brought,  518. 
fi^um  what  court,  in  criminal  caaea,  206. 
in  cWil  cases.  516. 
in  detinue,  S48. 
wlien   necL-nary,  when  not,  248,  249, 

516. 
how  to  be  sued  out,  349. 
various  foruis  tit,  518,  519,  530* 
Scold,  404,  4Crt.  • 

Seal,  public,  extortion  in  keq>er  of,  858. 
S^l»  lom  off.  233. 
SEAMEN,  520.   %'arioiis  pTceedenu  concerning, 

522,  523. 
Sfgmm  (L.  U.  S.)  677. 

SfiARCU  WAUUANTS,  534.    In  what  manner 
the)  shall  be  granted,  534.  How  tin  y. 
shwuki  be  exerted,  535.    Aneeediiin 
off  er  the  return,  535.   Furmaf|iSQar& 
warrant,  5S6. 
Se  tkfffnderuio,  387. 
S«.diiious  speeches,  by  slares,  541, 
S<-ir  deft  nee,  homicide  by,  387. 
heir  muider,  393. 

Set  off.  of  partuenhip  demand,  417. 
S,  rvaiit  (see  NCuter  and  Servant)  393. 
SKRVANTS,  537. 
SHiiRIFKS,  539. 

origin  uC  589. 

laws  conccxning,  530^  590,  531,  53i. 
bail  bond  to,  533. 
pnson-boundS|  bond  to,  5S3. 
fdrdicoming  bond,  533. 
executions  by,  533,  534,  545,  530,  537. 
fieri  fheiat.  534,  535. 
capias  ad  aatisfhcietulura,  53S,  53A. 
haw  they  i^uM  e&eeute  a  fieri  Ihdai,  134, 
535. 
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snSBS^FF%  bow  tliej  nmit  afBeatbbu^nitm$a 
***fT*'nTiiminni,  938. 
Itowuidegit,  «30,tf37. 
Jiowa  writ  of  powemion,  437. 
veaunuMiiMiiey  in  their  iMuidt,  534. 
wfaenoidnedbytbeMiuttoiMalD,  834, 
m  what  miut  knjJLJb,  834, 
where  two  exeeatM»i,  «S4. 
mky  Rcorer  goods  m  hb  ow&iuuiie,  C3«. 
hojr  to  eiecttte  a  JLftu  sis,  2#9,  SM, 


535. 


t,how  k»|b  S40, 


,345. 


jtagaiBtttb 

cxtortioDbj',  S4S. 

nay  impriMm  debtor  any  where,  336. 

to  km  primien  Kemehr,  335. 

table  for  ewape,  mierMl  by  iaUer,  i 
B,  340,345. 

dfadharscdbya 

ttnuenraton  of  ti^  peaee,  t59;538. 
what,  to  eoavey  imMNien  to  peBitent» 

ry,  431. 
WMiUMntaat,  «S5. 
«^  liable  ibrrcMue,  when  not,  5Sa. 
fihlfiSffEl?!^  •«»  when  not,  538. 
hvhihenff  fiahie  fiw  aeti  of  depaty,  538. 
when  die  action  for  eicape  anuMt  the 

■heriiT,  when  the  jailer,  538."^ 
Shipownen,carrien,  IftS.  ^^ 

S»hoOting,  384f  385, 434. 
^P-booktevidenee,  S34. 
.SimulciiiQ,  238. 
SLAVES^  53». 

when  introdneed  in  Yirrinia.  539. 

who  may  be,  530. 

houghi  mto  Vii|^ia,  foriHled,  530,  «5«. 

prMeedrnga,  m  iaeh  caiea,  55S,  553. 

exeeptMO,  540.    Mote,  558. 

penalty,  for  bringing  in,  «39, 553. 

witnesaet,  540, 549. 

|MA«  to,"  540. 

tound  on  plantation  of  another.  540. 
gu^  powder,  Ike.  in  poMeaiion  o^  540, 

free  negroei,  fioe.  fioeaied  to  keep  gun, 

&e»  554.  ^  *^ 

iniihttoet,who,  540,541. 
noti,  routi,  unkwful  anemUiet,  leditioas 

•peechei,fay,  541.  ^^ 

pcrnuttingthem  to  ranaib  on  pbntation 

^  anoSer,  541.  *  •"■*•■"*" 

while  peraon  found  m  company  with,  at 

wjlawfaliMettag,  orhaSouifeg,  541, 

jii*^,  and  oth^n,  fhiUng  to  mppien, 
^hn'gwith,  541,551,558. 

fjf  J!S?^  •P'^^  "**«*  ^  ▼««*>«• 

990.  55%m 

OtttrationoC;  548. 

ont-Iying,  542. 

contfincy  to  rebel,  or  make  huarvee. 

2»m  or  plotting  or  conspiring  the  death 

«f  my  pcrHm,  548,548. 

*^P*"f?«^ ■'*"'««»  "wltrtdeai  &««. 
men,  543. 

Jjeenjed  to hiretibenuelvei  oat,  548, 549. 

»w»^R  or  •effing  ftee  poftoo  as  a  daTC, 


"TS^^'***'  ««yhig  away,  f4f 
free  negroes  and  mulattoei  to  be  ragbter- 

cd,  540,  550,  551.  ^ 

when  renewed,  540. 
»^  ttj^«>.  or  be  employed  without, 

fine  negioet  or  mohtttoes,  mwratimr  into 

.  penaltyfor  bringing  in,  540. 

5S        ^^'^  "**  ^'^  **°*  °°^  **^'  ^"^ 
rain^fbr  freedom,  547. 
MAy  for  abetting  them,  547. 
wMowii  dower,  in  ikrei  emaneipated, 

Ibigingcei^fieate  of  emancipation,  548. 

on  trial  4^  nut  for  fteedom,  548. 
cmpmg  after  sentence,  how  aientifled, 

free  negro  or  mohtto  giving  copy  of  his 

wgi«<»toa«hvc,548.^      " 
tmderMitenee  of  death,  nay  be  tians. 

how  ^Sd  for, '540. 

evidence  for,  and  againit,  to  be  sent  to  cx^ 
•etwtiTe,  549. 
V  of  fhee  negroet  and  mnkttoes  to  be 

uidawAil  meetings  oi;  551. 

Hack  or  mulatto  orphans,  not  to  be 

UQi^t  reeding,  &e.  558. 
■ddrtional  oath^  overseen  of  poor,  554. 
v«noos  precedents  concemuis^  554—570. 
WMjjnt  to  eomrene  a  conn.  Tor  tind  o^ 

550. 


bail,  180,131. 

in  detinue,  131. 


n^  remoTe  the  principal,  a  prisoner,  by 
tebeas  corpus,  in  order  to  sunender, 

~--*~>«g,  384,*385,434. 
■•■ge^wehmen,  carriers,  163. 
StatntccHdeScaSoT 
Statutes  at  krge,  360. 
Stealing^free  person,  543. 

'    negro  or  muhito,  543,549. 
«,  .»_    ^hmk  notes,  365,441. 
Seffingfiree  person  as  a  slave,  548. 
SitMakgood$t  boyen  or  receivers  of;  38.  " 

.   hones,  buyen  orreodven  of,  38, 
^^  wanvkts  against,  48. 

Store  aeeounts,  limitation  of,  377. 
Sttboniation  (see  Fei3nry>451. 
Subpcena  daces  tecum,  838.  , 

SnbserHmig  witness,  when  necessary,  832, 233. 

sjsffs^rsf"'™^'"*'^- 

when  the  prouer  process,  when  not,  570. 

how  returnable,  570. 

whether  the  time  is  strictly  regaided,  576. 

cenenl  form  of,  J70. 

fora  witness,  571,595. 

forswearing,  588. 

for  a  witness,  in  borghry,  157. 

for  a  witness,  m  eriminai  c 


terminer,  for  trial  oi; 


court  of  d 
543. 

who  mairrit  on  trial  oi;  S4€. 

•S?«y«JS^  bow  puniAed,  544. 

Rivmgaiseendenee,  544. 

ehaigeto,  544. 

^naneipation  oC  544, 554. 

Penonal  estate,  545. 

«*«oving  dower  dbres,  545. 

wtoa  may  be  sold,  for  eqiptf  dirij^ 


doaacs,  808. 


"*"*  begiven  by  Justice  toputy^  360. 


Sunday  (see  Sabfiath)  5157 
9upenc<feas,  of  justice's  order,  360, 

SXJRETY  ISTthe  PEACE,   571 


In  what 


-__  surety  for  the  peace  ought  to  be 
taken  ex  olBeio,  571.  For  aad  against 
whom  it  ought  to  be  grsnted,  578. 
for  what  cause  it  may  be  gmnt^  578. 
In  wha^  manner  U  shaU  be  gianted, 
573.  How  a  peace  wammt  should  be 
executed,  573.  Ponn  of  a  recogi^zance 
fortfaepeaxMB,  574.  How  such  KcognW 
zaneemaybeforieited,^^.  How  such 
n«osn>aiicen«y  be  dfadMigH  ^». 
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Mtftrtte  MiMr  fTT.   Fertile 

t  and  nod  tahavioar,  178.    Bi^ 

tagBtutm§^979,  MBttinia% 570.  Wai^ 

SCBETT  FOR  THB  OOOO  BEHAVIOVB, 
190.  FotwlvtaWielttTkNirkiitobe 
leqniicd,  580.  For  wbst  il  ihall  be 
fiwfbMi  581.    WamntAir,  578. 

aiimnderin&  IbrtriBlbeftm  s  tedgu  triboat^ 

Swrmnhip^  415, 4li,  417. 
Samieion,  when  catue  of  aneac,  70, 71, 
SWEABING,  582.    SnnuMMlbr,  518. 
Triciag,  ia  Jarwoy,  903^ 

TamOt  MMladedfirom  dtqmtiiighuiaoiih  lidey  - 


.        --lift 
animt  repQtea  fii 

for  biguBT,  145. 

fbrbttiRllury,  156. 

ftrboraiBgafcoim.  ML 


•fAbMwI.  140. 


toapprAeadtcriaw— i,  lOt. 
nrcuiiuDMNdn^ e oulBd  ciuwlp 


Stib 


Petit  tne* 
588. 


Thdlk,   (SeeLanwf.) 
TSpplingwkoitsei^   (8ae  OiAoiriet.) 

Tide,  tenant  cawioC  diipate  landloid*!,  998. 

Tftkii.  b«rring,  168. 

IPBACdl,  583.    Vivlow  wanraati  ooneenbc. 

583, 587.    Certifi«ai^  to  obtain  a  da. 

pBute  of  a  loit  aote,  584.  Bond  to 

thcinqieetan,  565. 
Boce«  flb^|li^973. 
Ttmgw,  mtdaa  oat,lke.  384. 
TWtf ,  ao  ooBtfibethMi  te  one  oC  535. 
TteoportMioD,  fbr trial b^biea fiM0B  tribiiMl, 

438,433. 
Tiaiiyii  taiiua,  of  daf<a,  540. 
THEA80Nf587.    Hjah  lataion,  587. 

ooa,588.   SikpiWoikor 
TivmH  0%  U,  1.)  087. 
TKomrer,  eaiortion  bgr,  S5S. 
TkMtinc  ai  deedooa.  815,  tl8w 
TmpaHi  infi>n&atkmfiir,  331. 
.  eoits,  oa  indkttMBt  Ar,  331. 

TViali  fbmer,  yioof  of  ivbat  vaa  iwore  at,  tSO. 
TVavcTi  590. 

vaifant  finr,  595. 
Judgment  11^504. 
eaeentloii  in,  590^ 

TciMtta^whenawitnen,  831. 
i    9f  eoavict*b  estate,  434. 

jbemittj&g  dare*  to  hire  themidvei^  540, 

XYnpenttne,  450. 
Empire,  115, 135. 

Unhvful  aMcmblr  («e  Riot,  Ice.)  408u 
Vnlttwfttl  BMetinn,  of  davei^  551. 
Vsorr,  eridenee  ot^  837. 

VAORANTB,  588.    Warrant  toapptehaida^* 
past,  580L   Wanam  for  bimsoat  a 

Takie,  m  indSmenti^  ho,  391. 
Tariatioiv  in  eTidenoe  of  witnuMM,  945. 
rendHimi  e^^wMf ,  95, 948. 
TcDdac*.  971. 
VerdieCtiaanaukaiidbattenr,  7flu 

evidence,  930. 

te»wfbuiMl,S53,354,355. 
FietarmU,  319. 

Vfaiton»of  peiritMitiinrf  446, 44^ 
Voir  dire,  937,  840. 
Tolutttarf  payment,  418. 
i,carrien^  Ktt. 


iegat  facxla^ 


_  ,  213. 
Ibreaeapei,  881. 
Co  i^w  an  catnqr, 

insit,S90i      ^^ 
^vnon  copy  of,  evHBMfiCf  93^ 

toview  a  inieei>  958b 
Ibr  eaaetinff  man  Umb 

«57. 

fiir  rtfwinf  te  Mt  a  pcfMB  one,  S57. 
to  laminatt  a  jvy,  tm  a  fcidfala 

and  detainer,  267. 
Ibrrestitation.  908. 
fin  fttaeijf«  974. 
tarhmOaiog  fruit tieei^  S76. 
ftr  gavnins^m,  981. 

ftrdiM9w&%. 
.  fcrmnnler,  990. 

,  SOL 


diMflws,  ^8* 

mnnler,  990. 
_uaiCabone«tei 

to  lerf  bue  and  err,  3M.  rv 

fbrbuniinroniandiorotlKni,  90IL  \ 

ftrkJIMng  doer  at  — ainnahh  y Brtiii,  \ 


aio. 


ftrlaaeenr, 


WaivedfWooM 
aids,  pound 


64. 


Waids.^ ,. ,  _„ 

WASRANTS,  500.    For  debts  under tiineBt7dol> 
Ian,  590,  591.   Togm  of  die  vananc, 
Hrigment,  eaeeotlon,  fcc.   503,  597. 
Wanauts  b  criminal  ease*,  597, 599. 
agatnit  aecesioties  before  the  ftct,  41. 

aAertbefbcc.41. 
against  a  neeeif  ci  of  stolen  goods,  49. 
Ibr  amprisMnef  fidony,  la  coMcaling  it| 

roranasnralt,  80,  .      ^ 

^•t^cboMMit^  96,99,99, 99, 93.  «l. 


9U,9Ub 

160. 
881,869. 

Jts,895,306. 

oMlnacrkmers,  410,411. 
■  rHatingto  tfe  poor,  454, 458L 
poik,  bee(;  picdi»  kiu  45 
461.      ' 
fbranipa^  474. 
of  dbtress,  '480. 
vanooB,  eBoecoHL 
fbrrobbery,  511. 
for  t*mg  aaore  tban  lull  foes^fa  cnse  tf 

mnawaji,  514. 
searcb  warrukt,  596* 
various,  onaceimng  slaves,  544-^570. 
to  convene  a  cooit  for  trial  «f  a  alavc^ 

559. 
for  tiie  pcace^  577. 

for  tbe  peace  and  good  bthavi—r,  878. 
various,  reipeettag  tobasio,  583, 587. 
to  apprdbeud  a  vagvmt,  589. 
for  bjringoat  a  vagrant;  589. 
.    agaiast  a  fonstablr  and  oiben^  for  refns. 
mg  asrivfanre  to  a  vessel  a  distiis^ 
618. 
when  arrests,  witbout,  71.  ' 
lMy«r,andb3rwbomtobeeKeeMed,  7B. 
nny  be  direeteJI  to  a  pilvaie  paissss,  79. 
caunot  be  issued  by  •  jusiaoe  out  of  bli 

county,  79. 
whm  to  be  diesm,  75, 70. 
return  d^  how  construed,  70. 
howlopginAcee,  76k 
bow  to  bo  retained.  76. 
WFJGHTS  AND  MEAStTRRS.  Ooa 
WMte^washinfc  walls  cf  nanifsntiary,  4l8i. 
WIFE,  600.  ^ 

how  ur  witnesses  for  or  agaiosi,  940,  ocn. 
nitiiessss,  where  the  erine  is  a  viol 

to  the  /rrjOR  of  the  other,  601. 
Ane  covert,  apfeaiing  l»  suit  as 
601. 


nrying  after  suit*  not  abate  it,  001. 
y  be  mdieted  alone,  for  " ' 


or,  together  with  her  hosband, 
^7  a  bawdy-house,  601. 


& 


dOL 


her  husband,  for  necessaiica,  00i» 

advenWagher,  601. 

eloping  Aom  her  husband,  601. 
Jndgmau.aBd€B»Ga(iq»«9rina||^i.    4 
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huriauid^  interert  in  Ver  estate,  <J01c 
WIFB|  n  witnen  u  to  her  own  jncontinrnfe^bat 

nottlw  non^MCCM  of  the  hnilMUidL  131, 

8M.  *,* 

how  ftr  »  witnen,  for  Ngany,  144. 
broeny  bj,  3M. 
when  deemed  « lervanC,  304. 
haibuid*kintemt  in  penonol  udrenl  ai- 

tateoi;  601,001. 
what  totrivM  to,  not  redooed  Inio  poo^ 

•ettion,  by  haahuid,  60S. 
ho AmJi  ijghti  o»  ndminittnitnr  tj,  60S. 
haifll^UiniimtiMar  oC;  not  hoond  in 

moke  iWinilMHiiiii  flOt 
rightof  fldminictintaon  devolvet  on  hit  »• 

|ireKntativea,noc  the  wife'i^  60L 
punpheraolio  of;  60t. 
httsbood  oiogninffwife^  cboiet  in  action, 

6QS.  ' 
aettfeomiti  on,  60S. 
proviikm  Ibr,  by  oourti  of  eouity,  where 

the  hnsfa^  fuet  fbr  her  fiirtiine»  6Qt, 

603. 
debt*  of,  before  manrioge.  603. 
when  hurtand  liable  for,  wlwn  not,  603. 
to  what  extent  husband  Gable,  as  herad- 

minisaator,  603. 
debts  eontTMted  by,  dorinr  uarriice^ 

603,604.  ^  ^ 

whenhosband  liidife.  when 
eflbctof  iUusafi^  OOC 
when  she  nay  be  sued  as  a  ftoe  sole. 

when  not,  604.  ^ 

eofaabitation,  and  pfsmifting  a  woina^  to 

BtofermSfMams,  ooif"^*^ 
ir]|K,ibnasoi;647. 
WILLS,  aofyy  of  probate  o^  awidenae^  SS4. 

deatroytag,  443. 


not  bound  to  nlieet  Umielf  to  n«ivil  nei. 

lion,  230. 
ham  ftr  bound  to  prove  himiair  jq/bnim 

ordd^racMLqosere,  S39. 
trustee,  when  ne  may  be,  S3fi. 
heir  at  bw,  may  be,  S39. 
TCmaindeii'niaii,not,  S39^ 
eoneeiviof  faimaelf  inteiesled,  130. 
bonomy  obligation,  no  ol(f6etion,  S3flL 
to  a  boiMi,  beeoming  representative  of 


estcd,  S40. 
hashaiid  and  ariie. 
b4w  ftr  he  may  i 


S40. 
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petancy,  S41. 

otueetioosto 
at  any  Stan,  S4i. 

m  whose 


may  an 

by  him,  ftMerr,  841. 
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I  not,  603, 604. 


cd,  ineompetent,  24L 
alibi,  witnesses  to  paove^  84L 
Jn4ges,Ja«on,  S4I. 
aeeompBees,  241. 

■tsrs«? 

where  a  witness  to  a  deed  is  blind,  S4S., 
wherenad,  24S. 
where  beyond  laa.  MS. 
where  doid,  S4S. 

^  piwf  of  death,  S4S,S4S. 
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in  assaoH  and  battery,  79,937.  T^,_     '  ^      awbt  I 
beftrea single  magisicaie,  Gbs.JicfW'^^  1^        s^* 
sammonsfor,  605.  <y^     oucbt  t 

takii^  depositions,  606, 607.  ^| .       their 

veeognkanceof,  inaerinunalcaae,900.         flF/^  how  to  gire  evidteee^44. 
nuniber  of  witmdises,  9S7.  ^     not  to  swear  to  opiniasis,  944. 

dead,  proof  of  what  he  swore  at  fanner     .TL]^^  may  beesoaunedapan^byindnlgaMear 
trial,  830,949.  ntWf      the  court,  944. 

suboeribiag,  when  neeessary,  939, 233.  Bntstgive  evideneeacnastapritanerlB 

hand-writing  of;  839. 833,i<2.  """V^  ">      ^^  proenee^  944. 

relations  maybe,  93A.  / /7    /    party  not  to  impeadi  his  own,  945. 

whodkiqualiiied,  936.  Wj/^         may  not  read  his  evidence,  but  may  «» 

not  bound  to  accuse  himseU;  936.  ^    ^  ffresh  his  memory  bvnote^  945.  ' 

not(oallt«ehi>owntocpitnde,936.     '   ^ ^ j0  when  cros»egaminen,  945. 
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borniiig  in  the  band,  936.  _     W  /        slaves  ^ving  fUse  evdcsea^  544. 

pardon mtores to eorapeteney,  mr\jM_y ^        chaige to Uares,  544. 
convicted  of  peijuiy.fbrefernisnualitJMr  V^        sumniosis  fbr,  595. 
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inftnts,  bow  ftr,  936, 937.  '  WOLVXS,  607. 

in nocase  without  aatk  937.  resranls  fbr,  607, 606. 

infkwy,  bow  cried,  937.  eeatifleate  of  a  magistrate^  60S. 

interested,  337,  239,  939,  840.  WOMEN,  609. 

vdease  to*  938.  ftreibly  talongaway,  609. 

asoiy,  S37.  ^flouraf,  609. 

attorney,  937.  Woadsof  ait,  in mdictiMiMs,  330. 
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Iter  A,  ■»  amy  finei  from  the  bottom. 


loa,  fiae  8 1,  ftr  lealiud,   read  relaxed^ 
103,  line  S3  c  for  wr,  rnil  mi, 
LSI,  bottom  hue,  fbr  Rcprll,  raid  J 
180,  Kne  f  t,  fbr  Boiler,  Wwl  ^(fer. 
L9tt,  Uae  0 1,  for  1809.  read  1789. 
IIS,  Nne  S4 1,  for  joiticei,  read^'m^. 
Ift4,  Hne  1 1,  fbr  entry,  read  eieray. 
137,  line  ISt,  for  to,  ivadto. 
isr,  liao  6  bk  ibr  bave,  iTad>riee. 


Ai|e  890,  Kne  4  b^  ftr  vcvdict,  lead  vrjc 
333,  line  11  b,  iBKft  mc.  atlst  pnduee, 

538,  line  13 1,  ioien  the  above,  before  nir. 

539,  line  2  Mid^  h,  for Cowp.  read  Camfbett, 
340,  line  3  t,  for  Cowp.  read  tampbtU, 

848,  bne  6 1,  for  Mfaanc,  read  teiten, 
.-  367,  Kne  18 1,  for  of,  read  Of,  before  the  blank. 
'.  Alt,  hne  1  b,for  179ft,reafl  1700. 

f[48,  line  0 1,  for  o<vmeers,  read  mmers. 
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